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OF    THE    ORAL    MODE    OF  -INTEBBOGATION. 

Sucii  being  the  means  which  the  nature  of 
things  furnishes  for  securing  the  correctness  and 
completeness  of  testimony ;  what  remains  to  be 
considered  is,  how  to  employ  them  to  the  best 
advantage. 

Punishment,  shame,  oath,  publicity,  privacy ; 
of  these  securities  sufficient  nas  been  SEud  under 
Their  respective  heads. 

In  the  process  of  interrogation,  we  see  an 
instrument,  the  application  of  which  is  suscep- 
'ftible  of  much  greater  diversification.  It  will  con- 
stitute, though  not  the  sole  object,  yet  the 
"jmncipal  object,  throughout  the  course  of  the 
present  book. 

So  far  as  testimony  delivers  itself  of  its  own 
Accord  (as  in  the  case  of  affidavit  evidence),  trUer- 
'9'o^ation,  extraction,  are  out  of  the  question. 

Where  testimony  is  extracted,  it  is  by  interro- 
gation that  it  is  extracted.  Where  interrogation 
is  employed,  it  is  administered  in  one  or  other  of 
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OF    THE    ORAL    MODE    OF    INTEBKOGATIQN. 

Such  being  the  means  which  the  nature  of 
things  furnishes  for  securing  the  correctness  and 
completeness  of  testimony ;  what  remains  to  be 
considered  is,  how  to  employ  them  to  the  best 
advantage. 

Punishment,  shame,  oath,  publicity,  privacy ; 
of  these  securities  su^cient  kas  been  said  under 
their  respective  heads. 

In  the  process  of  interrogation,  we  see  an 
instrument,  the  application  of  which  is  suscep- 
tible of  much  greater  diversification.  It  will  con- 
stitute, though  not  the  sole  object,  yet  the 
principal  object,  throughout  the  course  of  the 
present  book. 

So  far  as  testimony  delivers  itself  of  its  own 
accord  (as  in  the  case  of  affidavit  evidence),  inter- 
rogation, extraction,  are  out  of  the  question. 

Where  testimony  is  extracted,  it  is  by  interro- 
gation that  it  is  extracted.  Where  interrogation 
is  employed,  it  is  administered  in  one  or  other  of 
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two  simple  modcsi  ike  or^tl  and  the  cpi^idttry. 
But,  ouiof  the^c  two,  other  mode?;  of  a  complesc 
nitUjrc  urL'  cii]mli1e  of  beiii^  m^iile  up.  Ofthtft 
number,  whiil  is  called  rjaminattrm  U}i<m  irtWrrO'^ 
gaiorics — cxiniction  of  oral  rcsponaefl  by  icady- 
written  intt^rrugulorieft — is  one.  This  atrniaiidg 
special  riolicL%  in  consiJ^ratlou  of  the  m)  unhap*- 
fiily  Hbumlsint  use  mnde  of  it  iit  |jifLCtice. 

'lliat  tLc  fullest  po^sil>le  scope  should  be 
g[iven  to  cxiunmation  <:r  cnlviiw ;  that  ever^"  per- 
BOn  who  tan  by  pofihibilily  have  un  interest  in 
remWrinK  the  testimony  oorrect  and  complete, 
Ahouhl  have  ihe  power  (if  emjiloying  interrc^- 
ticn  to  that  end ;  has  beca  ibowu  in  the  last 
book. 

Fnir  nileft  ittill  remam  to  be  exptMne^I,  on 
which  ihe  uiilitv  sintl  ftluieiioy  of  ih*^  onil  tiiudd 
of  extracting  and  ddivering  testimony  appear 
chiefly  to  rest:  m.  1.  Answers  iinprompluary; 
2.  Questions  put  singly;  3,  Questions  aming 
out  of  the  arifiifc^ers;  4,  The  process  carried  on 
in  iheprcscnce  of  the  judge. 

1-  Rrsl  point, — promptitndc  of  the  response. 

On  the  promptitude  of  an  answer  depends  its 
unprumeditatedncFfl;  nnd  thence  the  degree  of 
security  afl'orded  against  the  exercise  of  the 
faculty  of  immthri,  considered  as  applicable  to 
ihc  purpose  of  nn-ntlaeious  tvidenee. 

The  security  it  Uiu»  afl'ord^,  depend^)  uiwn  a 
matter  of  univerf^  experience,  expressible  by 
this  axiom -Memory'  is  prompter  than  Inven- 
linn  :  (understand,  of  such  ^tatemcnlsax.  though 
f&W,  «)mll  not  be  caiiabk*  of  being  «iiuwu  io 
be«j).- 

*  Vide  wprs.  book  I.  clup.  xL  JVp/ni  Cu^ta  0/  Tntitf^V' 
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This  rcstricttDii  must  be  carefully  presr.rvfttl 
in  QUDd.  Without  it.  the  proposition  ^ill  fre* 
qaently  be  untrue.  When  meraoTy  has  length 
of  tini«»  or  tlie  obscuritj"  of  original  perception. 
to  conli-nd  with,  ami  iieithi^r  punisnmenl  nor 
Hiitame  in  the  apprehended  conscqumkee  nf  iiirttr- 
rectncss  or  incomplctCRCss,  invention  may  be 
the  more  prompt  of  the  two.  Ilencc  the  com- 
pantive  inaccuracy  of  the  ordinary  narratives  to 
which  common  conversatiop  givt^  birth. 

Of  the  oral  fonuof  intrriogation,  pniinptihiEle 
of  ire!^pon»e  is  the  natural,  but  not  the-al>»uJulcly 
ucceitsary,  accompaniment. 

80,  of  the  epistolary  mode,  lanlJoejix  of  re- 
sponse U  the  natural  accompaniment;  but,  as 
any  ivody  may  nee,  uoCeven  here  the  nece««Mry 
one. 

As  to  the  degree  of  promptitude,  it  must,  in 
tech  individual  infitance,  be  left  to  the  judge. 
In  reipird  to  the  demand  for  recollection,  the  peale 
nf  variation  has  no  determinate  limits.  Here, 
a» 'm  ordinary  conversation,  ihc  Lime  projxrr  to 
be  allowed  will  be  indicated  by  the  nature  of 
the  case. 

Oneaninver,  t^t,  with  little  modification,  can 
be  returned,  in  any  case  in  which  a  particular 
answer  cannot  be  returned,  ii^— At  the  ina^tant  I 
rannnt  rccnll^-cl;  by  the.  help  or  a  little  time  for 
rcflectJDQ.  jxrrhaps  I  may. 

Baffin  general — when,  in  obedience  to  a  sum- 
none  from  justice,  a  man  stands  forth  to  deliver 
testimony, — hifi  time  for  recollection  has  begun^ 
if  not  from  the  moment  of  the  tranaaction,  at 
any  rate  from  the  moment  of  his  receiving  the 
jiummon»,  or  beinfr  applied  to  in  a  Ic^s  formal 
manner  in  know  what  he  will  have  lo  wij'.    So 
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far  fts  Uiis  \s  the  ca^e.  there  will  be  little  need 
of  any  time  for  rejection  at  the  time  of  bits  ac&- 
minaii'in. 

Protractwl  beyond  Uie  natural  and  proper 
lime,  (1el»v  becomei^  silt^m^e ;  antl,  under  rertitiii 
circuniAUiuces.  »ileiice  becomes,  to  t!ic  disad^'an- 
tage  of  the  pix>po«4cd  dcpotictiU  (if  &n  extra- 
neous n]in4-98)  ft  presumption  of  a  propeti»iity 
to  mendaciiy,  or  deceptitious  rriktinr;  (if  a 
pitrly)  of  llie  like  jimjieujiity.  aiwl,  wliai  ik  more 
directly  m^itcrml,  of  a  condcious[Ks«  of  hiK  not 
having  ri^ht,  and  thence  of  his  actually  not 
having  n^hx,  on  his  side. 

II.  Second  puitLl^^-qiie-stionii  putoue  by  one, 
nut  in  stringK. 

Oftlieoral  mode  of  interrogation,  neither  is 
this  feuiurc  a  physically  necessary  accorapani- 
menl ;  an  accompaniment  cj^cnually  inseparable. 

On  the  part  of  an  interrogator,  what  is  pos- 
ftible,  not  only  in  this  judicial  but  in  ordinary 
cnii  verbal  ion,  in,  to  deliver  r|ueHt]oti  »l\e.r  quev 
tion  ;  to  let  fly  fas  it  were}  a  volley  of  qtiesUon*, 
without  waiting  for  the  answers*  But  uf-HUth  a 
procewling  the  possibility  is  not  more  manifest, 
than  the  absurdity  and  innliiity  to  every  bencfi- 
eial  piirpo««e. 

String  together  a  inultitnde  of  qne*tir»n5,  im- 
Dictliutc  confusion  will  demonstrate  the  iuconvc- 
nicnce  of  the  practice.  With  i^qual  cleamesfl, 
two  quffltions,  not  included  one  in  the  other, 
can  no  moa'  be  answered  at  onee,  tlian,  with 
e<{ual  clearness,  tMo  objeetji  can  be  seen  at 
oDce.  While  one  of  the  questions  is  receiving  an 
ani^wer,  the  attention  must  be  divided  and 
»lra}iie<),  to  keep  the  other  from  escaping  out  of 
the  memory. 


Where  Uw  questions  are  presented  in  the 
t««3y-^vriUen  form,  this  siourcc  of  confusion 
liaji  DO  place.  Ink  does  not  lose  its  hold  on  the 
paper,  as  fftcui  do  on  the  memory-  While  the 
fenrt  ciuesliitTi  m  rereiting  \i%  arnwcr,  any  num- 
ber of  others  may,  for  any  len^h  of  time,  be 
wmimgr  for  theirs. 

Cvnfubiuii  \s  not  the  only  evil  of  which  tJti» 
Mfin^ng  together  <ir  questions  u-onM  be  pro- 
diicliv^',  Forn*  thfr  ink'ni»g»tor  to  pnyluce  at 
oDce  iiil  tiic  (|uesUon$  he  would  ^t^h  in  aiiy 
tvcot  to  produce;  force  him  to  produce  any 
more  llian  he  wojH  with  to  prt>ducc  ;  force  him. 
in  a  word,  to  produce  any  more  than  a  single 
erne,  than  the  leaM  iiumlwr  that  can  be  produced 
at  a  limc;^ymi  may  force  him,  in  immy  in* 
stances,  to  furnish  a  mcnctaciously-dispo^e4!  de* 
|ioaefit  with  information  Gubserviont  to  f%ueh  ht5 
*iniitier  pur[M)se.  By  liie  nature  and  qiinniity  of 
Uu'  infiirmation  a  man  calk  for  at  other  Itauds,  no 
lad  measure  may,  in  inany  cai^es,  be  funned  of 
the  nature  and  tpinntity  of  the  infonnntion  of 
whitrh  he  is  already  in  posftesston. 

in p  Third  point.—questioas  arimng  out  of  the 
aaswers. 

This  is  as  much  as  to  say— Of  the  answer 
made  to  each  pr<^cct)ing  cjueAtiooi,  commiiuica" 
lion  received  by  the  interro^tor,  with  liberty  to 
grotud  on  $uch  preceding  answer  each  aucceed- 
ti^  question.*     N.U.  This  hinders  not  but  that 


*  TliM  fnlDiv.  tbougli  nitarftlljr  contiDClfil  wiih  fbr  one 
UjI  tumiamJ.  i*  miI  >o  <y»imc«tM  with  it  m  la  b«  undin* 
te  (worn  ii.     An  unui^Tncnl  tftitly  Mtni^ciiiiHr  in 

bt  awf  w:  en  ih*  t*\t  jikht^,  %  utrln^  <ti  tann.trt.  i»  retura 
Itt  thoip  rjufitjooi ;  in  iKr  thifd  plKr^,  K  ACCOfid  ilfinf;  of 
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the  first  question  or  one  of  tlic  filf*t  qaestiiiiis 
put.  may  be  of  a  nature  lo  draw  out  the  maiii 
eubfitance  of  the  testiinony  in  the  fonii  of  a 
single  answer,  v'tt.  in  the  form  of  on*?  cuuti- 
mied  atid  r.omplete  narralive.  As  fof  instance — 
What  do  you  know  in  relation  to  Uiis  aiiair  ! 

Of  the  oral  mode  of  interrogation,  knowledge 
of  th«  anitwerii,  with  the  faculty  of  unrounding 
ulterior  miefttions  ut)on  Iheni,  is  an  accomjiajii* 
ni«nt  no  le«K  njitiiral  tlian  the  ubhgation  of  pre- 
Bcnting  the  questions  one  by  one. 

But,  though  ;i  natural,  and  a  toa  obviously 
useful  one  to  be  separated  in  praetice,  the 
fiu:uUy  IH  nut  (any  niore  than  tlie  ubligatlon)  au 
inseparable  »oconi{mninK*nL 

Tnc  first  question  having  be^n  delivered ;  be- 
fore the  answer  were  delivered,  the  interrogator 
mtf;ht  be  sent  out  of  court,  and  not  Id  in  agriiu  to 
put  his  second  nue^tion,  till  after  the  answer  to 
liu  Grst  were  finished.  Absurd  ?ha  thearrange* 
meiilniayse<^m,iuiheorftl  nKuleof  in^eiTogalinn, 
it  is  not  the  le^  a  po^atble  cue.  and  in  ctiect  in 
the  epistolary  mode  it  \s  realised.  When  a  chain 
of  written  intcrro^tories  is  npon  the  anvil,  it  is 

IDitiiions,  ariiing  out  of  the  answ«f«  dalivvrvfl  in  nturn  in 
ic  first-  Hen — thovE^h  ihc  q ticioons libvf  cone,  noifinpU, 
but  in  a  itnnfi'H  oi  mtUcr  m  ft  lump,— ll  )»  not  i\\r  IrM  »}>rnio 
the  intfrro^ior  i«<  grrtdndqrievtionKiipon  prrrniini;  aniwrm— 
allorior  (|u«sboni  upon  ib«  answfn  «jttrtct«d  t^  prcctding 
•aet. 

SuppOM  ft  bill  ID  ^'luitv  iitlli  ill  »thn^  of  intFrTDgalorira,— 
UtviPr  thprfiro  rontiMin^  nf  «  itrin^  orrAtporm**.— aracDd- 
ViPti  to  t^  bill,  tacittdiaf  a  trtr*,h  tirinc  of  tnttrroRatoric* 
Cronsded  on  tWw  ro«poijM«;^-'«uppcf»e  tlirir  Arver«l  iublni- 
mettiM  ipoicn  cKlcmpora,  md  at  ilir-  hMnt^  tne^lng,  bv  the 
sevcnd  inu<rlc<iitor«-  In  this  mngmnry  didogi)«  »e  »hotjbl 
liftvt  k  K(  orqu«»lioiui  not  paiftinflv,  >nd  yet  tome  nf  tkm 
arising  i*^^  iHr  ktcihI  9rl>  oiM  of  Ibc  an^ivrr*. 
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frequently  by  tlio  nature  of  the  ca«e  rendered 
mtieh  more  certainty  impossible  fur  the  interro- 
ffalor,  ia  framing  bU  K«?ond  interropitftry*  to 
knoss^  what  the  answer  to  the  Hrsl  will  be,  than 
on  the  occaaioD  of  an  examination  performed  in 
the  oral  mode  it  could  be  rendered  by  the  mere 
physical  operation  of  putting  the  intermgator 
out  of  courl;  unlf!»is  h\fi  senses  of  seejnff  as  well 
an  hearing  were  dcAtroyed»  antecedently  to  his 
beiug  let  in  agatn.* 

In  Auch  a  state  of  darknes^t— after  any  one 
cniefttion  has  been  deliverdd,--*to  know  what,  for 
tW  [Mirpckse  of  gi^intr  ciimpleiencNs  as  well  as 
correctikesft  to  the  teslimony,  the  next  qne^lion 
ought  to  be,  will  frequently  be  no  le»<  im|>ofti<i* 
ble.  than,  m  a  ^me  of  cheAft  or  draughts,  to 
know  what  your  next  move  ought  to  be,  with- 
out knowing  what  ymir  aiUagonist'«  last  pre- 
cedbig  movtr  has  lieen. 

*  It  a  c*ra  roncff'ivnlili!,  tLai,  in  (lie  courae  uf  ti  virti  eixip 
c«it«r«atiMi,— •  <)ti^(ii<)n  or  (triu^  of  qiif>iitJnii4  Whi^  put  Ti^ 
lW  cfttrrrCf^UOr,  nod  Rji  omrvtr  ht  Corrv^p^AiIr-nt  nifirii*  <k 
iw«rn  gTt«Q  in  n  hTv'atb  by  thr;  Jcponrnt,— Uic  hpn  of  t)ir 
tailtfTii^mtflr  may  ikerrufiDii  W  rftucd.  ii»  thorn  of  a  fr^^ 
9tt  for  n  c^ruin  p>rt  of  iho  year,  und  ihf-iv  ihv  eintulnaiuon 
RMVVkd. 

11  a  concvirablc,  xUh  nmn^mcnX,  and  ac?^nhn{rN'  it 
■iMwla  n^vlfJifinl :  fot  nf  hiirnitiK  mid  rtpfrirtllv  jiitiiiicat 
ftbunlrt^,  no  rddic«ivRh]p  modiAfafinb  »n  be  m«DUon#d 
■Ilai4w!i  nototiid  a  ^ood  chuuv  of  bciog  sonuwbero  or 

Cttuar  n  rtiminil  cinc,  mini*!  of  prifrihift  ljy  (nflicimptir  i 
fMmrt  lh«  prrni^ifiil  o»f— -thai  in  which  the  deciiioc  ii  pro- 
M^bskI  bt  a  j«r]r :  ofl«nrc  &  crioie  of  the  rank  of  r«tanv. 
OSrvr  of  Lli^  coml  u>  tbc  Jcffndanr  colkd  hor«  tlic  pii- 
voBtr — PriiOMrr.bolduptour  hjintl  CSaiu)  Wli)  up>— Hrmuj 
7M  ?  0<*iliy,  or  noi  yii'Mj '  Pritoner— -'■  Giiilly."  or  **  Not 
Cmkyr  Id  dibcr  Clue.  b«rt  thciiktrtro£»lionc(i'ds-  WWb- 
wnt  br  lb«  RfifiOPtM-,  aot  wioilirr  qucvbon  can  cmuf* 
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Even  in  a  conversatioTi  with  a  confidential 
rHcnd,  whttv  IkjIIi  iiitfrliKiUor*  Htf^  alikt-  c!<-j*i- 
rous,  the  on«-  of  Tc^ceLving  the  whole  and  exact 
trutliof  Ihe  case,  Uic  glhcr  of  communicating 
it :— consider  with  yourself  whellicr,  the  subject 
bein^  a  nmttcr  of  importance  to  your  personal 
inUrrcst  or  your  afTc'ctioti);,  it  wunld  ix'  u  »Miti$* 
Action  to  you  to  k]K>w  IxrforL'hand,  that,  aftrr  an 
^answer  given  to  your  first  question  or  string  of 
questions,  it  would  bo  inipo«»iblc  to  you  to  put 
another. 

This  done:  setting  aside  your  veracious  and 
willing  rei^pondcut,  call  up  in  his  piace  any 
person  who,  on  the  ground  of  improbity,  and 
that  disposition  to  mendacity  whicn  is  so  natij- 
r^l  au  acconipanimtnt  of  i:,  has  happened  to 
tiltract  your  notice:  then  think  witn  yourself 
what  would  lie  your  chance  for  extracting  from 
him  a  truth  which  a  powerful  inlereM  urged 
him  lo  conceal,  if,  attached  to  Uie  known 
neccitftity  of  making  a  full  unswer  to  your  firat 
fiueslion  or  ^^trirg  of  que^HUons,  he  i>oftj^^i>sed 
tne  aiisurance  tliat,  however  faUe  hi^t  answers 
might  be,  no  ulterior  questions  could  ever  be 
grounded  on  his  lies. 

True  it  may  be.  that  there  are  occasions  on 
which,  from  the  extreme  simplicity  of  the  case, 
tlie  answer  or  answers  to  a  first  question  or 
string  of  questions  may  by  a  person  of  onii- 
nary  sagacity  be  f4jre,ieen  witS  suSicient  cor- 
rcctacas  and  completeness ;  and  upon  the  first 
amtwor  so  imagined,  a  second  question  framed, 
suttahle  to  the  purpose  of  succeeding  to  it. 
But  the  eases  are  perhaps  not  less  numerous, 
in  which  such  forecast  would  to  any  man.  or 
(what  to  this  purpose  comes  to  much  the  same 
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tkiMg)  to  (he  orflinary  nut  of  mt^n,  he  plainly 
impoejwibtCi  But  even  \ycTC  such  forecast  &urc 
for  tbe  first  question,  for  a  quvstion  of  the  first 
ilegrec;  urbo  wouM  vcoiurc  to  assure  it,  for  n 
tecondt  for  ii  tluixl  do^rec.  and  so  on?  for  tbc 
uiJiMiftt  numIxT  of  links  of  wbich  it  cim 
happen  to  be  rt-quisjtc  that  a  cimiii  of  ques- 
tions and  answers  thus  coonectcd  Hhall  be 
composed! 

A  case  which  may  t^rve  to  place  in  a  clearer 
light    (he  gcuenil   iinpos^ibility  of  this  hind  of 
forecast  in  a  de^e  adequate  tn  all  purpoften,  is 
one  that  has  already  been  brought  to  view :  viz. 
tbe  CGMe  where,  for  the  purpoac  of  scttioK  indu- 
bitable facts  in  opposition  to  the  testimony  of  a 
mendacbus  witness,  questions  are  put  to  him, 
calUog  for  »ta(^nienr»  on  hift  [lart  lelative  lo 
circnni  Glance  A  in  all  other  respects  irrele^^nt— 
relevant  and  instructive  by  accident  only,  and 
wiih  referenec  to  this  single  purpoj^. — What 
had  you  for  supper? — To  the  merits  of  the 
caiJM?,  the  tjuutunts  of  the  supmrr  \verc  lu  them- 
selves  altogether  itTele\-ant  and  indJiTi^n^nt.    Dut 
if,  in  speaking  of  a  supper  gr^ea  on  an  impor- 
tiDt  or  recent  occasion,  six  persons,  all   sup- 
poMd  to  be  present,  ^ve  a  ditterent  bill  of  fere; 
the  cotUrariety  affords  evideuce  pretty  satiafae- 
tory  (Ibuugh  bul  uf  the  ciri^umt^taEiiial  kiiul)  that 
at  \w.i  ibomeof  them  were  not  there, 
Bal  to    reach   beforehand,   either  by  pro- 
ion  or  ^  much  as  by  imagination,    all  the 
Use  Atets  to  which  in  the  agony  of  the  con- 
fici  it  may   hapiien  to  a  mendacious  witness 
III  ^TC  ultcrance  .   to  prc-comprt-hcnd  all  these 
faciH,— And   on   thcin,   when    so    prc-comprc- 
keaded,  to  ground  a  set  of  qucflticois  adequate 
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lo  the  piirpoi>c  of  britiffinp  their  falstCy  to  light 
ID  the  manner  that  has  just  been  iiieutioucd,  ia 
a  task,  the  genera)  impracticability  of  which 
tf^jears  too  clear  to  need  any  further  eluci- 
tflktion. 

IV,  Fourth  pomt^Tcsponsion  pctfonncd  in 
the  presence  of  tbe  judge. 

From  tbe  omi  mode,  thU  feature,  like  the 
preceding  one,  is  8e|»arab)e  in  icleu,  and  in  poa- 
ftibtlity:  IB  the  cpiHtitartf  mode  it  h>t<(  no  place 
in  fact ;  in  the  mixt  mode  (oral  iiitcirogation 
according  to  written  interrogalnrics),  it  has  place, 
but  ^as  vi'ilt  be  lieen,  and  from  the  causes  that 
may  already  be  Auspected)  to  vtry  Utile  gucd 
puTpo«e. 

Not  to  repeat  what  has  been  said  of  tife 
(acuity  of  interrogation  on  the  partof  the  judge, 
a  faculty  naturally  indeed)  a^  well  as  projierlv, 
but  not  necessarily,  cojinccted  witli  that  of  hia 
presence  \  the  m^  of  this  preftence  in,  in  ease 
i:t{  mtiia  fidfs,  to  affortl  1o  him,  by  "bscrvunee  uf 
deportment,  circumstantial  evidence  of  tliucmo- 
tioti  of  fear :  and  thence  (aa  above  obBcrvcd)  of 
a  diflp<:)*ilion  to  mendaciij-,  if  the  respondent 
be  an  t-xtraneous  wilnei^s;  of  tlic  lilco  dispoRi- 
t]OD,or(what  i«  more  matir^al)  ofacutuM-'iouiiness 
tff  not  hikvinE:  right  on  hi»  aide,  if  he  be  a  pnrly, 
whether  defendant  or  plaintiff. 

In  using  ti>c  won!  prrjrjarr,  a  reference  cnore 
or  less  explicit  i^^  or  oui^ht  to  he  made,  ^^  well 
to  tbe  occasion  or  purpoM\  as  lo  the  particular 
newsfc  or  senses  upon  which  the  object,  in  virtue 
of  its  pTe»ence,  acts.  At  the  name  instant  of 
time,  Ivro  men  bcinsr  in  every  sen^c  present  to 
each  other,  tbe  Belfsanae  object  ift  prc^nt 
to  one,  not  prcf;cnt   tu  aiHithen     ObJcctA   re- 
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moved  to  an  mfinilc  distance  witli  rctalion  to 
all  the  other  Kcn^e^,  are  ntil)  jHreseiit  to  the 
tigbL 

[n  a  Grecian  court  of  Judicature,  a  point  M'aei 
made  (w€  are  told)  tbat  the  puTtie.&  should  not 
be  vUible— 'Hhould  not,  in  this  Hense,  be  present 
^lo  tlie  judges.  The  slory  hit*i  jnuch  ll»e  air  of 
lable  :  perhaps,  (as  in  relatione  of  all  miU  of 
lnn»action»,  judicial  more  than  aoy  otlier,  is  so 
apt  to  be  the  case)  an  individaal  inRiance  was 
ma^ifled  into  a  general  rule.  Supposing  the 
exUierice,  what  wax  the  rea^ton  nf  this  rule?  Ry 
a  feinale  bosoin  loo  deep  an  iniprcRwon  had  been 
made  (it  seems)  upon  judicial  eyes.  If  we  be- 
lieve the  £tor>',  a  constant  and  most  instructive 
fourcc  of  evidence  was  thu«  cut  oft",  for  the 
iDomenUry  diuncc  of  preveutiu^  a  rare  and 
;c&iual  ana  po^^sibli^  ;thit?se.  A  whawl,  or  what- 
erer  equiv^cnt  for  a  shawl  was  then  in  fashion, 
%oul[)  have  been  as  fiimple  and  a  rather  Icflf) 
expensive  remedy. 

A  material  point  is,  that  the  testimony  be 
dclirercd  in  the  presence  of  «  judge:  of  an 
oAcial  person,  whf>,  in  cjlhc  of  mendarily— racn- 
dactly  delected  on  the  spot — shall  be  armed 
with  authority  competent  to  the  following  it  up 
with  puni^hnicni:  with  punishment,  seizinpf  the 
dclintjucncy  in  ihc  very  act — not  crawling  iifu-r 
ber  at  a  ^tail's  pace,  fa;;  under  the  technical 
ayittem,)  to  afford  timr  forMjiicczin^thc  injured 
and  the  injurcr  with  undiscriminaliDg:  pressure, 
while  the  jad^e,  by  the  hands  of  his  workmen, 
is  wire-drauinp  them  tliroujjh  the  offices. 

An4>ther  ninierial  \KHiti  h,  that  the  presence 
in  which  th<-  H*>.limoT^y  is  delivered  Ik?  the  pre- 
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sence  of  the  judge  :  of  the  judge  by  whom  the 
decision,  to  be  g7X)unded  on  that  evidence, 
conies  afterwards  to  be  framed.  Change  the 
judge, — the  circumstantial  evidence,  the  impor- 
tant evidence  above  spoken  of,  almost  entirely 
perislies,* 

*  Vide  infra,  chap,  7. 
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ly  uiy,  and  (if  i»  any)  in  what  cases,  simll 
the  liberty  of  recamng  to  ready-writteii  noteii 
cir  tnemoraudst  in  hiit  {>ofiHe«Hion,  he  allowed  to 
•  pmjKiKi'd  rt^|HHKifnl,  pt^mling  tlw^  [rnKV^is  of 
mterrogatioti  (viz*  in  the  oral  mode)? 

Suppose  him  deprived  of  this  faculty,  caae« 
txiu  ID  greac  variety  and  to  3  preat  extent,  in 
which  corrcclni'Sft  and  completeiiestf  would,  on 
the  part  of  his  testimony,  be  physically  m* 
poMible. 

Suppose  himlcft  in  possession  of  this  faculty,™ 
l]ie  aidrant«t^  occas^ioncdly  derivable,  in  case  of 
autlajieit^t  from  the  promptitude,  and  thei)cc 
Irom  the  impremL^ditatedness,  ofthe  answers,  U 
in  a  cmiMdeinble  de.gfee  Inst. 

To  the  extent  of  the  cla^^s  of  cascfl  aboTc  al* 
ludcd  to.— cert^uty  of  iricon-ectneflsajKl  incom- 
pleteness bein^  the  re^nU  of  the  f^rclmion,  and 
QDt  more  than  a  chance  of  these  causes  of  de- 
nrpiiun  and  niiMleciKirHi  lieiitg  Hie  n-Nnll  in  ca-w 
xfiuInii^Mon;  by  thisiHtatement,  u\i<m  Ihi.^  fare  of 
il,  tJic  proper  practical  course  scemj«  to  be 
already  mdicatca. 

The  demand  for  this  help  lo  memory  depend- 
mg  not  so  much  on  the  species  of  the  case,  as 
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on  tbc  indivi<]ual  circumstance  of  the  indivi- 
dual case ;  dmMitif^  the  line  bctAvccn  the  cu^cs 
tQ  which  the  facuUy  ^huJl  be  allowed,  and  thoM^ 
in  which  it  shall  ba  disallowed,  cunnol,  with 
•(afciy  and  propriety,  hv  the  work  of  the  Ifgls- 
kturc;  if  dmwn  at  idl»  it  must  he  left  to  the 
discrctton  of  the  judfc, 

1.  On  the  part  of  the  mas*  of  facts  required 
to  be  deposed  lo,  suppose  a  ciTtmn  degree  of 
complication, — thv  union  uf  cunipk-tciw'ss  and 
correctness  will,  in  tlic  instance  of  every  man 
(prodipic«  c?cceptcd),  be  manifestlv  impo«aible : 
lidtc,  tor  instance,  a  mass  of  pccuinory  accounts. 

2.  To  memories  of  all  sorts,  some  claases  of 
circnimfttaiieeii  will  be  more  difficult  to  retain 
than  othera.  The  most  difliciiltly  retainwl  of 
all  is  a  mere  date,  /.  c.  an  individual  portion  of 
time:  except  in  the  case  where  some  other  ciiv 
CuiKUtODce  has  intervened,  whorc-by  to  dji<^tin- 
guitb  thac  portion  from  like  coniiguoii^  ponioni*; 
i«ume  cireuni«lance,  whereby,  in  virtue  of  some 
connection  or  other  which  it  has  with  the  depo- 
nent's interest  (the  word  interest  bcin^  taken  in 
ita  l&rf:est  sense),  bis  attcntiitn  haa  been  dmwn 
to  it  with  a  peculiar  decfree  offeree, 

3.  But  (not  to  f^iieak  of  figures)  for  one  pur- 
pose or  another,  a  ht&lory  f*f  any  kind  or  length 
may  come  to  Iw  required  for  evidence.  In  the 
capacity  of  a  public  fimetionary,  the  conduct  of 
a  man  ihrourfi  a  irrcat  pan  of  hi«  life,  may,  by 
t>ein^  rendered  the  subject  of  tcffal  enquiry,  be 
rcndcretl  ihc  subject  of  evidence. 

4.  To  a  memory  below  the  average  or  ordi- 
narT.'  degree  of  retentive  force  ^whatever  be  that 
average  de/ree).  helps  may  be  necessary,  such 
»fr  to  a  memory  above  that  standard  would  be 
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sinierfluona.  Bui  between  mecnory  and  memory 
»uo  shall  dmw  the  line!  And  not  only  memory 
is  in  oueMtiuii,  htit  a)mroprJalefinnn«si*of  mind; 
rc^ru  being  had  to  the  pre^enceof  the  judee^* 
not  lo  ffpe&kof;in  unknown  circk-  of  brstandcrft. 

WbalCTcr  dmigcr  of  mendacity  and  consequent 
dtccptioD  and  ini^dcct^oD  may  be  attached  to 
litf  :ulftntwiun  of  ihis  hi^\y  tu  recolk^ction  or  m- 
?4lniUJi:nt  i>rtt)LiulHC]ous  invcntKHi,  may  he  more 
or  Icsa  reduced  by  conditions  anrM::]ccd  to  the 
fcculty  of  utterance.  It  i»  not  till  after  the 
redoctiOQ  praeticabl<t  in  ibis  way  ha^  been 
eflecit^^  Enat  the  propriety  of  (uliniKsion  or  ex- 
cIoAiDJi  ean  be  fairlve^itiiiiiited. 

]-  Wbencvcr  a  deponent,  being  under  cxami<- 
natkm,  %Mk»  leave  to  look  at  notes,  he  should,  in 
tbo  fimt  place,  at  the  instance  of  the  advcrsic 
pvlT,  be  examined,  and  that  on  both  sides,  be- 
fnw  he  has  kiuked  at  \m  note«. 

Why  ? — Itei'iiiixtr,  if  he  l>e  iionesl,  be  htn  an- 
ffwtfa  at  that  time  what  they  may,  ncillier  he 
our  th£  nde  on  which  he  deposes  has  anything^ 
to  fear.  Suppose  him  lo  say— 1  am  absolutely 
unable  to  recollect  anytliini^  about  the  matter 
without  mynute*;  uvi-n  an  answer  lo  ihatefl'ccl 
may  be  highlv  instructive ;  for,  on  recurrence  to 
the  nature  o{  the  transaction,  as  delineated  in 
his  Mtcs,  it  will  be  a  point  to  be  judged  of. 
vtechor  it  be  probable  that  his  obliWon  of  it 
ihouJd  be  thus  entire. 

Being  bonc«t,  whatever  he  lutyfi,  he  need  not 
have  anything  to  Tear.  Of  the  matter  of  fa£t 
which,  under  these  circumKtanccs,  he  advances, 
owrD  or  leas  may  bo  erroneous,  and  proved  to 
hrao  :  inccMisisteDt  with  facts  proved  to  be  true 
by  cvklencc  from  other  iKiurc€» ;    incoosietCDt 
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vriUt  lii%  own  t^tateinenU,  &a  di^livered  in  \t\it 
tiotei>.  Still,  if  he  be  hi>nejit,  it  ik  iioi  ihe  mere 
falsity  of  liis  ma  voce  ^tatemeiils,  tliat  under 
these  circum«!a]icc»»  ^il)  mark  him  out  as  hav- 
ing knowini^ly  and  wilfally  devmed  from  Uie 
line  of  tniOi :  at  Oie  waine  liiTie  ihni,  in  cftj*  of 
dishonesty,  it  may  very  >vell  lianpcn  that  the 
nature  and  circumstances  of  the  aeviaCion  »hall 
betray  it. 

2.  Before  such  rGentreiicc  on  his  pan,  aiid 
mtivr  his  e^ainitiatiun  iiurfDrnieil  Hh  aliovc  on 
both  sides,  b'lK  papers  snonld  (at  the  iiudance  of 
the  judge,  or  at  the  instanccof  an  adverse  party, 
by  order  of  the  judge)  be  handed  up  to  the 
Jud|^,  vrith  liberty  to  the  judge  thereupon  to 
continue  Imk  c>aminalicii,  by  fiirther  interroga- 
tories ^Tfoundcd  on  the  paper  and  its  cDntcnts. 

3.  Like  liberty  to  the  judge  to  hand  the  paper 
down,  for  the  like  puqiose,  to  the  party  or  ad- 
Tocate  on  th^  adverse  side. 

4.  Should  it  so  happen  that  ihe  paper,  in 
addition  lo  the  i^levunt  tii»lti-i',  oititAiiiN  other 
matter,  in  the  difteloHure  uf  which  m*  one  of  the 
parties  ha?  any  interest,  and  by  the  disclosure 
of  Mhieh  the  deponent,  or  any  third  person, 
woukl>  without  any  le^al  tranf^^ro^^ion  on  bis  . 
imrt,  Hufler  a  prejudice  to  any  amount — wotdd  M 
DC  exposed,  for  instance,  to  contempt  or  ridicule, 
or  to  vexation  in  any  other  shape ;  here  would 
be  an  <^portunity  for  the  j  udgc  ao  to  order  mat* 
Icrs,  that,  in  the  communication  made  (aA above) 

to  bosttic  liandii,  this  collateral  inconvenience     , 
be  avoided.* 


"   *  If  ibo  proposed  rale  in  <it]c«tion  ha^  rec«ir«ij 
vitttml  (Irene  of  pfc«nolftt>on  whicb  t^tty  rale  of 
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5.  Power,  again,  to  the  judge*  of  Lis  o^ti 
^bccord,  or  at  the  instance  of  iho  parly  concerned, 
to  imptmrat  Ibe  sciiift;  that,  like  any  uth«r 
article  of  written  eviiience*  it  may  be  subj^'ded 
lo  scniiiny,  vriih  wlialever  degree  of  time  and 
attention  may  be  requisite.  Power  again  lo  the 
judge,  either  to  cause  the  script  Juelf  to  be  re- 
delivered to  the  depunent,  or  to  retain  it,  deli* 
verin;  or  i>ot  delivering  a  copy  in  iu  «tead. 

6,  Power  to  the  jiidgr,  of  his  own  accord^  or 
at  the  instance  of  (-ither  side,  to  appoint  another 
day  for  the  r^-exauiinalioii  of  the  deponent  oa 
tho  ground  of  th<.^  \)s\-rt:t  of  notes;  after  lime 
taken  /or  the  exanimation  and  consideration  of 
it,  as  aforcsdd^ 

It  is  almost  supcrfluoufi  to  observe,  thal»  on 
this  as  on  all  other  occasions,  the  demand  for 
alt  tbii^  delay,  vcxanon,  Tiiid  L*xjicnM.\  will  bo 
preponderant  or  olherwinc,  accoraiiig  to  the  im- 
portance of  the  cause  itdcif,  and  the  importance 
of  the  eridence  in  question  to  the  caufce. 

On  tliis  occasion,  an  intimation  ^iren  of  a  few 
particulars  to  which  it  may  bapjien  to  be  found 
proper  subjectA  for  enquiry,  may  be  not  altoge- 
ther without  its  use. 

I*  The  pt*r$on  by  whom  the  notes  wore  pen- 
ned: whether  the  proposed  respondent  himself, 
cvany  other  pei'snn. 

■i|>T  cuiill'o«i|:lit  10 receive;  (he  tcrii)!  beins^,  by  ihe  twppoii- 
M^  in  ihe  d«P6ncars  ovti  p1l^Ksu{»ll,  thc^  faculty  oi  p«r- 
Imifitf  iOcU  obtttoniioii  foi  bmurlf  will  acuordiuely  haic 
hmn  ih  aloof  inhc<pov«T-  Bur,  in  thii  u  veil  u  utticr 
Hi#f,  HwtifMKic  U  A  c^Uf  tno  common  not  to  r«iiiiir«  pro- 
tuion  l0  M  ««d«  a^bat  ii  by  lesiilniirc  li^anci: :  add  to 
vkifh,  dial  it  my  ktp|)t[i»  il^iit  not  ihc  liepouuit  himsdf, 
bai  MOQ*  lUid  p«tiioo,  kKiII  he  i)it  |)erv>fi  eipoted  to  fuflbr 
b}  tiw  dHdotuftt. 

VOL.  Tl-  C 


16 


EXTRACnCW. 


[Baaa  TO. 


2.  The  time  at  which  the  transsictron,  or  sup- 
poKfd  trftiisKction,  \s  supposed  ttt  )ia«e  hap- 
pencil :  whi^-tlicr  at  such  a  distance  from  tne 
time  of  inlcnogalion,  as  to  have  produced  a  suf- 
ficient dc-moDd  for  rccurrcuce  lo  such  helps. 

3.  The  time  at  which  the  3^!^pt  was  penned: 
whether  a(,  or  how  \vng  aflfr,  ihe  time  of  ihc 
tnuuactioa  of  which  il  contains  a  Rtittemcnt. 
Not  that  it  will  al^^■oy$  be  material  at  what  dia- 
tfincc  of  time*  WHieuever  an  npirehpn-sion  of 
relative  failure  of  memoiy  presents  itself,  then  is 
the  Lime  for  ohvialiiiK  il> 

4.  The  cause  (final  cause) of  ibiheing  penned. 
6.  If  by  the  respondent  himRclf,— whcthi:r  it 

be  the  original  memoraudum,  or  a  transcript 
made  of  it  by  himself:  if  a  transcript,  forwh&t 
reajtnn  m^e. 

N.  B.  A  very  natural  and  not  censuiahle 
cause,  iH,  the  on^nni'n  having  been  mixed  with 
other  memoraTida  (as  in  an  ordinary  memo- 
randum-book), materia)  to  the  writer,  and  not 
material  U>  the  cause.  But  what  may  iioiwith- 
Atanding  lie  with  reason  in^i^ed  U[)on>  if  Gh- 
spccioil  cauEvC.  is,  that  the  originah  in  whatever 
ataie,  be  produced. 

6.  Ifnotbythehandof  the  witness, — bywhat 
oUier  hanil  ? 

7.  Whoever  were  the  penman  (whether  the 
witness  himself,  or  any  other  person) — ^whctlicr 
it  were  worded  by  the  writer  himself,  or  written 
flpom  dictation,  by  any,  and  wliat,  other  person, 

8.  If  it  be  not  in  the  witness  k  own  haiid, 
from  what  cBu^  came  it  to  be  in  amilher  hand 
than  hb  own  T  whether  from  a  physical  cause, 
ftuch  (for  example)  as  his  inability  to  write,— or 
from  what  othert 
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9.  In  the  Imtid  of  what  person  sxver  it  be 
nll^fcd  by  the  witne^  to  be,  a  case  n\ay  hap- 
pen ill  which  it  may  be  material  (thous^h  at  Uie 
expense  of  a  distinct  enquiry)  to  aittlientJcate  or 
dc;iuthenticate  it  by  ulterior  evidence. 

Objection.  Allovr  the  propoBed  respondent  to 
recur  to  notes  not  in  hiR  own  handwriting,  you 
allow  a  sulK>med  w)ULe«<  to  deliver  a  menda- 
cious ^bJ^\  frameil  for  liiiii  by  h\n  stiborner, 

Amwen  But,  for  the  cKcluaion  ol  auch  help», 
on  the  ground  of  the  possibility  of  f^uch  a  cBue,  in 
thiftinslaiKer  no  reason  can  be  given,  but  what  (if 
admitted)  would  put  an  exclusion  upon  thein  in 
any  case.  May  it  be  that  a  thiird  jierson  has 
happened  to  invent  a  &bc  tale  for  the  wit- 
ness? So  mny  it  that  the  witne^^  has  invented 
HM  for  himself.  May  it  be  that  the  witness  ba« 
fec^ved  (rofln  a  third  perM>n  a  faUe  story  peiuted 
fcrhim  by  the  inventor?  Ko  may  it  that  lie  has 
tninscribcd  with  his  own  hand  a  false  story,  writ- 
tCD  originally  by  the  inventor  in  his  (the  in- 
Ytnior'a)  hand> 

Refuse  «uch  recurrence  abHolutely,  veraeiouR 
teatimony  may  stand  excluded,  while  nienda- 
caoQs  ia  admitted  and  gains  credence.  A  liar 
with  a  f:ood  memory  may  remember  a  mcnda- 
ciotifi^fitatemeTit,  better  than  an  honest  man,  with 
bad  memory,  will,  without  the  help  in  ques- 
rt?fneml>er  hift  own  real  jierceivtions  and 
obacrralioDS< 

With,  or  even  witliout,  the  above- proposed 
caqnirie^  and  couditione ;  in  no  ca»e  can  the  ad- 
amston  of  this  sub^idiar^'  Jipecieti  of  evidence  be 
10  much  in  danger  of  being  prodtidivcofdecep- 
tioti,  as  in  the  case  of  other  species  of  evidence 
tdmittcd  in  English  practice. 
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!•  Wherever  the  process  of  intcrro^tion  in 
conducted  in  ihe  epistolary  mode,  the  hSi'rtv  of 
recurrence  to  nQtcf;  is  necessarily  unbtuiiidtd. 
If,  in  all  cases,  Biich  liberty  were  upon  the 
^^hole  prejudicial  to  jtistice.  this  of  it^lf  would 
!>'-  »  mutlicicnt  reason  for  intt^rdicliog  altogether 
nil  interrogation  in  the  epistolary  mode. 

True  it  la.  that,  in  Enchsh  practice,  the  epis- 
tolary mode  is  not  applied  to  cxtrancouR  wit- 
nesses ;  true  it  likcwibc  is,  that  in  the  applica- 
tion of  it  to  extnuieuuft  witncHsei^,  then- would 
be  a  danger  of  dcccpticm,  over  and  above  what 
has  place  in  its  application  to  g  party-  But  of 
this  in  another  place* 

2.  After  the  deatli  of  tlic  writer  or  supposed 
writer.  nRMnor<irida  in  writing  an-,  in  iu%e%  to 
a  great  extent,  received  without  scniple,  in  the 
dwunctcr  of  eridcncc.  By  death,  the  writer  is 
withdrawn  out  of  the  reach  of  intcrTogation, 
Willi  the  ftecurily  of  which  it  is  preffnaot :  but 
in  the  present  case,  there  he  is,  and  in  tht*  act 
of  undergoing  it. 

3,  At  llie  instance  of  a  party  on  the  other 
side,  a  mcmomndxim  or  letter  of  any  person, 
being  a  parly,  is  received  as  evidence.  He  is 
alive,  and  peihaps  in  court :  but,— for  the  pur|K>se 
of  giving  complete  ne AS  and  correctness  to  lhi« 
frcqucnUy  incorrect  and  almost  always  mcom- 
plctc  fragirient  of  evidence, —neither  at  the 
instance  of  his  own  side,  nor  at  that  of  the  op- 
pofiite  side  of  a  cause,  is  a  question  admitted  to 
be  put  to  him  ;  unleitH  when,  under  the  mask  of 
an  extraneous  witne^it,  the  interent  which  he  hea 
in  his  real  character  of  a  parly  be  disguised, 

■PoBi,  chop,  9. 
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4,  In  whatever  ca>«K  cvi<)ciioe  i»  aibniu^  ia 
Ibe  sfa&pe  of  affidavit  evidence,  the  faculty  of 
recuniDgr  to  note*  i»,  by  the  vtry  shape  of  the 
evidence.  {MSj^esscd  a]1di^xe^clscd  without  stint. 

This^  the  most  dccei)tit;ous  of  all  shapes;,  ii;  the 
only  ^ha|>e  ill  whirh,  hy  English  judges,  wbtTi 
left  to  tJiemselvex,  testimony  i»  ever  received- 

If.  in  whatever  haud»  utid  UDdcr  whatever  cir- 
comi^tanceM  penned,  a  proposed  respondent  were 
lo  deliver  a  paper  of  notes  (whether  penned  by 
himself  or  nu)  declirfd  lo  lie  hiH  Itrsliniony,  he 
refuting  to  answer  a  single  f[ue»tion  ;  a  paper 
of  noted  under  tlK-sc  circitniAtajLcca  would,  in 
point  of  crustworthiuess^  be  at  Jea^t  upon  a  par 
with  ibe  befit  affidavit  evidence. 

On  this,  ns  on  many  other  hcadn,  sUnuId  any 
example  be  needed  lo  show  how  completely 
it  is  ID  the  power  of  prejudice  to  render  a  man 
bUnd  to  transactions  daily  passing;  bef:ire  hi» 
own  eyes ;  how  completely  it  h  in  the  (xxwci  of 
indifierefire— indilTerenee,to  !i»y  nn  worse,  to  the 
ends  ofjusttce, — to  render  a  man  unconscious  of 
^e  obvious  nature  and  character  and  tendency 
of  bi«  own  act;  this  topic  unll  atford sufficient 
examples  drawn  from  English  practice. 

C«seH  wi  thin  siihjecl^  all  reported  in  Term 
Report*,  iii.  749,  754  :— 

1.  Principal  ca»e»  Doe  V,  Pei-kinA,  B.  R.  lltJi 
June  I7S0. 

9.  S*  Case  tliereupon  cited  byBuUer,  J. — Tanner 
w^  Taylor,  Hereford  Spring  Aiwize%^  I7M ;  a 
iMnu«*npt  ca^e  thu^  bolted  out  after  a  sleep  of 
34  years. 

3,  Ca£C  cited  by  Kenyon*  Ch.  J.  from  the 
MS.  of  the  late  Lord  Ashburton,  then  Mr 
Dunning:    Auouyiuouit,  3d  Dtrcetubcr  17433,  at 
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Lincoln's  Inn  Hall,  lierore  tlie  Lt.ird  Chjinrellor 
(Lord  Hardwicke),  a  cause  m  equity :  a  manu* 
script  case  bolted  out  after  a  sleep  of  37  year*.* 

Doc  P.  Perkins.  B.  R.  lltliJjne  1790.  Ill 
Temi  ReworUi,  749.  A  variety  uf  refleclio»»  are 
suggested  by  the  iitatenit^nl  given  in  relution  to 
this  caBC. 

1  p  That  the  evidence,  the  production  of  which 
had  been  omitted,  (viz.  the  original  book,  wiUi 
tfie  t-ntnes  made  in  it  at  the  inntint),  would  have 
been  better  evidence,  more  trust wortlij,   Uinii 

*NoicoQih«AnonyiiioDtEi|Lii1^  Cfts«»  No.3.  WoraLonl 
CKuioUor  Hardvioke. 

*'  Should  the  court  cc^Doivc  at  such  pro7wd]n{-4  oa  Acm, 
dcpouiiouB  wuuU  Ikt  inj  bt'Utr  ihiLn  MlTiiUviu,"  1.  In  Lbn 
dnt  pUrn,  n^(  fnin.  In  rh^  rau  at  nflidiwti  evidence,  the 
deponent  in  complcUl  v  f'Xompt  ftcin  inicrix^don ;  from  in- 
U^TOfpitioii  on  aU  lidf^:  from  the  Jud(;o,aa  veil  utJicadicne 
fortj*  In  tliii  cur,  ihc  dcpuuciit  hod  actu^ly  been  Kub- 
jvcifii  lo  intrrroKaiion :  10  &  vprvi^i  of  croNi^tManiination: 
10  whfll  jjoc»  bv  ihflt  name  in  «]uiiy  praotJC*:  to  cron- 
cximin&tioii  from  written  inteTTCgttonoi  drawn  up  by  tho 
•dvocatr  of  diC  pULljr  udvcFB^,  uid  admiaj«kri;d  hy  judipso 
ad  hrte,  8  commimimirr  ^ppomUril  bv  dis  parly  tuirerte.  Id 
conjimction  vitJi  tuLOtlicr  ck-ppoiotod  Dy  lu  potty  mtdkiar: 
ill  K  word,  lo  the  moil  cfHcicpt  mode  of  •cnitiuy  vhich  tao 
pr-ictW  cif  !iii  tordabip'!  court  aMowa  of. 

"i.  In  the  nrxt  plu^^;  Bicppoimg  ic  (ru*  i>^ftr  ihe  flppofti- 
tjOQ  luLrn  in  tiw  niod«  id  ficK^fctioii  wan  no  L7«lt^r  tlia»  aiv 
tiffida«i<i  wtikt  would  be  ll^c  reiull?  That  it  wnft  upon  a  iiftr 
villi  lb<?  oiiW  ton  of  evjd^iiCH  wliirli  a  ofiuil  of  ccHunjon  Inv 
judgvf,  «ume  ^ritWil  a  juryi  pi"^'  i*oinliinfc»  la  hrkt  ■  l}ia 
ool;  on  of  criidcocc  which  ikii  lordihib.  fcilimj-  in  that  iiimc 
pUcc,  o«  mdcrcdlL^iaMlf  to  hear,  "(kd  ibe  cajb?,  mM«ad 
of  oommcQciiij*  bj  aji  iuitruiuc^it  uJIvlE  &  Bill,  cLimuLcit<.«d 
by  MA  intuuiiwm  ridkd  a  Pccitioti:  the  urt  of  tvid^ticv 
wlucb  ia  profcrrncfi  Eu  depotitjons  (by  dopoiicuU  ciEunincd 
M^VDoeby  tlie  txamiubic  cUj-k^orbj^cominiuioiicr*  named 
on  both  aklcii),  jud  ttrn  to  ilie  •xcluxion  of  %adi  dcpo»Lt»na, 
bo  *tM  &l  leaPtlajt  much  in  thobabic  of  hctrio^^u  of  hearing 
depoutio&».    Co«ikive  at  w<h  proceeding*  I 
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Uic  exlnick-tl  cuuk-n  made  of  those  same  eiitrjes 
from  that  mmc  book,  by  tlte  nmne.  j>e-nw»  wtio 
kimsclf  nmdc  some  of  the  cntricA,  ftnd  »slw  tlie 
others  mode*  And  lliis  for  the  reason  given  by 
the  couiuelf  vh.  tliat  it  mii^bt  happen  in  a  va* 
riely  of  iiulftiices  tliat  w>m«^thuig  would  appear 
upon  the  origina]  paper  itself  which  woula  ilo 
Away  the  effect  uf  the  evidence,  but  which  might 
be  tappresscd  m  a  copy,  and  &U1)  more  caaily 
in  an  extract. 

2.  Thut,  Iberefore,  the  cnurt  acled  \n  a  justi- 
fiable mauncr  in  doing  what  titey  did  :  rvz.  m 
orderinf  a  new  trial ;  the  effect  of  which  order 
waa  to  diaallow  the  endenco  in  question,  by 
«cltin^  aside  the  verdict,  of  U»e  ground  of  which 
iit  fnimed  either  the  whole  ur  a  upne^tsary  part. 

3«  That,  if  Uiey  had  acted  in  a  niatmer  di- 
tt?ctly  opposite,  /-  f-  had  they  refused  the  new 

,,  trial,  they  would  have  acted  in  a  manricr  equally 
liBliEabte. 

4.  That,  though  in  cither  ca&e  they  would 
kave  acted  ju^tiiiably  (yvi.  taking  for  the  staikd- 
ird   of  reference   the   established  course  of 

.praetice);  yet,  in  iteither  did  they  act,  nor  waft 
It  in  tlieir  power  to  act  on  the  occa&ion,  without 
enonnmtn  treApa-sses  committed  in  a  variety  of 

^y«  against  the  ends  of  jasttce:   the  e»la- 
tbed  course  of  priHrtice  being  itsdf,  in  a  va- 
riety of  wayit,  repuL^nant  to  the  ends  of  justice, 
prcffoaot  with  tujustice  in  a  variety  of  shapes. 

That,  had  the  same.  (>oinU  ccwe.  Iieiore  a 
Jttstioc  of  peitce  acting  in  the  mode  of  pro- 

''^edure  called  iwmmary,  none  of  those  inju^tice^ 
would  nocefrsaiilyor  probably  have  taken  place: 
but  ihat  the  w^^ile  pnx^ednre  might  have  been, 
tiid  m  all  prulwbiliiy  would  h^\x  been,  i[i  a 
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state  of  perfect  conformity  to  all  the  ends  of 
justice. 

Supposing  the  extracts  in  quefition  to  have 
bc<n  at  ODce  complete  and  correct  co]nL-»i  oi  the 
original  entries  ytliut  is,  of  so  timcli  of  the  cod- 
tcnta  of  the  whole  book  ;is  applied  to  llie  tacts 
in  qncstjon],  the  propriety  oi  the  vcitlict  is  out 
of  dispute.  But  there  appears  stron^^  reoMD 
for  conclii«ltii^  them  to  have  been  trustworthy  in 
l>oth  tho^e  iioiiitA^  Hiul  scarce  any  re^Min  for 
suspecting  ttiem  to  have  been  untrustworthy  in 
dthcr. 

"Onhis  cross-examination,  Aldridge"<leohircd 
{confejtsal,  says  the  report)  "  that  he  had  no  me- 
mory of  his  own  of  those  fipetitie  factH/'  This 
declaration  »cenis  a  pretty  convincing  proof  of 
hifl  veracity  and  trustworthiness:  for,  had  it 
been  an  object  with  him  to  Rain  credcpce  for 
the  facU  <itate<I  in  and  by  tlie  entries,  tfiosc 
facta  being  false,  what  should  have  hindered 
lum  from  deposing  to  the  truth  of  them  at 
once?  why  qualify  hid  testimony  by  a" con- 
fession" HO  liVely  to  de!>trDy  the  supposed  in- 
tended effect  of  il  ?  Vet  it  is  this  very  declara- 
tion that  constitutes  the  whnte  of  the  ground  on 
which  Uic  whole  of  his  testimony  taken  together 
was  pronounced  unfit  to  constitute  tl^  ground, 
or  any  part  of  the  ffround,  of  the  venjict- 
,  A  multitude  of  lights  wliicb  might  Imve  been 
thrown  on  tlic  case,  appear,  someliow  or  other, 
to  have  failed  of  being  thrown  on  it. 

Between  the  day  on  which  this  testimony  was 
delivered,  and  the  day  on  which  ilie  entries 
were  supposed  to  have  been  made,  what  length 
of  iAter\^  was  there  ?  On  this  head,  uller  si- 
Jeacc,     Suppose  twenty  yeots ;    il  might  be 
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natutnl  enough  that  the  1iact>«  corii^tituting  the 

subject-matter  of  the  pevcral  eniric,*,  [uiswcrs 

given  by  the  several  tenants  to  the  question, 

Ac  what  lime  of  the  year  difl  your  hulrlin^  ex* 

ttTtt  ?X  '"^hdiild  haw  lefY  ill  his  ineniory  lillli-  nr 

trace.     Instead  of  twenty  years,  pul  half  as 

ly  months,  8och  utter  ohiivioii  would  seem 

'vcBTcely  probable!  and  in   this  caite,  nnd  thi» 

oiily,  a  suspicion  might  have  presented  itsetf. 

Tlur  mlrieA  made  by  you  were  luit  true:  ynii 

ttkcw  they  were  not :  were  you  now  to  swear 

them  to  be  true,   by  the  testimony  of  those 

>4eiiaBtR  or  some  of  them  you  might  (m  you 

ipprvbend)   he  convicted  of  perjury.     It  is  to 

iToid  the  danger,  hoping  at  the  same  time  to 

Uie  benefit,  of  a  folse  oath,  that  you  now  con* 

your  declaratLOTi  to  the  fact  of  having  made 

^ihoie^trieR ;  that  being  a  fact  which  is  true. 

Qiie^rum  1.  When  you  mnde  those  restiectivc 

Icntntri^,  did  vou  ut   the  lime  h)tik  itpon  llieitt  hk 

le,   or  AH   being  iti  aiiy  instance  or  in    any 

ipoct  not  trueT     Answer    in   one    vray»^ 

[^bave  no  recollection  of  iny  being  conseioui^  of 

jth^ir  h<-in^  falx^^  in  any  resipecl :  1  cannol,  there- 

dre,    but    be    iieiMiiidi-rd  of  their  bein^    true; 

for,  had  it  been  my  intention  to  make  an  entry 

known  by  mc  to  be  false,  it  most  have  been  in 

pursuance  of  some  plan  of  fraud,  a  matter  too 

Ktnarkable  (not  tos]>cak  of  the  wickedn<^Ns  of 

it)  to  ha\x"  Kin  su  s<jon  fuix"d'u  by  me.     An- 

wwtT  in  the  other  way— Though  it  was  by  me 

thai  the  cntricfi  were  mode.  I  cannot  but  ac* 

knowlcdg:e  that  at  the  very  time  of  making  them 

I  ws*  conscbui:  of  their  not  being  true. 

Qiicstioti  2,  The  memoranda,   of  which  the 
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paper  yon  now  product?  is  composed,  are  not 
origioaJ  memoranda  made  bj  you  at  the  LimCp 
but  copies  made,  in  the  way  of  extracts,  from  the 
memoranda  really  made  at  the  time;  whicli 
meiuoraiMla  were  entered  m  a  Uxjk.  Thu 
transcript  which  you  now  pii^luce,  doeM  it  coor 
tain  all  the  enthes  in  that  l)ook  that  hear  any 
relation  to  the  matter  in  Question  t  if  nol>  then, 
of  the  whole  number  of  relevant  entries  that  are 
in  that  bix>k,  how  many,  and  to  what  effect,  are 
thodte  which  yoii  miiitted  to  include  in  lhi»(  your 
transcript?  and  for  what  cause  did  you  omit 
them  respectively  I  Most  probable  answer — In 
thiA  transcript  iscontainedeveryihingwhatAoever 
that  bears  any  relation  to  the  matter  in  dispute: 
the  othtff  entrieA  wei^  nothing  more  than  entriex 
of  payments  made  by  the  tenants  at  ditferetit 
timen,  pnymentA  which  have  no  relation  .to  tlic 
matter  in  dii^pute. 

Question  3>  Here,  in>Ltead  of  the  book  in 
which  thiT  orif^jiiul  t^titricK  xvi^tv  mucle.,  yoo  briiig 
a  paper  containing  memoranda  which  you  »ay 
arc  truDMripU«  mudc  from  such  of  the  entrictt 
as  bear  relation  toihc  matter  in  dispute.  How 
comeK  it  that  you  huv^  not  broufjlit  ihe  l>ook 
itself?  How  came  you  (o  put  yuurw-lf  lo  all 
that  trouble?  Probable  answer — In  the  book, 
these  memoranda  were  a  hlllc  dispcrind  :  be- 
ing ran^fcd  (a&  in  other  books  of  account)  ac- 
cording to  their  dates,  they  were  intermixed 
with  entries  relative  to  other  matters.  To  have 
M^arclH^l  for  them  here  would  have  consumed 
1  know  not  how  much  of  the  time  of  the  court. 
As  ttie  effect  of  tlbe  whole  statement  was  at  any 
rate  to  depend  on  the  credit  that  might  be 
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thought  due  to  my  tefiliii>ony,  it  did  not  occur 
to  mo  that  my  brining  that  book  would  bo 
either  necei^*iafy  or  of  urc. 

By  the  part  taken  in  the  buRinejts  by  the 
jurige  that  tried  tlie  caiiKe  [lx>rd  Loiighbomugli)^ 
It  IB  clear  that  by  that  learned  chief  justice  of 
tbo  Common  Plean,  nfterwanU  lord  cfianceDcr, 
the  pnxluctioa  of  the  original  book  w^as  deemed 
not  necessary.  !»  it  to  be  wondered  at,  if  a 
CTinrliiNitiii  Ui  the  name  effect  shouLL  have  deter- 
mined the  conduct  of  the  unlearned  witness  f 

AU  these  nvestions,  &o  obvious,  8o  natural, 
and  Dot  one  ni  them  put ;  neither  by  the  counsel 
employed  tu  ini|Hign  Itie  evidence,  by  the  cituti* 
w)  employed  In  fiupfiort  the  evidencep  nor  by 
the  learned  jitdge,  whose  support  in  other  way$ 
it'received>  was  if^  that  uDleamed  reason  and 
law-learning  are  mutually  excluftive  of  each 
other*  Wusitthal,  in  the  opinion  of  learned 
genlletm-n,  it  -wnii  lime  lo  go  to  dinner?  Wsik  it 
that  causes  calling  for  judicature  were  many, 
and  tlmt  (as  in  the  nature  of  things  must  com- 
oMmly  be  tJic  ctiAc  in  current  practice)  there 
vntt  not  time  for  doing  jtivtice  to  any  one  ?  Was 
H  that  th«  parties  wt^r*;  kmiwn  t<»  bt*  HcJi  and 
Htordy,  and  that,  by  a  sort  of  professional  in- 
MinctwnatunLl  to  loomed  ^'cntlemenJtMasfcIt 
that  the  lesfi  the  expenditure  of  imtitiiely  reason, 
Ike  iiK>f«  ample  room  ihea-  mi^ht  be  (or  supple* 
mental  law  ? 

in  fact,  no  fewer  than  five  learned  gentlemen, 
all  of  them  then  or  since  of  distrngiiishod  cmi* 
ance.  were  listed,  tliough  in  vain,  in  the  sup- 
port of  this  evidence :  and  before  thi^  ai^iment, 
Ihf  cause  h:id  been  rkh  in  intervening  incideutx. 
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The  more  thoroughly  the  history  of  the  causo 
is  undemtood,  the  less  the  woader  will  be  if  the 
unlearned  wLlne^is  and  the  leanied  judge  joined 
in  one  common  error,  'l^hcy  were  wrong ;  for 
the  court  of  Kin^'8  Bench,  with  Lord  Kcayou 
at  the  head  of  it,  pronounced  them  so.  They 
were  in  an  error :  but  how  came  ihey  to  have 
fallen  inio  it?  The  want  of  having  made  ac- 
quaintance \Yith  a  law  never  promul^tcd :  a  law 
never  made,  but  wliich  by  learned  ima^^inationft 
was  capable  of  being  made,  in  the  way  cf  j  unspru- 
dentiul  abfittaction  (that  is,  of  itnagination),  out 
of  two  deriMons,  with  either  of  whieh  it  was  not 
possibic  for  them  to  have  been  acquainted;  and 
which>  after  having  been  buried  n^  soon  as  bom, 
were  dug  up  for  uie  occD«ioti  out  of  the  Umim 
itffimttan  in  which  they  slept :  the  one  by  Mr. 
Justice  Buller.  aAer  a  nleep  of  thirly-fuur  yeam; 
the  other  by  Ixird  Kenyan,  after  a  sleep  of  thirty- 
seven  years. 

For  thus  it  is  that,  on  pretence  of  being  de- 
clared, laws  uponiawfi,  laws  flghciner  with  laws, 
are  made  tliroughout  the  manufactory'  of  com- 
nvm,  that  is,  of  judge-mnde,  law.  That  B 
may  receive  warning  (^-amiug  which  it  is  neither 
designed  nor  expected  should  ever  reach  him)^ 
A  must  first  have  been  coni^i^ned  to  di^itrecs  or 
ruin.  Cfulphs  by  the*  >-ide  of  gulph»  cover  in 
its  whole  expant*?  the  tield  of  jurisprudential 
law:  nor  can  any  of  them  take  its  chance  of 
bcini;  cio<*<d,  till  the  properly  or  liberty  of  some 
involuntary  Curtius  ban  been  thrown  mto  it. 

Had  the  matter  come  Iwfore  a  court  of  eon* 
stcience,  or  a  justice  of  the  iiestce  [and  nothing 
hinders  but  that  a  case,  the  same  in  principle. 
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h&ve  come  ere  now  before  (>ittier  of  those 

lis  orunwiilitsticnU'il  cuiniron  mpjise) :  liad  it 
le  (say  tin  ex^nmlifictttioo  sake)   before   a 
jostice  of  the  peace,  now  Tvould  he  have  dealt 
'^itb  ilT     If  tlic  above- pro  posed  rules,  obvioua 

they  are,  are  indeed  cotilormablc  to  iIl*^  ends 
of  jarticc,  be  would  have  proceeded  (for  what 
rikoiili]  have  himlvrwl   liim?>  act^ordins'  Xo  the 

lint  of  those  rules.  By  questions  such  as 
above  brought  to  view,  he  would  have 
[scrutinized  into  the  bmut  fttkif  of  the  witnejt«; 
»mU  (if  wtibfiixius tc  thai),  hitii  Hie  <-"rrt^(nes« 
sod  coitipltrtenessof  the  eviderir^,  when  ;)))  Iiad 
been  extracted  that  could  be  extracted  froin 
that  source.  Pieviously  to  his  decision,  be 
would  liavc  insisted  or  not  iiiftisicd  upon  the  pro- 
duction of  the  buok,  according  to<.-irc'utii>.(ances. 

He  wmild  have  insisted  upon  the  [production 
of  it,  had  any  doubts  remained  on  his  mind  of 
the  correctness  or  completeness  of  the  alleged 
transcripts  ;  had  the  like  doubts  remained  upon 
the  mind  of  the  adverse  parly;  at  any  rate,  if 
6nly  a  few  niinults,  or  oTdy  a  few  hours,  or 
even  (if  fraud  were  snitpected,  or  the  mag:ni* 
tnde  of  the  stake  appeared  to  warrant  the 
delay,  vexation  and  exjwnfte),  a  few  da^s,  were 
understood  to  be  necessary,  in  respect  of  titne. 
In  the  production  of  it:  nor  would  he  even 
liave  grudged  day*,  or  weeks,  or  months^  with 
-whatever  burthen  in  respect  of  expense  tJie 
burthen  in  other  diai>es  might  be  understood  to 
be  ^^ravated,  if  the  party  applying  for  the 
seniliny  were  content  to  take,  and  did  aeiiially 
tilte,  Ihe  burtlien,  absolutely  or  piovisionally, 
upoQ  himsetr 

He  would  not  have  insisted  on  it.  if. — the  an- 
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swcrs  given  to  all  such  quedtions  as  tbe  ftbovc 
proviDff  ctHnpletely  Haiis^iory,^^he  had  been 
MKured  that  the  book  wa^  at  the  oth^r  eii<l  of 
HK-cuunlry,  aiid  that  not  leiu^than  a  week  »  or  a 
fomii^ht »  journey  on  the  pert  of  the  vitness  (it 
bein^  under  hi»  lock  and  key)  would  b«  neccs- 
sar>'  to  its  being  fortheoming;  if  the  call  made 
for  it  on  the  other  itide  apjkearecJ  to  uriginate  in 
maiajuk^f  Uie  detnander  refuf^'mg  tn  con:ie  into 
any  rca^ionable  measure*  for  hKlemntftcatJon 
prcficat  or  cve'itual, — and  to  have  no  other  ob- 
ject than  that  of  subjecting  the  oppoi^itc  party 
to  vexation  and  e\|>enst>. 

He  vt^ould  have  had  recourse  to  any  one  of  a 
variety  of  expedients,  rather  than,  by  uncondi- 
tional order,  or  unconditional  refusal,  subject  in 
any  fihape  either  tlie  one  party  or  the  other  to 

1)i«pnnderant  and  iinneceAsary  inconvenience, 
fc  wimld  determine  in  fuvonrof  the  tran^npls 
in  the  hnst  inj^tance,  subjt^cting  the  decision  to 
eventual  rever>^al  within  a  limited  time,  means 
of  infipection  bein^  secured  to  the  adverse  party 
wiihiu  that  lime.  He  would  determine  against 
the  traiificript  in  the  first  inManci.%  Titibjccting 
th<^derisiutitocvcntual  reversal  within  a  limitM 
time,  on  tbe  production  of  the  book  before  him- 
self, or  the  examination  of  it  !n  uthvr  trustwor- 
thy hands  agreed  upon  by  both  parties,  or  too 
notoriotiKly  iruj^tworthy  to  be  with  any  njloar 
of  reason  objected  to  by  rithcr  ;  the  bor^k  being 
in  cither  case  found  to  be  correctly  and  com- 
[^etely  represented  by  the  iranficripts.  i 

It  would  be  an  almost  endlpsa  tfisk  to  «xlul»f 
on  thift  «>cca^ion  an  exhauiUive  view  of  all  the 
expedie.ntH,  the  meizi  Urwimj  to  which,  uikdctr 
the  possible  diversifications  of  which  the  con* 
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reoiethce  of  the  parties  in  a  case  of  tbis  sort 
be  susceptible,  recourse  might  bavo  becQ 
To  a&Hifit  coiiception,  the  above  muy  be 
'lent  for  a  i^aniple.  In  ilie  diaice  oi  crxpc- 
lieoU  bavLDg  the  legiliDialc  ends  of  justice  for 
koir  object,  common  sense  and  common  ho- 
nesty  would  not  in  practice, — when  they  act  by 
themiwlveii  they  do  not, — iind  any  iiisu[H.-rvblc 
difliculty.  It  )5  only  common  lavr,  or  iX^  faith- 
"il  *lly  in  the  war  ftc:nitisl  justice,  English 
^nitytthat,  by  a  noble  disdain  of  the  conveni- 
ence and  interest  of  all  parties,  contrives  for  its 
own  uBistfr  purpospj* — ermtriveR  by  unbending 
Je^^to  involve  ia  one  common  violation  afi 

ends  of  justice- 
Tfae  question   here  on  the  carpet  is  of  the 
number  of  those  which  respect  the  admission 
tMiyA  cjicclusion  of  e\'idence.     At  the  trial,  whe- 
^ther  it  be  in  the  nietn>[)oliH,at  X'm  Prius,  or  in 
ic  countT)'  at  the  aasizes,  it  is  alwaya  in  an 
point  of  viciv  that  they  arc  considered. 
aI)  cswes  alike,  there  m  a  something  which 
abxtruetetl  and  set  aj^ide :  -and  what  ih  that 
;lhmgT^-t]ie  inlfrevl  of  all  individuals  vim- 
^temcd,  in  the  character  of  suitors :  their  inttrc&t, 
10  req»cct  of  the  importunt  point;^  of  delay,  vcx- 
Stioat  and  expense.    In  theory,  aocordiri;:rJy,  the 
decision  may  be  wrong  <jr  ritjhl :  in  lheorj\  and 
m  thift  abstract  point  of  vtew,  it  is  actually 
.n^it,  aa  often  ns  it  pnt^   an  exclusion   upon 
endencc  of  inferior  trustwortluness,  where  supe* 
rior  might  have  been  had  firom  the  same  source. 
In  theory,  therefore,  it  is  sometimes   ^though, 
on  the  wliole  gmund  of  exclusion  taken  toge- 
ther, perika|w  ikol  once  ii^   fifly  times)   ri^ht: 


33 


KCTHACnON. 


[Bm-i  IIL 


but  in  practice^ — if  in  delay,  vexation,  and  ex^ 
peiiM-,  M  hciitvniA,  »ll  manufactured  for  the 
flake  of  the  pnifit  to  be  extracted  out  of  the 
cxpcnfie,  there  be  nny thing  of  injustice.— it  i» 
always  richly  rruitlul  in  injustice.  Take  the 
HMizeft,  the  circuit  business,  as  the  fairvst  sam- 
ple of  ti\e  Mliiile  field  of  common  law  regular 
judicature :  embracijig  the  M'holc  tcrritoml 
expanse,  with  the  exception  of  Uie  tnctropoliB. 
The  only  article  of  evidence  produced,  ana  that 
an  article  which  (su|jposing  it  received  and 
credited;  is  dpci>ive  of  the  cause,  turns  out  to 
be  of  such  a  sort  as  to  indicate  as  obtainable 
frum  the  flame  source  another  arlicic  :  and  thai 
other,  an  article  of  such  a  complexion,  that,  ^ith 
the  help  of  a  micrometer,  if  viewed  wiUi  a  mi^- 
croficopc,  it  might  lie  seen  to  stand  in  the  scale 
of  tnisl worthiness  an  infinitesimal  part  of  a  de- 
gree above  that  one  which,  being  in  court,  tfl 
actually  offered.  What  follows!  Conmderecl  in 
the  abstract  point  of  view  above  mentioned,  there 
iMiothiiig  ti  hkt  s:in\  a^inst  the  rejecuuuoflbe 
inferior  evidence.  IJutin  a  practical  point  ofview, 
in  respect  of  every  thin?  f  ho  I  i*v%^Tlh  considering, 
in  rcspectofllie  interest,  the  fct-lirgs,  the  proper- 
cv,theweIJ-beinR,perhap«  the  bciiigfOf  the  suitors 
obAer^f  ihc  conM,H|n<.-iiCL^  At  {\w  end  uf  %\x  or 
twelve  months  t""  l^vice  as  much,  at  the  ex- 
pense of  fifty  guineas  or  a  hundred,  or  several 
hundreds,  at  an  expense  which  not  one  indivi- 
dual out  of  fifty  would  be  able  to  defray  though 
he  were  to  leave  himself  iu»  bare  as  w}a>n  ftrsl 
brought  into  tlic  world,  the  ideal  iinperfection 
may  or  may  not  receive  its  corrective ;  but  in 
tl>c  meantime  some  one  out  of  a  hundred  acci- 
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dcDts  ha?  fia]>[Xri>e<i :  tlic  better  evidence  la 
lost:  Uiu  )>;irty  itiut  TiLould  tiavc  profited  by  it 
it  dead,  heart-broken,  or  mined:  oU  life,  or  his 
[DOni-y,  or  \i\%  conra^,  urc*  extinguwhcd. 

Could  SI   rf-3i|>iir-  of  \m\f  a  tWen  lioun«  have 
bc«n  allowed,  )>erh&ps  the  thporclicaily-aopcrior 
etidciice  might  have  been  mode  fortlicomini^, 
a&d  tht:  n.<]i)i.<irc  «au»raclioa  given  to  the  ddU 
cacy  of  Ittanied  c'utivcicuce!^-     To  an  unlearned 
DiagifitralCp  to  a  ilo/ni  vf  ignomnt  ixhopktTpcrs 
Hitting  in  a  court <>f  conscience,  it  would  oa  »oon 
have  occurred  to  hang  a  man  without  a  hearing 
as  to  refuse  bim  any  such  rc&pitc.     But  neither 
six  hours,  nor  half  the  number,  can  ever  be 
allowed  to  any  <iuch  jinTjwise.     Necessity,  the 
<£\(inng  of  professional  convenience,  opposes 
an  insuperable  bar  to    all  such  weaknesses. 
Tnder  tJiC  auspices  of  the  learned  mai^istrale, 
in  who«e  eyes  the  coKmograpby  of  circuit- jiidi- 
catuie  hi  a  miracle  of  wiwlom  and  justice;  in 
vvhoM;  cumpiitklion  frmr  dayH  <iut  of  the.  ihn-e 
bondrcd  and  5ixly-five  are  in  every  place  j^uiti- 
cicut^  nnd  in  5ome  places  too  many  oy  half,  for 
IVitice;  id  mIk^sc  cMimate,  the  lime  ^vhieh  is 
■vficient  for  ihc  culleetion  of  fco?^  inniit  needx 
he  fiifBcient  for  judicature; — tinder  siidi  au> 
ipee«,  tl»*^  wheel  of  judicature  can  no  more  be 
tlDpprd  to  save  a  man  j>  tbrtune,  than  a  mill* 
wheel  to  i>ave  his  bodv,  from  being  crushed. 
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or   SUGGESTIVE   INTLauoGATlON, 
ScCTiox  I. — HciiM>ti4  aguit/jft  the  abmluU  prahi* 

Bv  a  tu^etlive  iDtcrrogation,  is  meant  an  in^ 
ternvgvtKHi  l>y  yrWich  itie  fact  1.11-  Min|>uM:id  fact 
which  the  interrogator  ex))ect»  and  wishe?)  to 
find  averted  in  aitd  by  Ihe  answer,  it*  made 
known  to  the  propo&cu  respondent.  U  not 
your  name  fio  and  &o  ?  Y<m  live  at  such  a  place, 
do  not  you  *  You  live  as  a  servant  with  the 
derendant  T 

The  teiTO  in  from  the  Roman  ^hriol  of  law: 
but, 'nitbout  8ugge$ting  the  idea  of  Homan  or 
any  other  law. — to  the  mind  of  every  person  to 
whom  iIk  Enj^lt^b  lan^ua^c  is  familiar^  it  sug- 
f^sU  readily  eoough  ilic  iin^wrL  above  ascribed 

to  it-  .  :, 

T^emiinx  )a  the  word  employed  injitf-ad  of^it 
by  English  lawyers.  To  a  non-lawyer,  the 
imjKjrt  meant  to  be  eonveyed  is  not  suggested 
so  readily  aiid  distinctly  (if  at  all)  by  this 
word,  a^  by  the  word  suf^ettive.  It  affordi* 
howcvtT,  the  ronvenie-oer  of  being  applied 
in    cases   in    which    the   w^rd    siiggcstire    is 
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iH>t  ap|>licab)c.  Vou  rmifit  not  lead  yonr  owii 
witness.  savE  one  ru)e  one  hears  amon^  Knglisli 
lawyers.  Vou  may  lead  your  adversary's  wit- 
•wnet^t  Hays  another  nile  one  hears  in  the  same 
schml. 

Concerning  llic  propriety  of  Ihcftc  rules,  and 
of  the  distlDCticn  on  which  they  turn,  inquiry 
will  presently  be  made. 

TmX  Oie  response  ought  in  every  instance  to  . 
1>e  tite  expre^iston  nf  the  acliml  I'l^nrillerlinti  of 
the  proposted  re8i>ondent,  and  not  the  nllegation 
'of  MoUier  perwn,  adopted  by  the  reApondcnt, 
ind  falwly  delivered  as  his  OTvn,  is  >uffici(*ntly 
miaiftftt.  Thai  whatsoever  meAsures  rnuy  be 
>ic-cr»ftr>'  f^r  Uie  pre^'ention  of  thi»  effect  Kboiild' 
ttantfy  he  taken,  is  in  like  manner  manifest, 
^^t  they  belong  not  to  this  b«id.* 

The  purposes  for  which  an  inrerpogation  of 

'the  soiTgestive  kind  may  be  not  only  not  pre- 

I,  but  conducive,  to  the  endii  of  justice, 

^m  mlucible  to  two  heads,    iiz.   dispntch, 

^  Uftiatance.  In  the  first  case,  the  mtermga* 
lion  is  sug^slive  in  form  only ;  in  the  other,  in 
iubstAnccancI  effect. 

Take,  in  any  indindual  case,  anyindindual 
nitrrTOgali>on. — and  stijipiks^^iT  subservient  to  the 
parpose  of  flispntch,  and  f»f  dispatch  only,  not 
yicldini;  in  any  »^lmpc  any  asAistsTice  to  the  pro- 
posed respondent,— the  innocence  and  tho  utdity 
of  it  are  by  the  supposition  cstaMished:  the 
rnnocenc«,  by  iln  not  bcin^  subservivrnt  to  incor- 
Ttciness  or  ineomplclpness  on  (kc  part  of  the 
tmtimnriy,  nnr  tbettce  to  deception  and  tm^eci*^ 

*  TW  subfpct  ihcj  belong  to  ii  rather  prccn^r^  tli»ii 
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aion;  the  Utility,  by  its  being:  i^ubservient  lo 
diiinau-li,  ttieiicc  lipenAiiijg  in  diiuinution  of  delay 
uua  vexiitiou. 

In  this  caM>.  the  »nhftlaDc.^  of  the  mailer  of 
fact\«hic!i  the  interrogator  expects  atid  Nvishe^ 
to  ficd  asecrlcd  in  and  by  the  answer,  i«  made 
known  to  the  pix>posc*d  respondent;  3iul  there- 
fore the  inter rof^lion  \ii  jui^mntiw.  Bui  xlm  fact 
madi;  known  to  him  Tor  Uiis  pur|Ki.se  beijig  no 
other  than  what  was  known  to  him  already,  the 
fiu^cstion  13,  by  the  siip}>o?^ilion,  of  a  sort,  from 
which  no  assifitunce  to  any  plan  of  mendBcity 
can  be  derivecK 

Frovn  the  purposely  *horl  exemplificntion 
given  abov€^ — a  apccimcii  by  which,  as  yet,  little 
dispatch  ia  eaincd^  little  circumlocution  saved 
— a  conception  may,  without  m^ch  ditBctitty, 
be  formed,  of  much  greater  ^avhij^s, 

Vou  ihf  iti  Htich  a  fJmr?  no  saving  asy^t: 
Whrre  do  jfou  ihsf'f  would  he  sliJI  Khurier  IW 
live  tf^  hcrvant  nith  the  dtjcndard^.  M>me  f^aving: 
already.  Under  a  ri^rous  prolnhition  of  sug- 
fre^tion,  the  inierrogation  mifi^ht  have  been 
dr^wn  inio  }iame  ^tich  form  a^  ih\%: — Have  you 
anv  acciiij^inunre  with  eilher  ai  the  |Kirties  to 
lhiscau»e?-'Vcs.— With  which  oftheni?— Th* 
dcfciidojit*-  Of  w/rat  mturt  U  r^our  a^ifu^itttituce 
uyti  htM,  ami  wkzncc  tftrrm^df — f  ik*:  uuSh  kim  as 

In  the  way  of  Mipposition— and  cww  in  prac-* 
tice,  where,  oii  the  part  of  the  party  really  con- 
cerned in  inlercsl,  the  requiMtc  decree  of  confi- 
dence is  not  wanting.^the  use  of  siig^tion  to 
the  purpose  of  dispatch  will  assume  a  ^ater 
latitude  ;  if  the  pmposed  re^)K>iident  he  a  per- 
son to  whom  no  dispwiition  to  make  any  sucb 
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rf«oei>liiioiia  iiw  of  any  foct  made  known  to  him 
cxn  l>e  a*t'rilj^<l ;  «r  if  x\w  fact,  tlioii^h  as  ypl  un- 
known to  ihc  pro(>f»Ncfl  rcsjxjiidtnt,  Iw  of  audi  a 
nature  Ihat,  inough  he  were  even  diiiposed  to 
make  any  etich  improper  use  of  it>  it  would  not 
be  in  his  power. 

TIw"  uppi-nnu>ci;  of  suggefitjon  afforda  nuvi* 
rally  a  sort  nf<ii)vpirioii  ot  r/mtti  Jr'tJrx :  informa- 
tion, thcrctbre,  whicU  he  knows  hoM'  [o  olilain 
without  ibai  appearance,  a  man  will  not  nam- 
rally  choose  to  purcliafse  at  that  price  ;  to  incur 
ft  ftUBpicionof  thnt  sort,  unci  without  use,  will  bc 
a  miirk  of  iinskliriilries^v.  Hence,  in  this  way,  a 
jovng  advocate  of  little  experience,  who,  ns 
such,  stands  exposed  to  the  imput&tiou  of  im- 
pkilfulnet^,  will  not  naturally  hazard  the  takin<; 
libenieK,  stich  as  an  atlvocate  whose  eminence 
h&s  placed  him  above  the  imputation  will  take 

mtboiit  Wnipk:,* 

The  second  jjround-  for  admitting  sugg;e«t]ve 
interrogation,  is  af^ifrtanec  to  rceollecCion< 

Prom  "what  has  been  said  imdor  the  head  of 
npfwrrfwr  to  w-frt,  it  must  liavv  bcivi  abund* 
antly  manifeiit  thnt  caM?s  exist  in  which,  to  the  ' 

Krrectncsi  and  completeness  of  fcstimony,  helps 
recollection  cannot  liut  bc  ncccsMiry.f 
•  Tt**  Mvinc  (iu»  nW<  iQ  |»oirt  ft(  liroc  U  among  llie 
iBT  rjuM^  lidirh  ton<ar  il)  mKlfrin^  il  more  plp-anftiil  to 
I  Jixl|f«  to  haT«  lo  do  with  attvoc^iCfi  of  old  ettabUiWd 
■■titocc  in  prFfifriyior  to  jumori- 

f  In  the  m«  of  hiiy  iuch  Mp  to  rccolI«clbn,  it  may  f liit 
4i  Ike  «ka[*"  o(  i  wnitrn  d'yTimrnr^  nnd  ihjtt  ■tocrtfni.'nt  in 
IW  pnue^rien  of  ilip  ptCfo«+4  retpnndeni :  m  th»l  chw,  lli« 
k«b  b  afibrdrrft  b^  n^CTirrr^cf  to  ftolei. 

jtot  >  JAM  tbiiL  inajr  »1»  i^\iM.  i*,  ilisi  it  »li«U  be  in  tha 
pi*'i»ioii,  nrft  oT  tho  pmpatcd  mimTtdanl^  bat  of  ihr»  inter- 
rcfiler,     Hrr*  tlwii,  if  oot  in  tbc  |i«nvulju  Cihap  of  cug- 
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In  the  ordinary  intercourse  of  Die, — in  Cftsas 
^hc-ru  the  interest,  the  manifest  and  recogtti2«d 
interest,  of  ait  the  partieii,  requires  that  tlie 
truth,  the  whole  truth,  aiul  nothing  but  the 
truth,  he  brought  to  light, — where  from  fiilse- 
hood  ;^su|>[)osin^  it  to  come  out  inntead  of  truth) 
every  interest  M'ould  be  prejudiced,  none  pro- 
mot^'d  ;-^[iooiLt^*biit  inu«L  havefrt-quently  expe- 
rieticetl  liow  uM:fnl  ami  ntxevciry  »ugge*tiuii» 
Irom  without  are  to  the  correctness  as  well  aa 
compklencFS  of  the  slatcmenl  which  require*  to 
be  deUvere<). 

By  8uch  suggeirtioti,  a  result  which  it  i«  Inie 
tnny  hamien  i»,  th»t  (honrst  rccrolh'ctk>a  not 
being  the  object)  a&sist^Lncc  may  be  ^vcn  tu 
mcnuncioiis  invention,  und  the  production  of  dc-, 
cepiion  inav  tw  the  coneequence.  Bui  from 
this  poffsib^ity,  DO  ju3t  cunchision  a^^in>»t  the 
proprii-tv  i)f  admitting  tlie  suggestion  oiq  be 
deduced. 

In  favour  of  the  admi^ton,  provided  certain 
conditions  be  observed.  »e\CT*l  considerations 
appear  to  plead. 

1 ,  If  the  brinffitt^  to  view  the  fact  ur  circuin- 
iceinqucKlioii  In*  ui-c;*-?*i*ar}'  Intlir  ^ivirjjjt-flV'c.t 

the  right  of  tbe  cause,  on  which  side  suever 
it  lie — in  other  words,  to  the  prevention  of  tnis- 

cr*tjvc  iMernif  Plio«.  at  >n]r  n/ie  tu^^^tioti,  U  juMiAftltW, 
ijMktffon  IjUJ  ^p/r— th« <icfiiipiu«  ^~il  ftr<*  ikwjj;  ftcrounl 
(•■ppOie)of  TtccipU  idil  p*«BachT»  :  -4/0  y«u  innK  nnyihw^ 
vftmt  tomttth:'  urr  uiy  umi  mhal  ttf  ihrm  tittr  * 

By  ibr  »ame  ratiirt  1)T  &hirh  rrcunrnfo  10  iioEi?i  may  b« 
»«<cMtUlcfJ,  tBfcit^ition  i^otn  vithoiit  i&ny  b«  necVMJUt«d. 

Jn  tl>«  t^tae  of  rccurrcQCc  to  note*,  viu  kkm^  i\t»  nocv%a*%y 
wi  rvlvrriii^iW  nJUntu^e  iir  tllnillumiici.'  lo  iIm*  iliuirliim  nf 
lb«ju(4^9:  io  ihb  CA*«  (■»«[!]  b4  torn  prv*vm1)J  ili«  taut 
hcecBWi*  |'itw:ril>c«  tb«  mbic  iUUnsvmtnU 
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fiectsHin;  at  the  sainti  time  that,  without  the 
iiiftince  in  qnestiop,  rccoHectioij  of  (he  fm'i  or 
cheiunftatKre  caonot  tak<!  place  ;-'*^Ac1urJe  ili«^ 
ffii^cstion,  mUdGcision  is  the  certain  conse- 
qiieocc. 

On  the  oth(?T  hmid,  admit  the  suggestion,  and, 
^'though  it  shonVd  happen  thai,  of  the  reipieftt 
made  for  the  admission  of  it,  a  plan  of  moHla* 
C10USI  invention  was  ihe  tinal  cau^e. — !*till  decep- 
tion uid  misdecii^ioo  are  far,  very  far,  from  being: 
ihe  MOxtMry  result, 

2.  The  probability  of  the  ikihire  of  tma  ©«- 
dence  lhrDUE:h  want  of  rerollectton,  b  greater 
tbaa  Ibe  probabiJity  of  mendacions  evidence  m 
oonteqtience  of  assistance  aflbrded  by  8u$:g€s- 
ti«-e  queRtions. 

On  the  one  hand,  honeat  failure  of  recollec- 
tion (a  weakness  tliat  requires  assistance  from 
another  quarter,  to  enable  a  man  to  declare  and 
make  known  the  fact  ^  it  really  bappened.)  is 
an  inektent  extremely  common,  and  therefore 
pivportionably  proWble.  ll  is  whut  muy  happen 
to  evtry  man;  ami  ih  lianp^rning  to  cvcrj'  man 
cootmaally,  m  every  man  s  experience. 

Failure  of  recollection  is  most  apt  to  happen 
in  the  case  of  a  timid  witness,  who  'vs  leesi 
Ekdy  to  be  a  mendacious^  and  in  particular  a 
ncceaafully  mendacious,  witness.  By  the  periU 
ouMieM  MW  novelty  of  hi«  situation,  it  frexjuently 
happens  that  the  exerci&e  of  a  man's  mental 
bcultic^,  and  ia  particularhismemoryi  in  greatly 
dMurbed  and  weakened.  From  the  fact^  that 
constitute  the  w»bje<:t-ma(terof  his  deposition,^ 
from  the  traccK  left  hy  the  jmst  (KTccptiona  in 
f)ite»t3fjii  IP  his  memory, — his  attention  i<«  irresia* 
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liHy  called  off  to  the  varicly  of  sensible  objects 
wilh  wlurli  tie  is  eiicompa&Heil,  and  \vli>(:h  aiij 
CO  niuny  MHircca  of  terror  to  bts  mind. 

So  far  a8  the  cfi'ect  of  the  suggestion  (whether 
exhibited  in  the  form  of  a  question  or  in  any 
otbor)  in  merely  to  biing  back  to  tlie  recolleciion 
of  tht-  vrituepcs  a  mie  niattei  of  fact,  wbicU  vnj^ 
really  there  before  \  the  effect  of  it  is  not  pteju- 
dictal  to  Uuth  and  Justice,  but  «tlvantaj^ua, 
and  fitqijcutly  alto^ther  nccc&^aiy. 

The  case,  tlierefore,  in  which  ihe  efiect  of  «ik1i 
suggcwtiuii  w  benefiml  to  lUe  inteTe!«t>i  of  Irulli 
andjuKtice,  is  in  expeiience  frequent,  and  ia 
prospect  prubablc- 

On  the  other  hand,  the  case  in  which  tho 
effect  of  it  IK  prejudicial  to  the  inteie^ts  of  truth 
and  jiislice,  vi?,.  Uy  protnotiMg  ineiHhieily — 
mendadty  ^ucce^sfuL  liuit  i.H,  productive  of  de- 
ception on  tbcpartof  the  judge, — presents  itself 
(at  Ica6t  in  the  statr  of  things  mest  frequently 
exemplified  in  Kn^^li^h  practice,  in  which  the 
interrogatii>n  ih  pertoruicd  in  an  open  jucucator)\ 
on  a  day  foreknown  to  iH>th  parties,  ami  by  {iro* 
fevsional  advccatca  on  both  sides)  as  Likely  to 
be  extremely  rare. 

1.  The  miscbievousness  of  sugc;ested  infor- 
mation is  confined  to  those  cases  m  whi4'h  tho 
profkosed  resjioEident  is  ]kre*dis|K>fteJ  ut  muke 
use  of  it  to  a  mendacious  |mr|>ose. 

2.  Snppoain^  the  existence  of  a  dis|>o^ition  lo 
mendacity  to  be  pioductive  of  any  such  |>crni- 
ciova  effect,  the  fact  thus  conveyed  to  tlui  know- 
ledt^  of  the  ]mj|>o^ed  resfH>ndent,  nui«t  be  a 
fact,  the  kiiowlKl^r  u(  which  couhl  not  have 
been  coiivryed  to  him  at  any  earlier  period  than 


Cteu.  lit]  tUO0B9Tt%fi  IKTtJtUOU.^tlCN. 

Ihe  commencement  oT  this  hi^  cxaJBination. 
For,  mt  any  antecixlonl  point  of  lime,  the  luii- 
matiou  of  it  mi^i  have  betii  cr>uvoye<l  to  him 
without  exciting  any  stispicion:  ivhercit^.  con- 
neyvA  in  tlie  v/ny  m  rjiit^KtlDii,  tt  cumiot  but  bv 
pmacUre  of  a  decree  oi  suspicion  such  as 
Iearc0  littJc  danger  of  its  being  productive  of 
ibo  effect  aimed  At  by  it. 

3*  In  the  ilmpa  of  nates  or  memoniiida 
ftu]][Riftt*()  Ui  hatvv  been  taken  by  ihr  pr)|ic»<tl 
respondent  for  his  own  uise,  the  inlomtiiliou 
might,  Ql  itny  antecedent  point  of  time,  have 
ftinushecl  to  hiiu, — ai>d  that  in  the  iicrma- 
111  form  of  u  written  doeument,  much  more 
surely  KtibtteoHfnt  to  the  pnipo^ed  sinii^ter  pur- 
than  any  such  verbaf  infurmation  as  is 
.,  can  bo. 
r.  Even  within  tlii^  narrow  space  of  time,  it 
cannot  be  conveyed  to  Uie  proposed  reapoiwient 
iwcver  prone  to  mcndacily}.  othenvise  than 
in  the  caffc  of  a  correspondcrnt  diii;)OHition  to  the 
»tTca|)oodent  species  of  subornation,  on  the  p«rt 
^iif  ibe  interro^tin^  advocate. 

3.  In  the  station  of  advocate,  mi»ibehavtour  in 
thiM  jdiape  is  not  at  all  conformabli;  to  the  na- 
tufal  ^tate  of  thinga:  tJie  profit  would  l)er  !m- 
urtibablCt  and  would  accrue  to  the  party:  the. 
inu,  in  tlK  shape  of  loss  of  reputation,  woutd 
be  probable,  and  wwild  fall  on  the  supposiid 
dchnc)iienT,  the  advocate,  himself. 

6.  SupfMihc  Ihe  two  requisitex  to  tlie  speciea 
of  improbity  in  queation  conjoined ;  vis.  on  tlte 
part  of  a  pro|x>scd  rLr^pondent,  a  t]  )^po!<itio[l  to 
ap[riy  the  information  in  the  purpusFi*  of  a  uivn- 
daciiiu«  Hiatement,  and  on  tlie  part  of  the  advo- 
cate, a  ct>rrcK[K>n<Ient  djs|M)sition  to  fumi^h  it: 
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and  H«ppo»c  ihc  mendacious  stalcment  delivered 
accordmgiy  :  still  no  harm  lakes  place.  uuIcm* 
meodacious  as  the  statoment  is,  il  obtains  cro- 
dcnf^p,  and  decvplion  and  mis<U-ci»ivii  lire  the 
coiJ!w<juctices. 

But  the  probability  of  any  such  deception  on 
the  part  ol  the  judge,  in  consequence  of  the 
mendacity  of  the  witness,  and  lUencc  of  meu* 
dacity  itself  from  this  source,  is,  ugain,  much 
reduced  by  the  remedial  virtue  of  wW  voce  in- 
terrogation cr  adva'M. 

Where  the  answer  to  the  auggcalivc  question 
would  be  deeisirc,  and  the  truth  of  it  not  liable 
to  undergo  ulterior  scrutiny  from  a  quarter  in* 
terested  in  the  detection  of  the  falsity  of  il  (if 
falftc^ ;  here,  indeed,  the  prospect  of  siicceiu^  in 
a  confederacy*  of  thia  kind  would  be  highly 
favourable,  and  the  probability  of  the  attempt 
proportjonable. 

Such,  auxH>rdin^ly,  woukl  be  the  CH»e,  in  the 
tnatance  of  the  sort  of  exHrnlnatifin  carried  on 
in  the  Roman  mode  of  procedure  in  causes  in 
general,  and  in  English  procedure  in  the  courlA 
of  equity.  An  advocate  of  the  pwly  frames 
the  question  inwritini^;  the  officer  stumliii^  Jn 
the  place  of  the  jvtdm  propounds  thoiie  quei* 
lions  to  the  witness  rtttl  voce;  the  witness  gives 
his  answer  accordingly  ;  no  adrocate  preaent  on 
the  side  opposite  to  that  in  iavour  of  which  the 
witnees  (in  the  ca^e  of  a  mendacious  witness) 
violatea  Ine  nhiintion  of  veracity;  no  advocate 
to  ground  a  fresh  Ktring  of  que^ions  ngx>n  the 
mendacious  answer,  for  the  purpose  of  Imi^ing 
the  felsit}'  of  it  to  view. 

But.  under  the  totciary  influence  of  cross- 
CMminaiJon^  the  chance  of  soccet^s  to  a  con- 
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fipiracy  of  tlyift  kiml  ijiniuU  Intt  be  reiidered 
bigUy  precarious.  'i1)<^  assistance  vrUch  it  is 
to  the  power  of  the  JsiJiii>a^  confederate,  in 
iheKtaUonor^-xnmirK-r,  logivc  to  tlic  vxamtnee, 
is  but  moaicnUr^'.  Wluithe  (Iocs,  is.  Lu  suggesl 
tin;  Hupposed  matter  of  fact,  tlw  cxistenee  of 
which  IS  to  be  afiaertcd  by  the  response.  Bwt, 
the  BOggeatiou  once  g:ivca3,  the  power  oi  Hupport 
it  gooe.  The  next  momeDt,  die  mendaciotit 
witnosa  fees  lumfrelf  delivered  into  the  linn^ls  of 
ike  adversary;  from  wliosr  mt^rcik-^s  Ieub  will 
iaaue  an  unknown  firing  of  qucAtionfl,  all  ron- 
spiring  to  hnng  lo  light  the  truth  he  has  endea- 
voured todi&guise  ;  to  expose  to  view  the  false* 
twod  be  ha«  had  the  imprudence  to  advance. 

7.  Aa  in  casie  of  false  respon&ion, — where  an 
attempt  ha.s  he«?u  made  that  fails  of  pTiKluein^ 
ileccfitioii,  the  uatnrat  eflcct  is  to  put  the  judge 
upon  hift  ^lard :  the  natursil  tendency  is  thua 
to  prevent  deception,  and  to  g:ive  birth  to  a  de- 
ciaioa  ill  fuvourof  the  other  side. 
^^Of  a  quei>tioc  of  ihU  nature,  the  distinctive 
nu:ler  is  too  manifest  to  lie  in  any  danger  of 
|nn^  the  obscivalion  of  the  advocate  on  the 
r  side,  or  even  of  the  judge.  The  dcRTcc  of 
suspicion  and  discredit  which  it  will  thiow  oo 
that  side  of  the  eaune  in  favour  of  which  the  at* 
tempt  ia  made,  may  hv  "^t  down  a&  fconipara- 
trvcly  npeaking]  a  coi^fttant  attd  certain  enect; 
wlnle  the  undue  hcneht  denvabie  from  it,  iabut 
lU  ftccktental  and  pRcuriou^ooe. 

ia  a  dubiom>  case,  or  in  a  case  in  which  euc- 
vom  (bod  or  good]  admits  of  dcgfees.  undue 
pmudice  to  the  -nide  on  which  it  is  employed,  i% 
prrluipf  upon  the  whole  a  more  pmbable  remit 
iluu  uiiduc  advantage.    If,  by  the  advocate  on 
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one  Bide f  any  such  nllcmpt  be  mfuli-wiih  hi» 
eyes  o|)en  lo  the  tendency  and  consequent  ini- 
propriely  of  it.  it  must  be  in  coufidcnce  of  ttft 
meeting  with  no  commun  depreo  of  moftpftcity 
on  the  part  of  the  advocate  en  tlic  oihcr  side,  w 
well  ad  no  common  degree  of  incaiwjity,  of 
i"areleMinp*fi,  nr  worwr,  on  thr  porl  of  the  judgft- 

Where  ilia  the  kiK>wn  destiny  of  the  evidence 
to  be  minnt^  down  and  published,  the  probebi- 
lily  of  any  transcfTessionof  this  sort  «ccm»  vory 
small  indeed:  nor,  it  ifi  sup^jo**rd,  woiild  the 
exeniphlication<i  of  it  (if  any)  be  found  othcnvisc 
than  very  nnfrequcnt  in  the  printed  trials,  at 
least  of  modem  times. 

The  ditlicuky  of  dra\vin);f  any  clear  line  nf 
demarcation,  between  the  cases  lo  whicli  the 
pi-ohibitl<iii  nf  "iiieli  sn^^eslioiis  <ihalL  and  thoite 
to  which  It  ^hall  not,  be  nndemlood  to  extend, 
conHtitutcs  another  oi^jeciioii  to  the  iiliiity  of 
the  prohibition.  Look  at  the  hi^torie^  of  n\e^ 
proceixlinflffi  ;  documents  which  Enp^liftb  jndica- 
ture  fun>))i)ii*s  in  kiicIi  iiiHtnR'tive  »bimdanct': 
iastances  in  which  the  questions,  pnt  by  an  ad- 
vocate to  the  witness  called  in  on  bis  own  side, 
wear  this  supsjcsiivc  form,  present  tbcm,«clvcs, 
and  present  tlicmfielvee  unaccompanied  with  any 
ob|ection  on  tbe  other  side,  at  every  jraffe. 

In  ffirf,  when  \s  it  that  any  objection  to  tbe 
lue  of  them  appeam  to  he  made?  On  thow 
occaaions  on  which  the  lue  of  tbem  prescnta  to 
view  any  juolKible  prejudice  to  the  other  side. 
These  are  bat  few:  and  of  iliese  few,  the  cases 
in  which  the  real  canine  of  the  objection  i*  not 
tiie  adver«cne«s,  but  the  sen-ircabtcni^s,  of  the 
■Ug^stion  to  the  extraction  of  truth,  would  (I . 
am  tticlined  to  think)  be  found  to  compose  the 
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tnufar  iMirt.  Tlii:  witnot^  (au  konvst  wilDe<(fi] 
is  bewildered  :  u  Hiot  to  rcfreaK  his  recolle<:Uon 
would  set  liim  io  Uic  h^hi  path :  it  in  for  tluii 
rcaaon  ihal  Xhc  parly  wtio  Kus  truth  on  his  ndc/ 
ifodBa^-guTS  to  supply  him  with  that  aa^iaatice : 
it  tM  for  tills  h^tKic  rrasoii  that  the  pai'ty  who 
tia^  tiutli  ddvcr»c  to  him,  U  upon  the  watch  lu 
deprive  hiia  oi  tJiat  assE^tancc. 

Tlte  iiDpoesibility  of  markit^  out  beforehand 
the  ca^es  to  vvhich  the  libcitv  of  suggeaiive  in- 
terrogatiun  tthall  cxleud,  will  appear  witfici- 
ently  mnnife^Ht  to  any  one  who  considerii  the 
tcDor  of  the  Ino  rules  of  English  law,  men- 
tioned above  ;  luks  which,  taken  together,  arc 
by  much  loo  absurd  to  experience  (even  under 
the  techaical  KystcDi)  ^^  undeviatii^  obedience; 
luW  which  Jike  nio.st,  if  not  all,  other  rulevtuf 
that  HyulL-m)  exi>enencc  double  honour,  wime* 
tcs  m  the  brcaclt,  and  sometimes  in  the  ob- 

\oi  lead  your  own  witness? — "^Vby  not? 
Because  your  own  wiliK^w  ix  partial  tu  your 
wAc ;  and  to  such  a  degree  partuil  u^  lo  l>c 
rvady  on  all  occtutionr^  to  adopt,  and  deliver  as 
hii  own  testimony, — to  adopt,  koowin^it  to  be 
a  tie,  — any  lie  that,  Iroro  your  brief  or  otheru^ise* 
yoQ  may  be  disposed  to  put  info  his  mouth. 
Thiu  inetuiurcd,  thus  rationfllj  are  the  prnfevsors 
of  tbu  pretended  science,  in  the  oooclusionK 
they  dmw  in  the  way  of  circumHtantia)  evi* 
dncc*  Principal  fact,  partiality,  even  to  the 
lewtii  of  |kerjnry»  on  the  part  of  the  witne«i« 
caded  on  any  jiidc,— partiiuity  on  the  part  of 
ctery  ivitne^s  in  favour  of  any  ^nitur  by  whfjm 
he  is  called  upon  to  de)>uM:>  KvUkntiary  fact 
proving  the  parttaUty,  the  ncvA  I  conceive  my* 
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d«nce  :  ibo  accident  of  hi«  havinfi;  b«en  prmnt 
at  ft  tmiMctkm,  on  the  proof  of  which  my 
cfaaucc  (or  juAtici*  ha[>prn]<f  lo  dc)>crKl. 

What  if  hr  happens  to  have  bttn  cftllcd  on 
both  smIm? — a  case  every  now  and  then  ex- 
emplified in  practice.  AceordinR  lo  this  argu- 
ment, he  must  in  that  ease  be  partial  on  both 
sides:  determined^  in  cafse  anv  niicb  question 
should  be  put  to  him,  to  perjure  himAcIf;  and 
so  f^nrc  of  succeeding  in  biA  perjury,  and  of 
maVin^  eadi  ude  gain  the  cause,  that  he  must 
Dot  be  heard  on  either  side. 

Lead  my  adferirarv's  witneiLs?  Why  n»ay  I 
on  all  occasion*  lead  my  adversary  s  witnc^wi, 
oo  ao  occasion  lead  my  own  ?  Because,  your 
advereary's  wimes.'?  (the  witness  on  who«e  testi- 
mony your  adversary's  claim  happens  to  stand) 
beJiig  on  ihat  account  ^ure  to  be  partial  lo  vour 
adversary,  and  ai^inst  you,  you  may  offer  lo 
put  into  his  month  a?«  many  tintnith«  as  y<m 
please,  he  will  not  open  it  to  one  of  tbcm> 
'  Not  lo  speak  of  any  such  outrageous  force 
as  to  plunge  a  man  into  the  acceptance  of  an 
invitation  to  commit  |jeTJurj% — in  what  propor- 
tion of  the  whole  number  orratiseft,  may  a  ntaift 
more  or  le^w  ittronp  in  favour  of  the  inviting 
party,  (the  testimony  not  having  been  ctdleA 
for  on  both  sides),  "be  expected?  There  are 
iliree  case*;  partiality  for  the  invokerV  aide, 
partiality  fiir  the  adve-n«<r%'»s  Mf.  p^trtialiry 
for  neither  nide.  Antecedently  to  particular 
reason?  pleadinj?  in  favour  of  the  scrcrcd  cases, 
the  a*nr^?at<-*  listof  wilnesfiCfl  should  be  equally 
divided  between  tlie  three.  That  the  lint  of 
cabcjfi  in  which  the  partiality  is  on  tlie  invoker  a 
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«de*  will  naturally  be  the  most  Qumerouf^  ifi 
iodceii  evident  ejtiHigli  at  Uie  first  tflance  :  thdt 
it  can  never  be  ho  numemiiB  an  to  swallow 
up  both  the  others*  tni^ht,  one  ^hoiiM  have 
thou^t.  have  been  at  Icofii  equally  evident* 

Observe  that*  gliouid  it  so  bap^n  thai  my 
advenjarj'':*  wilEies*.  tht  wiUr'ss  technically  so 
deiKKninutecl,  the  wiUiess  whose  tcslinioiiy  my 
advcrftftry  is  so  unfortunate  as  to  be  obliged  U> 
call  for  or  lose  his  chance  of  justice — that  this 
witoetM  of  my  advcrt>ai^-'i>  iu  name,  should,  in 
affifictioQ,  be  my  witncwt ;— in  this  case,  iu  tJie 
regular  conrKc  of  things,  the  check  oppcM^d  to 
mendacity  by  ioterro^tion  cj-  aJt^iAo  has  no 
application.  For  it  bcine  on  behalf  of  my  adr 
versary  that  this  witne^  has  been  examined  in 
ehiefl  the  examination  to  u^bich  lie  i£  subjected 
UQ  my  behalf  in  the  cma!i<-examination :  llie 
Kuppcdied  adverse  examination,  which>  being 
itself  the  check  upon  the  exanuiiatioD  in  chief, 
te  the  Ta»t  of  the  two  part^  vf  which  the  whole 
examination  i«  comprised  :  tJic  la^^t  of  all,  and 
vliich,  being  itself  but  a  chtek,  has  no  other  to 
be  a  check  upon  it. 

In  this  case.  thcTcfore,  the  security  of  the 
oune  agaitist  merxlacity  by  the  a^istanec  of 
sqggeAtive  que5:ionR,  re^ts  on  the  h<mG\ir  and 
rtnrd  ta  character  on  the  pan  of  the  advocate 
in  of  the  juilge,  not  on  the  proventive  power 
of  the  probibitive  nii<'.t 

«  9m  Book  II.   StroNinic^.     Ctiap.  ^.  ItHrrrp^iion, 

t  or  the  ivn  fC^rmpoiHlr)!:  rdc*.  thiia  C4)1)aIIv  pfr'AkTil 
wiA  ilrtOfvlicil  BlnuriJifY.  th*  n*p  msdf  in  prari<»  mtty  hr 
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But,  forasmifch  as  it  rests  on  thb  "basiE  M- 
tirely  in  this  case,  and  tc  a  ci^rtaiti  cIp^'4.-  iq  all 
caAes,  why  jihoitid  it  not  re^t  cntirrlv  on  this 

AVIion,  \i%  thf  p«r*oti  of  hJH  adt^rfm'i  ivitneM,  an 
i^MUK  fnd»  Kiin»rif  in  poitAotioii  of  &  deponent  tfhc»c 
■HHHim  art-  (u.  ftoiu  till  relation  to  tlic  pQiilt^t  or  ibc 
rauiiv.  "hry  frrquenfly  mil  br)  riimiftsidv  mul  sirouglY 
on  bic  (Iho  Adrorit«'ii>  »rdv:  v1i:tine  Kviil  nilurutl^  Mid' 
kiRiotI  itminctirelr  fvvlnnn  hin  fV^m  phirf;  ihr*  vit- 
TicM  Hidi  BUf:ceilirc  ifutMious.  Qf  llio  two  ftiU* — ihc 
firioAi^i/MH  ahALirrl  in  imc-ir^  iUf*  jirrmhtian  fthtunl  b)  il« 
inCDniifili^nc^  and  undUcrirainatinff  ffrncmlity, — the  ptr^ 
tnUiiM  oou  fit  tcvtni  probable^  la  vr^circc  ever  in  pTatli«« 
pToduclirp  of  any  delrimrnt  to  ibt  iutcmU  of  tnilh  wiU 
jiiHhr^.  Tl  JH  M  f^H^mikilv  ubiuui*  ihjir.  in  a  cam*  wliifre 
tlie  appli^aiioii  of  it  vould  he  [irodnoii^^'  of  thn  mi«cbiof 
Wktii  which  it  \t  prcr^nnnt,  no  cnnn  hat  the  cdroufr^  to  put 
it  in  practicr, 

T\\e  cnnci^otiAinf^  >nd  oppoMi^  rah  will,  finiunillj 
npf^kin^,  b«  l^r  Trorn  hcintr  alike  innocent  in  practice, 
til  tbiB  ca4c,  no  Bbamc  bcinR:  oituchcd  to  the  cnforc«incnt  of 
tlie  Eulr,  tbr  rpforcenjtnt  of  it  ntll  cxpcrii'iicc  litUc  didjcultjr. 
liutUTinft  ill  vrliLch,  hy  (htr  fnHo^ocd  of  tHi»  rule,  Irttimony 
may  be  tntt  to  be  rendered  incomplete,  bnd  decivion  lliM 
plftcfid  on  tbc  wfoni;  tide,  will  ittdecd  W  not  uii£r«q*M^tlj 
prrviiliii^  tlitinw! tr«<  DuE  u  tjiwlsi'lt*  of  ibiH  wrt  i»  Um 
frvifiicnl  CO  mako  any  len^ation.  or  (if  it  wor*  to  niako  tft^) 
too  fnroumblo  lo  li\c  f^ctir^rjl  i^icctcttC  nod  pmfvniirl]^  nf  Inn 
meo  of  Intr,  to  nuke  nn^  athcf  thnn  nu  iLc^necAblf  ^>no.  It  M 
nil  nnick  bclonf^iTit;  1?^  lEii-  liscofrxrbitiiMiary  nilu:  n  tet 
of  ru)n  of  vhicEi  alnnoBi  rlip  wholtf  of  tbcjuiitprudpaUal  bw 
cf  cvid«iic«  in  componod  :  rules  which  a™  at  onec  (bo  «»- 
%VBtt9  of  hi*  pow^r.  nud  the  fotibdacion  ofhii  cluim  lo  the  rv- 
pnlftlioTi  of  (ii|)rrbr  vtii'tom.  and  rnrondiie  m^ienre:  ni|«m 
vhicb.  being  vonhipprd  On*  momvnt,  trninrled  upon  tht 
n««l — ftdhcred  to  in  fjtvcKir  of  A,  broken  in  tn^our  of  B, — 
llirow  open  die  »hop  ^^C  jutliL-c  onU  jijtjntice,  Ic^viiii^  no 
/ig;ht  3CL'uri\  nor  ^nr  imcinity  viihouT  hopn, 

[Mr  fhillippt'*  U«  or  Endrncc,  I  '26S,  »y*,  "  Ifo  vil- 
nc»4  tlionlii  appear  lo  be  io  the  intercii  c^  tbo  oppO«iie 
pnrlif.  or  unwilliui;  to  ejv«  cijdeurv,  tbt  oouri  wili  in  tl%  db- 
ctrUnn  ello*  lh<  eiaminniion-in-chief  lo  B^nuap  M»uthinf( 
v(  tho  fomi  of  ^  eioM-«xnnionikia.     U  npp«nn  tbetvfa« 
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tunc  basid  in  oil  ctincs^  that  U  to  &ay,  in  the 
•MUe  of  tlic  court  rc-flpectinji;  ihe  propriety  or 
impropriety  of  ftuffmiig  tbe  iotimatjon  in  queii- 
tioti  tu  he  couvvxcd  to  the  wiln^jis  under  ex- 
amination, rc^rd  being  bad  to  the  intcr&stA  of 
truth  and  justice.  Eveir  now  aiid  then  it  hap- 
pens, that  a  candid  witness,  conaoious  of  a 
defect  in  biii  mumor>%  speaks  out  and  says 
(supposing  it  for  instance  tlie  name  of  a  person 
or  a  place),  "1  cannot  this  moment  lecoUect 
the  natDC,  but  if  any  person  will  mention  to  mc 
that  name  amongst  others^  such  mention  ^11 
bring  it  back  to  my  memory,  and  I  shall  be 
able  to  distinguish  it  from  the  v*st.**  In  virtue 
of  the  probibitJ^-c  rule  here  contended  againAl, 
Mjch  assistance  ia,  I  believe,  generally  refused. 
What  I  ccolend  ior  is: — 

I.  In  the  first  place,  that,  when  thus  re- 
qUCtted  on  the  part  of  tlie  witness,  it  shmild 
not  he  refused,  but  rather  granted  of  eonn«e, 
referring  to  the  discretion  of  the  judge  the  power 
of  refujnng  it ; 

2.  In  the  next  place,  lhat»— when,  upon  the 
hesitalion  or  (li^claration  of  iion^-ivcol lection  on 
the  part  of  die  wi1iie»)t,  the.  ad^^trate  conceive!^ 
it  ta  he  a  case  in  wliich  he  m^y  honc.'^tly  make 
known  a  disjKi^inon  to  afford  to  the  recolleottoa 
of  the  witness  that  assistance  which  it  appears 
U>  jtlond  in  need  of,^t  should  be  allowable  and 
CQatomary  fur  him  to  submit  such  hiK  desire  to 
Oie  judge.  To  do  «o^  vim  roce,  and  therefore 
openly,  might  not  be  in  every  instance  pnLCti- 


iktt  Ikli  mig  of  judgf-fnuSn  Ui«  ha*  to  a  kt«U  degree 
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cable,  coiisistcntly  with  the  reserves  necessary 
to  prevent  the  commimicatJon  from  being  actu- 
ally made,  by  means  of  the  application  by  U'kicb 
the  liberty  of  makiitg  it  is  prayed.  Fur  m^n-* 
taintng  thift  nece!4.<wry  reserve*  one  expedient  is 
the  handing  up  to  the  judge  in  writing  (Nvhieh 
might  also  be  done  Uirough  the  Uaiuls  and  with 
the  privity  of  the  ndvoeate  on  the  other  side), 
the  !«ii^ge»lion  |iiopo«ed  lo  he  made :  the  other 
is,  to  caiisf.^  ibe  witnr-S)(  lu  wilbdr"aw  v^iile  the 
question  on  this  subject  is  under  debate. 

In  this  N^ay,  it  should  seem,  mi^ht  fro<|iiently 
be  obtained  much  light  which  (jllicrx^i^  would 
be  lost.  And  where  the  infoniiauon  thus 
aJfonlcd  ab  citrti,  hnpncnvd  t<i  hv.  at  unce  <ippo< 
site  and  true,  it  would  often  happen  that  thu 
truth  of  it.  and  the  truth  of  the  ulterior  tcsli- 
mony  drawn  forth  by  lhi&  means,  would  mani- 
feMt  it«i'tf  by  tokens  sufficient  to  put  the  matter 
out  of  dmibt.  OAen  will  it  happen  that  oite 
fact,  thus  replaced  in  a  manory  from  which  it 
had  escaped,  shall  draw  out  from  thcucc  other 
facta,  in  a  stream,  the  copiousness  and  rapidity 
of  which  Ehall  leave  no  doubt  of  its  iloxving 
from  the  right  ■tonrce :  from  memory,  the  seal 
of  injf.b  ;  nut  ffoi^i  tikventioii,  the  source  of 
falFiehood. 

No  objcetioD  (it  should  seem)  can  coneist- 
ontly  be  made  lo  the  c<»mmi:iing  it  to  the 
jnd^e*ri  discrL>lion  to  affon)  a>;M]^ujice  of  this 
Kort,  in  whatsui*rer  caKe  it  proniisirs  lu  lie  Mib- 
servient  to  the  interests  of  truth  and  ju^icc. 
On  this  occasion,  as  on  all  other*!,  the  judge 
muKt  be  supposed  lit  for  his  olbcc :  all  such 
precautionary  arrangements  must  be  euppo^ed 
to  have  been  made  a.«  a]>]>ear  necessary,  and 
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without  preponderant  inconvenience  promiiie 
to  be  roniliicive,  lu  llial  t'(rec-t.  S\ieh  is  the 
firc^umption  od  which  all  rcosonin^  must  be 
built. 


Section  W.-^C^aditums  of  alltm:ana:. 

That,  during  the  process  uf  intcrrogntion,  in- 
iition  under  tUc  notion  erf  a  help  to  recpl- 

^Cion  ought  Dol  to  be  cotnmumcubtc  by  em 
rrrogator  to  a  proposed  reKpoudi-nt,  without 
ftcmii^ion  opt'iily  appliLMl  for  and  granted  by 
the  jiulge;  end  tlmt,  in  the  event  nf  such  per- 
niis5icn,  itoufirht  to  be  communicable;  ba.^  been 
Blrcady  intimated, 

WTiat  remains,  is^  to  bring  to  view  the  casca 
in  which,  witii  propriclv>  pennissioii  to  that 
effect  may  !«.■,  on  the  nondilion  above  mentioned^ 
gnnt^l  by  the  judge. 

1,  If,  on  being  applied  for.  it  appear  to  you 
thftt  the  inf^nrtation  in  qiieiition  would  be  more 
Hkcly  to  a«»<i-<t  the  fVaming  a  mendaeioui^  stale- 
tnent  (and  that  in  Kiich  manner  a«  to  render 
it  deiection-pRKif.  and  wt  promote  deception), 
than  to  improve  the  te^ftimopy  cither  in  point  of 
corrcctncsd  or  complctcnes*. — refuse  to  permit 
ilhe  yielding  it :  in  the  opposite  caw,  allow  i(, 

A   rule  to  this  effect  would   he  extremely 

foeral.     But  it  jaeems   ftcarcely   possible    to 
rrw  (he  ymwer  tliiis  givPH,  withmit  diminifih'^ 
ioFthe  nlility  of  it. 

There  is  one  ea^  in  which  the  pcrmi»5tioii 

«Uf;ht  evidently  to  be  c:mnTed  :  where,  from  the 

multitude  and  variety  of  X\w  i-M:X%  to  be  K|x>ken 

to  by  the  profwtted  respondent,  it  cannot  rea- 

^JMntanly  ht.  expected  that  tlie  whole  mass  of 
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them  should  have    been    bomc   in  Tnemory, 
ID    filich    liort    as     thai     Jt    vball    lie    tii    liis 
|Kiwcr^  without  such  HssisUuicc,  to  deliver  hisj 
testimony  in  relation  to  it  in  a  state  of  cofTCCt^ 
ne&s  and  completeness, 

Instanees  might  be  mcmioncd  in  which  the 
necesfflty  of  refreidinient  would  K- obvious,  t'vvn 
in  the  case  of  a  witness  of  the  most  pnictWd 
memory.  An  account  (for  example)  containing 
a  hundred  itcm»  on  one  ^idc^  and  ad  many  on 
the  other:  disburt^ementA  or  receipts  alt  having 
taken  place  by  or  with  the  privity  of  the  depo* 
nent.  Some  of  iheeie,  perhapt^^  it  may  happen 
to  him  to  recollect  of  himself:  but  is  there 
one  man  out  of  a  hundred,  or  a  thousand^  thnt 
(especially  if  called  upon  on  the  sudden)  would 
be  able  to  recollect  the  whole?  At  the  same 
lime,  present  ti>  him  a  list  of  Ihem,  there  may  Iw 
none  of  lliem  lo  which  lie  may  not  bo  ablo  to 
fipcflk  with  decision  tmd  with  truth. 

Accordingly,  the  prcseolJni;  to  a  deponent  in 
this  way  a  ready-drawn  account,   U  matter  of 

S;eoeral  practice ;  yet  what  can  be  more  clearly 
^iag,  more  clearly  wiggcstive? 

lint  here,  the  lincwtwccn  the  raAes  in  which 
on  this  ground  the  permission  ought  to  be  giren* 
and  those  in  whica  it  ought  not  to  be  givea» 
cannot  (it  is  endent)  be  dmwm  by  any  general 
form  of  words.  The  necessity,  and  thence  pro- 
priety, of  the  pemiiA'uon,  will  depend  |vnrtly 
upon  the  length  of  the  account,  partly  upon  the 
simplicity  or  complexity  of  it.  partly  ujxrn  tlic 
mental  powcrsof  the  proposed  jcjtpondcnt. 

3.  Setting  aside  the  case  in  which,  without 
any  applicntion  fr<iTn  the  projwjsed  respondent 
ImtisGU,  it  may  bcprojicr  that,  in  the  shape ofa 
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wfittep  document,  a£:si£tance  to  bU  recotleclioD 
flhould  be  administered  of  course .  a  rule  thut 
upon  the  face  of  it  seems  a  reasonable  one 
k  thu: 

Vuh%%  the  proposed  respondent,  perceiving 
(a»  lie  says)  the  oted  of  iiilurmation  from  wilh- 
out,  in  regard  to  this  or  that  one  of  the  ^ntltitM 
concerning  which  ho  is  interrogated,  niakeA 
application  for  »uch  information  accordin^lr. 
(wnich  application  will  of  course  be  openly 
made) ;  let  it  not  be  fumUbed  to  bim.  If  such 
application  be  made  by  him,  it  will  then  rest 
with  the  judge  to  allow  it  ar  not,  according  as 
(rG|;ard  b^ing  had  to  rule  the  first)  to  his  dis- 
cretion shall  seem  meet, 

4.  Bui  if,  for  wiitU  of  his  being  apprised  of 
jmne  matter  of  fact  (which,  having  or  not 
hariug  been  been  matter  of  dispute,  is  sufHci'- 
enUy  established},  the  propased  rcsjiondeut  bas» 
CD  tbe  occamon  and  in  the  course  of  his  t£iti- 
inooy>  &llen  into  some  erroneous  statement,  or 
aMnjinpliou,  or  sufpo^iliouj  by  which  i'l  iiny 
particular,  without  blajne  on  his  part,  \u%  te^^ti- 
inomy  has  been  rendered  more  or  less  incom- 
plete or  incorrect;  in  such  case  it  should  be 
allowable  to  tbe  .iud^o>  whether  at  his  own 
motion,  or  (if  be  thinks  fit)  at  the  moUou  of  any 
party,  nr  the  aiivocale  of  any  party,  (the  party 
by  whom  tlie  teJ*tmiony  of  the  proposed  respon- 
dent was  called  for  not  excepted),  to  correct 
ibe  mistake:  communicating  to  tbe  proposed 
restpondeni  whatever  information  shall  be  ue* 
ces»ary  to  that  purjxise. 

5,  So,  in  case  of  iice^l  of  suggestive  infor- 
mation, manifested  by  the  proposed  witness^ 
otherwise  than  by  direct  confession  or  uninten* 
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tional  and  blameless  error  (d»  abo\'e) ;  for  in- 
Maticv,  by  dcmirlini-nt,  in  tlur.  way  of  lieAita^ 
^tion  or  otfic^rwiFiL' ;  il  may  he  allowable  to  ihfl 
judge,  of  hit)  ovm  motion,  or  ut  the  instance 
II  t^ftrly  (as  abovc%  to  tender  to  ihc  proposed 
respondent  such  assjgtauce  as  shftil  be  re- 
qiusitt^:  and  upon  hid  request  to  ndmitiistiT  iti 
accordingly. 

6.  Much  a»Mstance,  if  administered,  should' 
he  administered  in  such  manner  as  to  afford  niy] 
more  information  than  wh^it,  on  the  sujipositv 
of  veracity  on  the  part  of  the  proposed  rcapon^l 
dent,  may  be  absolutely  npc-essary;  leaving  to 
be  done  by  his  memory  whatever  can  be  done 
byit- 

Exaimple.  If  Die  nam«  of  a  person  form 
material  part  of  the  testimony  ;  and  the  witness;'^ 
hesitating  about  the  name,  declares  that  if  he 
were  to  hear  it  he  should  recognise  it;*— give- him, 
along  with  other  numes  taken  at  nuiclom,  the 
name  or  n^mes  stated  as  Imc,  by  the  siif:^e^t»oii 
of  either  or  both  the  parties;  to  the  intent  that 
the  proposed  respondent  mny  make  his  chcMC«: 
in  whicli  CTtHL*,  let  it  lie  the  cure  of  the  judge  so 
to  present  to  notice  the  whole  list  of  name?:,  that 
the  names,  so  chosen  respectively  by  the  par- 
tic^,  »hall  not  be  distinguishable  by  him  from 
the  rest.* 

7,  Excepting  cases  in  ^hich  (aa  in  that 
above  exemplified)  the  length  and  tatrit'Ticy  of 
the  string  ol  fact-^  to  be  spoken  to.  put»  xhc  n&* 
ccsfity  of  suggeMive  infonnatiou  out  of  doubt; 

•  Th*  dviic^  commrmty  known  (mom  particrtlirlj  among 
>H-finDir  men)  uEiclcf  tic  ttntnc  Of  a  ri,Kftd  rcbin.  uceiitptjflc* 
Ihe  piincipTc  ;  bow  lUtTcrcikL  ivocvcf  the  |>iirpocBr  \txt  bccn^  To 
«lkldi,  in  ibi«  intuncv,  k  lut  bcrn  inoai  npt  lo  br  a|ip]icd. 
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a  precaution  (hat  may  be  of  use  (at  least  where 
the  circuvj^xtntice^  of  thv  cii^c  artr  of  a  iialurv  lo 
iriark  out  tli<;  U:^1imony  fi:>r  sUNjiicioii)  is  tlie 
going  through  wlh  the  cxammalion  of  the  wit- 
ne&B£a  on  both  «ides,  without  the  suijgeHtivc 
information;  and  then,  and  not  till  then,  ad- 
minUtering  the  informalJoD,  if  the  dunwuid  for 
it  be  deemed  to  oontinue.* 

Uoder  the  system  of  procedure  &bovc  sup- 
posed—under a  fiystem  of  publicity  Kueh  as  the 
Englififa, — Q  relation  of  aiiuty,  operatb^  to  the 
prejudice  of  truth  and  justice,  is,  afl  between 
the  proposed  resgKmdent  and  the  interrogator^ 
the  source,  and  only  source,  of  whatever  mift- 
chicf  id  apprehended  from  the  euggestionv 

Under  a  sytitem  of  darkness,  such  as  tltat  of 
the  Rum&n  Achoul^  the  oppoaile  ittlatioii  (n  ns- 
lation  of  hostility)  constituteA  an  additional  re- 
lation from  which,  in  case  of  sug^^tion,  mis* 
chief  baa  toiid  nrji  without  reason)  been  anpro- 
besded ;  the  natin-e  of  the  ffaic  bt^n;;  penal,  the 
iuterrogtitor  the  judge,  the  iiiti.Tro^»tion  oral, 
and  iu>  other  person  present^  uxt-L-pt  a  scnE>e, 
aetiDg  in  a  state  of  depcndance  under  the 
judge. 

Accordingly,  amonf^  die  rule«  of  that  syfitera 
aie  to  be  found  rules  prohibitinff  the  use  of 
•ygg^stivB  questioiis,  and  to  that  €jid  recjuiring 
^M  Che  interrogator's  pro[)o£ition  shall  have  for 


*  IVia  ptccuitio*  i>  Ibc  eiukct  counterpart  of  thai  whicb 
wSl  bm  wimI  to  be  iLi^^gaicd  in  ChapUr  II.  uadcr  the 
Ihead  of  timr  for  rtcotlfiliftK.  EiaiuLfiuLoii  fu  ihe  tint  in- 
mnrf  ttud  vow,  to  pr«cJiid«  i\ve  upportuniiy  of  mmtdaoioat 
nTOPtioa :  then  (it  my  3p«ci!il  demvid  k-t  rreollcccion-ttine 
\m  prrttaifA  \jy  tin:  lutuitf  uf  Xhc  ca»c)  iiituri«gv£iOu  cc 
^f^pii>,  u  b«  aD0VMt4  in  the  sstmo  vmdc^ 
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il4  fu1]ject  tlie  name  of  a  xpecics^  and  not  of  an 
ittdmduai.  "  Did  you  see  a  person,  anypcrBoa, 
there  at  Ihat  timer  A  pcr^em^not  Tttm  or 
Titia:  ro,  nor  so  much  as  a  snan  or  a  uvrnarif 
if  aiiyllnng  luru  u|>oii  the  sex. 

]  11  the  cfifi^  wlfu'h  guve  occasiDn  to  thosfi  nileA, 
the  nusckicf  wa»  but  too  real.  But  the  cauac 
of  it  was  not  tlic  sug^csliveness  of  the  interro- 
gation, but  the  (larkn(-H»  in  which  the  pow^r 
exercised  by  it  wiis  Involved;  involved,  and 
screened  from  the  controulLug  and  salutary  in- 
fluence of  the  public  eye. 

In  the  security  aflurdod  by  such  darkness  to 
judicial  roiHcouduct,  to  the  prejudice  of  eitJier 
tiide  at  pleasure;  it  ii>  no  more  than  should 
be  expected,  that,  in  this  or  that  instance,  ihi^ 
jud^  will  be  di3po6cd  to  bestow  impunity 
on  a  delinquent, — m  this  or  that  other  ineitance, 
to  let  fall  on  the  bead  of  innocence  the  puoich- 
ment  due  to  j^ilL 

In  the  latttT  ca»t%  different  expedients  will, 
according  to  the  circunistancca  of  the  caae, 
offer  themselves  to  his  choice,  fiy  dint  of 
terror  he  may  so  confound  the  inti'lluetual 
fOGultiefi  of  the  defendant  a*  to  extmcl  from 
turn  a  sort  of  assent  to  any  or  every  quifstion 
tliat  appcam  to  call  for  it :  by  a  sort  of  eora- 
pact  (more  or  less  explicit),  he  may  enga^  the 
defendant  to  confcna  a  less  severely  punishable 
offL'oco  of  which  he  ia  innocent,  in  hopes  of 
saving  himself  from  the  punishment  attached  to 
a  more  severely  punishable  oifence,  of  whicli  he 
is  abto  innocent :  or.  to  ftavc  ail  this  tmabje,  he 
may  at  once  extract  from  hi^  terror,  or  h\^  igno- 
rance, a  signature,  by  which  he  is  made  to  re- 
cognize, as  a  true  expression  of  his  mind,  adi«- 
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c«ur^  of  the  confedsional  cast,  the  contents  of 
whicli  batd  never  been  really  presented  to  his 
tntiid. 

Al)  this  while  (as  above  obsL'rvcEl)  tbe  cause 
of  the  miscbitf  lies  mt^rcly  in  the  sccrcsy. 

Establish  the  scctci^y,  the  injustice  may 
be  perpetrated .  and  see  urely,  wi  ihout  the 
improfH-r  modu  of  inlc-irogution.  Substitute 
duo  and  apjirupmtc  |Mjb1icity  to  the  Atrcrcsy, 
the  iDJostice  cannot,  with  any  assurance  of 
eafety,  be  perpetrated  by  means  of  that  im- 
proper practice.  8u|jposJnf>  tliis  or  that  intcr- 
Togalory  to  be,  in  itie  way  in  question^  im- 
propcr;  by  the  entering  of  the  inliTrrogatory  on 
the  minutes,  and  the  publication  of  tin:  minutes, 
the  ratcrro^tor  with  his  injustice  will  be  cx- 
poftod  to  fchame.  By  putting  the  sjggcfiUvc 
qacstion,  tl>e  judj^c  would  but  expose  himself; 
iiiJiwij  by  causing  the  insertion  of  it  to  be 
oenitle<l,  he  werf:  Ijo  falsify  the  minuleff:  and, 
»uppof«ing  this  fraud  to  be  in  his  power*  and 
pmctlscd,  the  oilier  is  of  no  use. 

Remove  what  there  is  dangerous  in  the  66* 
crewy,  and*  at  the  »ame  time,  place  oil  relation 
oTutulue  amity  out  fjf  ihe  eane,— MJj^gesfioii,  l>e 
it  crer  so  pointed  and  particular,  not  only  is 
capable  of  being  practised  without  danger,  out. 
wilhtHil  any  inconvenience,  is  in  ordinary  use. 
The  in^itatitjn  given  to  a  man  to  prejudice  himself 
may  be  ever  so  pointed ;  be  may  be  trusted  to 
for  not  arcepting  it. 

In  Kn^h^th  equity  practicCt  interrogatories 
pnt  on  tichalf  of  a  piaintilf  to  a  defendant,  are 
rendereii  suggestive  without  resene.  So,  in 
Engii«h  common  law  practice,  in  the  caRc  of 
tbc  iaterrDgatbric4  put  by  tlic  advocate  on  one 


6S 


EKTEACriOK 


[Bo«tII]. 


nde  tQ  Ihe  witnesfi^  who  (with  or  without  rea- 
HHi)  is,  from  the  side  on  which  he  ha^^  been 
callod  in  the  cau^e,  [>rcgucned  to  be  fheodly  to- 
wanU  tlie  (jlh<rr. 

In  die  KmiKui  Kchool,  in  case*  not  penal,  in- 
terrogatories propoun<led  by  the  judge  to  ihc 
defendant*  have  been  dmwn  up  for  the  purpose  by 
ihelaw-a^^si^taotut  thi'plainlifT;  ainlin  this  case* 
the  darkiie3»s  being  in  nconsidunLbledoi^rce  li|fht- 
ctied,  and  IIk*  motivrs  for  judicial  opnirs^itin 
having  little  application  in  corDparifion  with  what 
ihcjr  Imrc  in  penal  cases  (especially  in  thofic  in 
which  government  is  a  party,  in  affeetion  as 
well  M  name),  little  more  incoaveoicQee  in  pro- 
dnccd  from  tht;  source  iD  question,  than  in  the 
ca«c  of  English  equity  practice,  aii  above. 
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Brr  for  a  fallacy,  no  less  pernicious  in  prac- 
tice lJi»n  grosa  and  palpable?  ia  theory,  neither 
tiie  demand  for  this  chapter,  iinr  conseqiieiilly 
Ibc  clbapter  itself,  would  have  had  cxiHtence. 

There  BUuid^  a  wilnc*^.  whose  testimony 
appears  to  my  apprehension  f^tained  with 
mt-ndaeity  ;  and  th;it  ntendacily  of  a  nature  to 
(iperate  (o  my  nrejtidice.  Dy  the  queKtioas  I 
put  to  him,  shall  it  be  permittetl  to  mc  to  eD- 
■eirour  to  bring  to  light  liiti  mendacity,  or  the 
na^ofLB  which  I  have  for  suspecting  him  of  a 
dttposilio&  to  launch  into  that  crime  ! 

IC*,  if  he  be  niy  adversary's  witness :  bitt 
QOp  (sA-yt^  a  rule  fjf  English  law],  if  he  he  my 
<nm  vitoesfl. 

It  u  the  iotcrciit  of  English  judges  thAt 
cht&c«s  may  never  be  wanting  in  favour  of 
■ly  the  won^t  cause :  that  no  cause,  bow 
bid  MJcrer,  miiy  be  givi^i  up  »s  di'viiierate. 
Among  the  vasl  v^rielv  <.f  dcrtces  whicii  tijey 
bare  net  on  foot  for  tJus  purpose,  one  tA,^ta 
pwt  to  every  itntncss  a  mendacity- license, 
nibject  only  to  thi^  condition,  that,  of  two  {^ar- 
tica  ia  a  cau£€,  it  mu^t  be  employed  a^nst 
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that  OTi€  by  i\'hom  the  witDCSs  has  been  called 
upon  tor  Lis  tustimuny. 

In  th!^  Witnes?^,  I  behold  a  [xrrson  to  whom  it 
hapi^encd  to  be  a  witness — a  percipient  witness 
—and  perhaps  Ibc  only  percipient  witness,  of  a 
fact,  on  which  my  right,  and  my  hope  ot  suc- 
cess ill  the  cause,  is  founded.  This  beinif  the 
cane,  I  cuuld  do  no  less  than  call  u|jon  him  to 
appear  in  the  character  of  a  deposing  witness^ 
and  give  his  statement  in  relation  to  the  ca^c 

In  a  looBe  way  of  speaking,  tins  perfiOD»  to 
whom  it  may  equally  happen  to  be  my  friend, 
a  person  altogelhor  iinWnown  and  indinerent  to 
Uic,  or  my  enemy,  may  be  termed  mjf  wttDcnn. 

On  80  flimsy  a  ground  a.s  diat  of  &  verbal  in- 
accuracy—a  loose  way  of  employing  a  posaea- 
wve  pronoun. — have  been  raised,  in  judicial 
practice,  three  or  four  most  deeeplitious  rules 
of  very  diversified  tendency,  each  of  them  mis- 
ceptiblc  of  very  extensive  apphcation,  and,  in 
fact,  but  too  frequently  ap]iliod, 

h  Yo*]  may  lead  your  adveriiary*s  witnew. 

2-  You  must  not  lead  your  own  witness. 

Of  tlienc  two  rules,  the  impropriety  was 
shown  in  the  preceding  chapter, 

3.  You  must  not  discredit  yotir own  witness; 
v!zh  in  the  way  and  by  means  of  counter -inter- 
rogation :  by  means  of  facts  extracted  out  of  his 
own  lips  in  the  shajie  ot confemfriai  testimony,* 


*  1W1  of  R.  T.  Croafi«M  f6r  Ki^  Ifeason,  tt  tK^  OM 
Btitoy,  1 1th  and  iSth  Ha^  17^:  hi*  (?riiiic,  b  coa«pii«C5  U> 
unttiftftie  hn  )at«  majrvlT  by  KhooLmt;  i  pt^boncd  mnov 
out  litna  aif'^n.  By  nu^n,  whofc  i^iiffow*  it  tnHwrred  to 
apeak  tti  tb«  ftlTflif  «i  a  sood  ioko,  iC  wai  calL^il  th«  p^-mat 
wot.  A  pofKr  WAS  produced  to  onf?  of  tbe  nitneun  cuDcd 
by  the  email  (Pciv^nue  Palwtr)  wluj,  on  liii  owu  tbovriag. 
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4.  You  Tnu*it  not  discredit  your  own  ^vit^€se ; 
viz,  in  Utc  way  atKl  bv  means  of  couuter  evi- 
dence :  by  means  of  facts  establUhed  by  evi- 
dttkcc  olhcr  than  ts  aboi-c.' 


h&il  bctoofthtt  pkrifvtiih  ihe  prifoncr,  when  a  txibCpfor  Ihc 
porpaac  of  «d  «iir-fuG,  had  been  looked  out  for.  Quostioa 
pottohin.vlirlhcrbc  had  evmw«n  it  beror«.  After  a  pftg« 
or  VPO  of  i^vttioif  and  prwiPndeid  non-f«co1l4Ction. — qu«itiioE) 
by  Uic  cmi«k1  lor  Ibe  crovn.^"  1  luk  tou  oncn  more  upon 
jrour  OAtk,  bavo  jou  ficrer  i^d  vhrn  yi>u  wn^  upcm  your  oath 
Unt  futi  bad  H-EU  tt  |)api-r  iMiiiiliir  to  iIihI?"  Questrun  by 
RMM«l  fi^T  th*  prifioner, — ■•  iToea  your  1oni«htri  t^ink  ihru  ia 
tbtpMpctviy  ol<]iaininin^awitn««a  in  ch»n"  Lorddiiof- 
loatiti*  Bjn:— "Tko  whclcctrurae  <t1  tliii  apccicaof  «uuni- 
naiioa  ia  sol  rvjfuliLt.  This  ts  a  witsciit  for  ihc  nowQ :  if 
ba  tSi^nfn  trioLccIf,  irhicH  it  u  the  t«ndenfry  of  ihic  ext-* 
OkiBaUioo  to  t&ake  him  do.  they  lose  the  btnctit  of  Kjh  Iftti- 
4HMf*  Tlie  id«a  of  «:tr«ctf[i|f  truth  fvum  &«ihicMfor  ihc 
rrtwtt  who  dia^tacra  biiriMJf  i^.  in  Ti:y  ^i^preheasion,  and 
ahrayf  bu  bMo»  %  il^mt;  pvrfectly  inipru^Licablo ;  for  th« 
moMMl  bt  baa  gooo  to  ihv  length  of  <lu»c-rtditin^  hi>  t04ti- 
Aooy  by  IJkO  ffiannrt  in  which  he  ahuHlct  ««UU  your  uanitna- 
IHM,  ificTP  «  BD  *»d  of  nil  rmlif  lo  httn.  Yon  rprnllprl 
ttpoa  a  vcrr  ftolcmc  occasion^  the  joilgci  w«rc  till  of  opinion 
iMt  ibal  kiod  of  cxuninauon  on  ibr  part  of  a  pfosccutKia 
vas  hnproper^  fbr  tl^at  it  iLways  ciid^d  m  tJraUoyiiJg  tlic 
credit  of  your  own  wiintta/' 

lliiua  far  ili*  Uaraad  jodga.  Th?  ilecUion  civ1«ntlya.1- 
Indarf  to  by  him  will  apocar  from  thr  fdlo^Lti^r  doi-ument: 

Eminct  froaa  pi.40  Oif  a  piinicd  pnpci,  ^ntilif^l  '' IW|iuTt 
friia  th'  Coniraitif'?  o{  tlic  HoFL«r  of  Commoni,  appfiiaifd 
IB  ku^e^  iho  Lords'  JoutnblB  in  relation  lo  thcit  proccodinQ; 
mm  ibc  Trial  orM'arTecL(fa»tin(a,£«q-  Urd«rc(i  lo  be  printed 

lOtkA^nnH.* 

'*App«ndtx,  No,  t.  Qa«ftlioni  rpferr&L  by  ihe  lord*  lo 
dit  |aap««,  tn  the  nnpfachmrat  of  W^irren  Hjirtingi.  Ksq.; 
ftad  thr  aatwcn  of  the  jadgta.  EiUncted  (rota  the  Lorda' 
Jotirnala  and  Miit»t^«^ 

" ijnmbtn  I.  Wh«xhK»  w4ion  a  wim^u  produced  and  m. 
OMMpd  in  n  cwninaJ  psocaodinfc  by  a  pfo»ccutor,  diidnioa 
«lt  hjamled^  of  tny  icatter  w  tntcrroKnUd,  it  l)c  competent 
Itar  wch  prawcotor  tn  puntui!  such  tnniination,  by  pro- 
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5.  Of  kin  tn  the  aliove  is  a  n^e  confined  to 
equity  court  practice.  AVlicn^  in  the  epistolary 
mode,  in  the  character  of  plaiiilifi.  you  have  in- 
terro^tcd  a  man  in  the  ehameter  of  defendant, 
and  in  this  way  extracted  from  him  a  mas«  of 
ready-written  evidem^e,  called  ins  tumtJCJ'; — if  M 

fttuti%  a  <|ucftlion,  coruiaipg  the  paniculan  of  tn  oatwcr 
auppo«cd  to  biiTi:  been  nadc  by  aucb  witnetA  before  b  com- 
laiuccof  the  iluusc  ufCcnnmoiLa.  or  la  any  other  place;  md 
try  drainnding  of  bin  wbelbf  tli**  ^HTlionlHr*  to  iiig^eettfil 
w«fi>  not  xhv  sn&vKr  Uvt  bad  to  niad»  f  l->b>  '29th,   17$V :" 

»Axi««cr.  The  lord  chief  boroo  iif  llie  Court  of  Ei- 
diciqucr  iliftivcrpd  the  tttuuiimaui  opinioik  of  tb«  judKirB, 
upon  th«  cucilion  of  Iftw  put  to  tbvm  on  Fiidar  the  iJVib  of 
JTcbrUBry  Uil,  fts  follow*: — *'rhat  when  u  wiln«*  pn»- 
duonl  uud  riamriiHl  in  a  crimmal  pjucwilitig  b)  a  ptt»p- 
«utor  fliicUiJiu  aJt  knowlrdg*-  of  aoy  nittttrr  Wi  btorFfv 
gsiodt  It  iM  J^ol  «oiiip«tjirtt  far  njch  pKuucittor  to  purtuo  «ucb 
cwnittnlioQ  by  pfopoftipf:  a  <iuritioa  coutauun^  lb«  p«irlJ- 
culanof  an  ftD««?r  ftuppoKii  tn  hav«  b««B  made  by  lurb 
vlint'AK  before  a  CduimtiiM  cf  ihr  Houjm  of  CoomoR*,  or  in 
any  other  pUcc;  luid  by  dirmitTidmj;  of  bim  vbeth^  tlto 
poiticulam  Ml  iti^t^raled  voro  not  ibe  v!i»wcr  bc  hftd  M 
mjiihr/      ApriUOih,  PfiS:-    p.  302. 

The  abote  jc  iho  6nt  in  a  li«1  of  twelve  oiM»tion>v  with 
thdr  re9poctit«  ans^cra.  I'o  rach  of  thu  cWen  others  » 
■utgWDod  iLia  Enenioraudunu*'"  awi  ^oir  hu  rraaont."  If, 
ffontbU  tiaipin^ni  niiy  man  ihoiild  *u|ipoae,  ihat^  amone  io 
many  mllliouor  0L«n  &»  ar«  bound  by  Uioia  doomoas,  tAore 
b  »  inacb  a»  a  Biiigic  tadiridual  brfntliioff  by  whois  the 
|>o«ibihty  of  obuinlng  eogaiiancn  of  Umtkc  rcawtx*  ifl  poH- 
•CMnl,  br  would  bo  tniiob  ipivuikta,  Thi?  reAMM*  mra 
kepi  piarpotfjy  from  tho  koowlcdi^o  of  thn  very  paitj  lo 
vbCiL  the  thci6ioo»  wcEc  profr-«ii(ii<;  to  do  jiiiticc:-'^'ru,  the 
tPUw^enof  the  House  Elf  Cnmmniix.  "A^nit  thrir  rnti^- 
rated  Mcjaevtii  ramon«ircuirn«  axtd  proteitauoni,  lfa«  opf [lioox 
of  tbojudgva  nerft  always  ibkcn  bf<rctly/'  pp.  13,  SO^ 

The  stxno  va*  changed  frcfn  L^uictoo  to  Morovco.  Happy 
vouM  it  hive  bora  far  Ibe  intcrF^^li  of  jutiitv,  if  t)ie  tame 
daikaou  whifh  coven  thtt  rtoaoiu,  had  iayolvod  tho  4a- 
Cttiona  tikcvia^ 
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you  abstflin  fi-om  employing  it,  or  any  part  of  it, 
m  the  character  uf  evidence  agminftC  him,  he 
■ball  not  read  it,  or  any  part  of  it,  in  the  cha- 
racter of  evkteiice  for  liiins^elf :  l>ut  if  Ihen?  bo 
any  part  of  it,  uf  which  yoii  mak^  \isv  ^k  jihc>VL\ 
it  rests  with  him  to  make  tlie  like  use  of  the 
whole,  or  any  part,  of  ihir  remainder. 

I[if;upportof  the  three  la^t  of  these  five  rules 
((he  two  othc'TK  haring  aireaily  been  di«po««.'d 
of),  Iwostr^imciiliL,  mk-Ii  ah  they  are, — two  ar- 
fi:ujnent3,  in  some  meu^ure  distinct,  may  be  col- 
lected from  the  hooks,  Witlioiit  confining  my- 
self to  exact  words,  the  authority  of  which  (for 
such  tlrn>tii£boiili»the  texture  of  unwritTen  law) 
Ctrl  ncTcr  1k'  'Ifptndcd  upon;  my  I'ndeavmir 
shall  be  to  display  tl\cm  to  the  utmost  advan- 
la|!c  po&^iblc. 

K  By<^alling  for  his  testimony,  you  have  ad- 

itted  nim  to  be  a  perBon  of  credit,  acknow- 
ledged his  tnutwoTthmess :  to  seek  to  di&credit 
him  would  be  an  iMconKi*<1c.ncr ;  and  the  suc- 
cesft  of  your  endeavours  would  be  fatal  to  your 
Ciii«e:  for,  if  bj»  testimony  be  not  to  be  be- 
liered,  and  you  have  none  but  his,  then  U  your 
aide  of  the  cauKe  wiihoul  evidence. 

2-  Werclhi»tu  be  pt-nnitli-il  to  yon,  (he  per- 

would  be  alleiidcd  with  consequencca 

lo  trulb  and  justice.     Yoj  would  call  in 

ontrufrtMHiTihy  pcrscm :    if  you  found  liis  tes- 

ly  in  your  favour^  you  would  ibcn  keep 

■It  tiie  meatiH  you  have  in  your  bandF*  of  de- 

lOiiAlmtJug  hU  uiitra*ilworthine.^ft :    if,  on  tlic 

liand,    his    te-Hlimony   proved   disadvan- 

lua  to  you,  then,  and  ttien  only,  would  you 

iptoy  Uie  means  you  have  in  your  hands  lo 

lu  purpose  of  di^rt^ditinjf  lU     Choose  then 
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which  you  vrill  have  him  to  bo,  Ini&twortliy,  or 
un  trust  worthy:  boUi  he  cannot  be :  if  untruBt- 
wurtiiv,  yoj  shM  not  cull  hiiu ;  it  is  not  fit  he 
itfaoulil  be  fauurd ;  if  trii^lworthy,  tlidi  whatso- 
ever lie  suya  is  by  your  own  admissioQ  cn- 
liUetl  to  credence;  you  arc  aioppai  from  saying 
otherwise. 

Such  arc  the  argutnuotfi.  Thej*  jcst  n^on  two 
groitndii. 

One  is  a  false  axiom  of  psycholojj', — a  pftn 
position  cnunciativc  of  a  complete  ignorance  of, 
or  iDatieciion  to,  the  universal  and  untFcreally- 
known  L'4.»n!itilution  of  humaa  nuture. 

The  other  \s  an  equally  complete  inatten* 
tion  to  the  tutelary  and  vcracity-pronioting  in- 
fluence of  the  sccuritio;  employed  (o^  above) 
for  ensurint;  the  veracity,  the  correctness,  and 
completeness,  of  testimony:  those  very  secu- 
rities, of  which  counter-interrogation  (of  the 
benc^t  of  which  it  \»  the  endeavour  of  theec 
arguments  to  deprive  the  cause)  is  among  the 
moflt  efficient  and  impressive. 

The  false  axiom  i^  this  : — All  men  lx»long  to 
one  or  other  of  two  clashes  i  the  tnisiworUjy. 
and  the  untrustworthy.  The  trustworthy  never 
say  anything  but  what  is  true:  by  them  you 
never  can  be  deceived.  The  uninibtwor'thy 
never  say  anything  but  what  is  false  :  so  sure 
as  you  believe  them,  so  sure  are  yo\x  deceived. 

To  placM.*  the  ab^uidtty  of  this  theory  in  it* 
tnie  light,  would  be  to  anticipate  the  mntenl« 
of  a  future  book-*  But,  by  an  eye  not  wilfully 
doscil  by  sinister  interest,  the  true  character 
of  it  can  hardly  fail  to  be  seen  stamped  in  suffi- 
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dcntly  strOQi^  marks  upoa  the  face  of  it.  Nn 
man  is  so  habitually  mendacirtii^i  as  nr>t  to  speak 
true  a  hundft*d  tinies,  for  oDce  that  he  speaks 
false:  no  man  fi[M!^s  faUdtood  for  its  own 
sake :  DO  nmn  departR  from  jiunplB  vt^nty  ipvith-^ 
out  a  motive ;  and  that  of  ftullicient  fore*  to 
more  than  countervail  ihose  motives  which  wc 
have  %een  ocdng  upon  htm  in  the  character  of 
aecuritieff  Ax  his  venicity. 

But  Mipinise,  in  this  partinular,  tb«  disprMt- 
tioo  of  ainan  ever  ao  depraved,  fn  the  present 
raste,  that  manin  the  most  depraved,  in  whoe^ 
bosom  Uie  force  of  the  standing  tuteltiry  and 
f«r»cily-pcT>nio:ing  molive'i  h;is  Uast  iiitiueuLx-; 
irho  u  tnt»i  apt  to  be  overIx>rne  by  thfi  forcft  of 
any  inierest  or  inlcreaW  whritrver.  a^^tiagonhim 
in  a  smister  or  mendacity  ^promoting  direction. 
But,  if  not  exposed  to  tlic  action  of  any  stniAter 
Interest,  a  manofthemcwt  d<*praved  dispoj^rtion 
wilj  Qol  Iw  more  a|it  to  .<3peak  fal^e,  ^^aJn^t  wj 
slroi^  a  current  as  that  of  the  motives  which 
tend  to  keep  his  testimony  within  the  pale  of 
iniih,  than  the  most  upright  onp- 

But  snppos4!  him  an  much  under  tht>  t^iveni- 
ancc  of  sinister  idicnr^t  as  it  is  [HA^ill1«'-  fiir  a  m»n 
Ut  he.  Ik  has  then  taken  hiB  8ide:  being 
fftoch  for  thf^  ar^mciit  ^[ikc  he  shall  be  iitip- 
po«cd)  an  extraneous  witnc&s,  I>c  has  taken  hia 
nde :  his  tvishes,  and  con^quently  the  leaning 
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Be  the  occasion  what  it  may — take  what 
man's  teftttmony  you  will,  yo\\  will  scarce  over 
fold  the  whole  of  "it  folse :  iwme  parts  of  it  at 
any  rate  will  b<^  kept  within  the  pale  uf  truth, 
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were  it  only  to  ^\ve  credit  or  escape  tke  danger 
<if  giving  discredil,  lo  the  rei*l. 

Of  this  dishonest  witness  the  t€^limony  will 
t^US  be  resolvable  into  three  partfc  one  part» 
wkich,  in  pursuance  of  his  plan,  be  has  ren* 
dered  fovouruble  to  the  defendants  aide :  an* 
otlier  part  which,  it  nut  having  appeared  to  him 
to  be  111  his  |)ower  to  render  it  favoumble  to  the 
defendant's  side,  is  neutral,  or  at  least  hna  up- 
peered  so  in  his  eyes:  u  third  pan,  which  (as 
far  as  it  fjfoes)  is  favourable  lo  the  plaintifT'K  side, 
unfa  VI  III  ml  >lt^  to  ihe  dt^-ft^mhinf.H  ;  ilie  dishonext 
witness,  in  i^pile  of  his  wtnhe?*  and  endeavonrs, 
not  having  deemed  it  advisable  to  render  it 
otherwise. 

Exhibit  in  the  stroni^st  i>ossible  colours; 
the  untrustworlhiiitrK>(  uf  your  wilneKs, — his 
partiality  to  your  adversary  s  wde»  and  his  im- 
probity of  chaniclcr  :  you  discredit  so  much  of 
htH  testimony  as  makes  in  favour  of  your  adver- 
sary, but  in  llie  verj-  same  proportion  you  in- 
rrea^^e  tht?  truKlwortliinL'^s  of  all  that  |>ortiou 
which  make^  in  favour  of  you¥*cIf. 

A  man's  testimony  cannot  be  believed  where 
it  makes  for  his  wifihcs— therefore  it  cannot 
be  lieheved  where  it  makes  against  his  wishes: 
in  DiJu'r  words,  a  man  will  be  as  ready  to  tell 
lies  to  thwart  his  own  purposes,  as  to  forward 
them.  Was  ever  pmpnsilion  more  directly  in 
the  teeth  of  the  plamc.'^t  common  »en$e  ? 

Sucta  is  the  propofrition  assumed  and  built 
uptin  in  (heintiniatjon,  ih»t  "the  credit"  of  your 
own  vtitn(*?is  {meaiiinj^  a  witness  called  upon 
by  you  thrmigb  necessity,  thotigh  in  wishes 
aorerfle  to  you;  "isdcstroyed/'b  regard  lofiicts 
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extracted  from  him  in  opposUim  to  his  ovrn 
'iflhes,  if  bi»  credit  be  destroyed  in  regard  to 
ictfi  8lated  by  him  in  JUnbermce  of  his  owa 
'Ubes. 

Of  tlii?*  %^n\f.  wilnewi,  wliiis.e  ^^jvdit  U  thus 
said  to  be  destroyed,  in  relation  to  ull  fact^  diA- 
vtloised  by  bim  in  opposition  to  bis  own  wishes^ 
now  that,  by  Mi^  having  been  flummoned  by 
you,  a  preleac*?  Ih  ^iven  U>v  c;illiiig  hlin  mur 
Mr.w  teUita^;  of  tbi^  ^anie  udverse  wiiiie^s,  whose 
credit  tu!  to  all  ^uch  hcis  ia  thus  ^id  to  be  de* 
etroved  by  tbc  nainc  thus  givcii  to  him,— the 
crroit  wciild/  as  to  all  such  facts,  have  been  in 
full  vigour,  bad  it  no  happened  (bat  he  bad  been 
mmooned  by  your  adversary,  and  the.  self- 
same  answeni  had  been  extracted  by  you.  by 
Tirttic  of  tbc  self-same  questions.  Had  the 
examination  which  brought  out  the  facts  be«n 
raifed  a  crons-examiaaiion,  they  would  have 
h**n  tnw*:  but  a.s  lli*^  exaiiuiiulioii  tht-y  are 
bmught  out  by  is  not  called  a  cio«s-cxamina- 
titjn,  they  are  False. 

The  reason,  if  it  wore  good  for  anything:, 
would  be  a  reason,  net  a^inst  the  adverse  ex* 
aminatton  of  a  nmus  own  witness,  but  against 
the  adverse  examination  of  ai>y  witnt^sA, 

Uidbelierc  all  he  ^ys  in  favotir  of  bia  adver* 
aary  when  examined  by  hU  adversary  in  the 
firfi  instance,  von  mu^i  disbelieve  tdl  he  $ayA 
when  examined  by  his  adversar)'  in  the  second 
ttlltailCie.  Tins  yim  miLsl  adtnil  ;  unlt^sx  you 
maintain  thnt  the  sanm  man  is  credible  or  in- 
rmdiblt,  honest  or  dishonest,  according  as  it 
happens  to  hi}  thU  or  that  man  who  first  stands 
up  Uf  que^iun  bim. 

A  mail's  motal  disjiosition  being  as  yet  uii-> 
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"known,  (whicb,  in  truth,  will,  on  tbt-se  occttsions, 
be  in  mcvHt  ioatanceA  the  case) ;  his  situation 
is  such  as  (fluppose  ibis  out  of  doubt)  cxpown 
him  to  the  uction  oi  li  natiiraUy  strong  sinister 
mtere&t ;  apprised  of  such  his  situation,  co&fl- 
dence  in  him  you  have  none.  But,  unfortt^ 
nately  for  yon,  so  it  has  tiu|i|)ened,  that  in  lii^ 
preftcnce,  and  no  otlier*  the  trau.^actiol:l  of  which 
It  i$  necessary  to  you  to  make  proof  took 
place,  lu  hift  testimony  therefore,  (viz,  in  so 
far  m^  notwithstanding  his  raamfest  situacion 
and  lus  prejiinned  wishes,  it  may  not  happen  to 
him  to  render  it  incorrect  or  incomplete  to  your 
prejudice,)  you  bcliold  your  only  chance. 

Among  the  means  \vbich  the  nature  of  things 
ati'ords  you  for  extracting  the  truth  from  this  or 
any  otlier  jnwilling  biisom,  i>  inteirogation : 
counter-interrogation  it  may  in  one  sense  be 
called,  iu  respcctof  its  contrariety  to  llie  current 
of  his  wifrhes.  No  (says  one  of  the  rules) ;  this 
shttUttQtbtpcrmilu-dtoyou. — Why  ?  suy*  justice: 
— because  (adds  thi!  rule)  tikis  wiUiesE,  this  enemy 
of  yo4ir&,  IB  your  witness.  And  so,  because  tlie 
nature  of  thinsfs  has  made  tou  unfortunate 
enough  to  stand  in  need  of  this  testimony ;  a 
testimony  which,  to  your  prejudice,  has  so 
strong  a  tendency  to  become  false ;  the  fee-fed 
judge  with  iUM  leihnieal  and  arhilniry  nde»  is 
to  step  in*  and  deprive  yon  of  the  use  of  an  in- 
atrament^  without  which  you  have  no  chance  of 
fffcserruag  the-  tCE^limony  from  being  false,  and 
decisive  to  your  prejudice. 

In  favour  of  your  claim  to  a])ply  his  testi- 
mony to  this  touelistone,  your  argnmrnt  is  this — 
(and  where  is  the  inconsistency  of  it?) 

The  leaning  of  this  man's  wishes,  as  is  mani- 
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from  his  eittiation,  is  strongly  in  disfavour 
my  cauHO.     Tho  truth  of  the  cafte,  which  to 
Urn  is  perfecUy  known ;  the  trulh  (if  he  would 
;but  ftneak  it.  tlic  whole  of  it,  and  nothing  else) 
tuld  be  dccimvc  m  my  favour-     As  yet,  what 
have  been  able  to  extract  from  him  in  my 
Lvour  i«  not  Guf!kicnt:    and,  insufficient  as  it 
it  \idA  Ufi^n  counteracted  bj'  talse  statements 
Lt  have  aci:oinpaniL'(l  it, — statcnitiitH  opcr  rating 
favour  of  the  other  aide.      But  this  man, 
mcfit  or  difihoncat.  would  naturally  not  be 
^illinff  to  find  himself  (whtlliL'r  in  danger,  oc 
It  in  dangur,  of  legal  punishment)  set  down  m 
iiccoutit  of  all  pemons  to  whose  co^Eiizancc 
[}hia  cau^  may  happfrn  to  present  itaclV,  in  ihr- 
isractcr  of  a  false  witness.     I5y  the  apprchcn- 
of  Btandinc:  con\ieted  of  falsehood  by  the 
icy  of  hifi  teBiimony,  on  this  occasion, 
^th  UuH  or  that  known  matter  of  fad,  (whether 
by  his  own   testimony  deli\ert*d  on  a 
occasion,  or  from  anyothtT  source),  let 
flCC  Aether  [  may  ttut  bo  able  to  make  him 
\ftsA  a  part  of  the  trnth,  which  a^s  yet  ho 
not  coEifestird.  and  retruet  or  explain  away. 
itc  it  be  tou  latCp   a  part  of  the  falsehood 
'hich  he  has  hazarded. 

ITias  much  for  the  endeavour  to  discredit  him 
i^crrf^aiioR—hj  counter- interrogation;  re- 
niaJnM  what  concem^i  the  endeavour  to  discredit 
htm  by  counicr-cvidcttct:. 

On  ivome  other  occafiion,  the  tPAtinuiDy 
delivered  by  htm  has  been  found  to  be  false: 
or  he  ha?  been  known  to  be  guilty  of  one 
of  Ibo^e  crimes  which,  without  indicatini^  any 
particnbr  disposition  to  impi-ohity  in  this  par- 
ticular vliapc  (the   shape   of  nicndiLcious   tes* 
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timonj)»  indicate*  howevcf,  a  geoeml  dcpravitjr 
of  dUposittoD ;  in  fiuch  sort,  that  in  case  of 
tcmptaiioii  10  fall  into  this  crime,  resistance 
to  Uie  tcuipUiiion  caiiitot,  ii;  the  iuMtancv  of 
a  pennon  so  disposedp  be  wllh  rca^oti  dc* 
pcudccl  upon  fts  being  in  a  prcpondenuit  decree 
probublc. 

Proofs  of  such  former  mendacity,  or  such  im- 
probity in  unotliur  K]»L*pe,  an-  in  yimr  power: 
uiid  the  current  uf  l^is  tL\stiincny  liaving  upon 
tj*e  whole  run  against  you,  yet  not  in  such 
sort  as  to  deprive  you  of  bII  hope,  [his  not  bciny 
ia  the  present  in^tnncc  the  only  tcsUmony  you 
have  adtJwced),  you  apply  for  hoetty  to  produce 
tliem.  On  wli»1  ground  should  it  be  rcfusec!  fo 
you?  His  testimony  being  incorrect  and  in- 
complete, and  being  ^  to  your  prejudice,  what 
reason  ia  there  by  wliieh  yon  should  be  pre- 
vented frum  brin^nng  to  light  this  tnith,  any 
more  than  any  other  pfitinent  and  instructive 
trulh  ?  In  the  granunatiral  ^xpnesi^ion,  i/rmr  trit- 
$K£s^  hov9oever  apphcable  to  him,  >^'hat  is  there 
that  should  prerent  your  having  permift^ion  to 
paint  bii^  disposition,  anymore  than  the  disposi- 
tion of  any  other  person,  in  itJ^  real  colours? 

Not  to  discrefill  him'— why  iM,  'ds  writ  as 
any  body  else?  To  diiKrredJt  him  la  to  rendtu" 
probable,  cither  by  direct  proof,  or  by  circum-- 
stantial,  [of  which  nature  is  charueter-evidence 
ojieratinft  in  diminution  of  his  general  trust- 
worthimrKs),  Uiat  the  tet^timony  be  has  been 
giving',  is  givinE:.  or  (a»  supposed)  is  about  to 
give,  i».  or  will  be,  dcticicnt  in  resjiect  of  cor- 
reetnc:«8  or  completeness.  Thi»  coimter-evi<- 
dence,  u|)on  which  the  exclusion  is  thus  put,  is 
it  to  be  supposed  fal^e,  or  to  be  supposed  true  t 
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Stippucw-  it  f[iW%  then*  in  t)ie  same  reason,  aiid 
no  other,  for  the  exclusion  of  Uiis,  ajt  for  ihc 
txclu&ion  of  any  other  fat&c  evidence.  As  there 
18  DO  knowing  wluihcr  evidence  be  or  he  not 
false,  witbout  hearing  it ;  to  know  whether  the 
suppumtioo  of  falsity  be  just,  the  evidence  must 
be  hciird.  On  the  otiicr  band,  TsopjKk^e  it  true, 
to  what  end  wotild  you  exclude  it?  What 
has  truth  to  gain  by  tiic  exelusion  of  true  evi^ 
denccT 

The  testimony  whieh  tbe  vrUiiCfis  gives,  is  (by 
the  supposition)  incomplete  or  incorrect.    What 
has  truth  to  pain  by  its  being  taken  for  complete 
*wtti  correct,  when  in  reality  it  is  otherwise  f 

The  tendimcy  of  this  your  coimler-evidence 
is  to  place  iIk'  vnhie  uf  your  wiljiiWs  testimony 
in  its  tnie  light.     No,  say  the  lawyers:  we  will 
not  have  it  placed  in  its  true  light;    the  situa- 
tion, tlie  moml  eituation,  in  which  the  witness 
is  placed, — the  mister  interests  to  the  action 
of  which  he  isexpt^ed, — slialloothe  pre^nted* 
to  tiew. 
Ob.  but  what  yon  contend  for  i<i  an  tncon^ 
!Dcy;    you  want  the  ^amc  man  to  be  re- 
led  as  credible  and  incredible  ;  as  speaking 
\  and  speaking  false. 
Not  i\ir  *mull*^Ht  im'on*ii*(e[iey :  what  we  want 
to  have  tlmught  Inie  of  thL*  man,  is  no  more 
than  what  ts  true  of  every  man, — at  least,  of 
man  of  whom  it  could  not  be  said  that  he 
oex^r,   from  hi»;  birth  to  the  moment   in 
[tievtioD,  said  anything;  that  vrns  not  trtie. 
Part  of  his  tcrstirnony  (vis.  thai  part  which 
Ltes  to  your  prejudice),  you  rc^wxl  as  being 
iUc;  and  of  the  testimony  which  you  h^vc  to 
'produce  from  other  sources,  the  tendency,  and 
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(in  youp  expectation^  Uie  effect,  will  be,  to  caiwe 
ihc  judge  to  regard  it  ui»  likely  to  be  false. 
Why  ?  bt'craiise,  (wm  h"(s  silnuhoii  t>r  other 
sources,  you  have  iJiown  a  greiil  probability 
that  the  current  of  bis  wishes  run»  m  a  direction 
oppo(^itc  to  your  side  of  the-  cause  ;  and,  by  the 
evidence  which  yon  apply  for  hlxriy  to  adauce, 
E  dis{>oftitiou  ou  hi»  part  h  prov^l,  stuch  a» 
indicates  lit  hi:^  instance  a  greater  probability 
than  in  the  instance  uf  another  (un  orcliiiary) 
man  M-ould  be  indicated,  of  his  testimony  being 
turned  afiide  out  of  ilic  path  of  tnilb  by  the 
current  uf  hi^i  wishes,  > 

Supposing  tliis  then  to  be  his  disposition,  as 
I  believe  or  suspect  it  to  be ;  what  will  be  the 
cficcl  of  it  upon  his  tesUmony  ? — To  divide  it  into 
two  pans  :  iJiat  wliich  comes  out  uith  the  cur- 
reul,  and  llnit  which  conies  out  ag^iiri^  Lb*;  cur- 
rent, of  his  wishes.  But  if,  wilh  re&pect  to  one 
of  those  two  parts  of  his  testimony,  he  is  Icaa 
cn^diblc  tlian  nn  average  man— than  a  man  en- 
dued with  an  ordinary  degree  of  this  branch  of 
probity  ;  with  respect  to  the  other,  he  is  not  at 
all  leita  creiiibte. 

If  there  be  a  differences  he  is  more  credible. 
The  strnnsrer  the  sinifitcr  current  of  his  v^ishea, 
the  less  likely,  in  comparifion  of  an  ordinary" 
man,  lie  is,  to  deliver  out  any  matter  of  fact,  the 
conseqnences  of  which  ar^  sure  to  militate 
agtinst  those  wi!i)tf>. 

in  a  criminal  cause,  in  which,  in  the  cha- 
racter of  defendant,  a  man  is  subjected  to  cxa- 
nunntion,  are  you  not  the  more  fully  persuaded 
of  the  truth  of  any  fact  he  di^closi's,  the  nkore 
forcibly  it  trr>d»  to  hU  connction,  sod  the  tcvi^er 
the  puniahment  to  which  it  thereby  tends  to  sub- 
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jectbim?  No  doubt  you  are:  because,  the  more 
forcible  tk<:«c  tendencies,  the  mor€  improbable 
tkut  a  roan  should  dJ:^cloi^,  should  coiilL'ti£>  ibe 
(act,  if  be  wt-rc  nci  fully  conscious  of  the  trulli 
of  U,  To  both  men  tt  ha^  huppeiied  to  be  placed 
ID  a  •utiiation  in  which  one  part  of  Uicir  testimony 
conical  out  in  opposition  to  the  current  of  their 
inclinations.  In  both  instances,  the  opposite 
character  of  the  two  branches  of  :heir  respective 
testimonies  is  alike  conspicuous:  that  Avhich 
coines  out  willi  the  currt^iit  is  the  worRt, — that 
which  comcA  out  agairiAt  the  current  is  tlic 
best, — of  all  evidence. 

But,  such  a&  it  in,  (says  the  last  ailment) 
you  have  had  the  benefit  of  hifi  testimony.  Had 
It  lumHl  onl  flivotinihle  tu  y>o,  ihcst^  itrimfs 
ivhiclt  Y0us*fty  you  have  of  his  mcndiicily,  (whe- 
ther expcricDCcd,  or  rendered  probable  and  prc- 
Stuathlc  by  cxpt^ricnccd  impmhily  in  some 
other  fihapo}^  would  not  liave  been  produced  by 
yoQ,  hot  suppressed  :  therefore  (continues  the 
arfument^  now  that  his  testinumy  has  turned 
out  unfavourable  to  you^  they  jihall  m>t  be  pro- 
duced by  you;  they  shall  be  f^uppresued:  it  is 
I  (i4yB  the  judged  that  will  not  sutferthem  to  be 
piodnced ;  it  is  [  that  will  cau^e  Uiem  to  be 
*uppcvs*ed.  .>     . 

Tht?  tt-ttne»  prnveA  dishuta-st,  fullowing  Im 
wishes  instead  of  his  duly,  and,  on  pretence  of 
Doci-fucotlection,  refuses  to  produce  tlic  infor- 
nuuion  which  be  possesi^R  :  instead  of  disclos- 
ij^  Inith  for  your  advantage,  he  Ltiers  faW* 
hood  to  your  prejudic*'.  Before  you  were 
drifcn  by  your  disires.'s  to  take  your  chance, 
ilcndcr  as  you  thought  it,  for  his  asj^istance^  hi^i 
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chaHicltT  affonlcd  you  but  too  mwfc  rctuon  to 
upprchcad  the  improbity  that  ensued.  You 
have  been  iDJured  by  faUchood^  and  you  are  not 
juiffcrc'd  to  call  in  tnith  for  your  defence.  The 
mischief  has  been  dono  to  you,  aud  you  arc  not 
suffered  to  apply  the  remedy.  You  arc  not  to 
account  for  the  turn  his  evidence  has  taken 
to  your  ]}rejudice :  you  are  not  to  show  hU  cha- 
racJer  in  its  true  lighl.  Why?  W-cause,  if,  con- 
trary to  yonr  expcctaticms,  he  had  proved 
honest,  you  ^-ould  not,  in  this  caec,  have  given 
your  reasonfi  for  apprehending  he  would  prove 
otherwise.  Yon  shall  not  give  the  evidence, 
now  that  it  is  neceasary ;  liecaiise,  had  it  not 
been  neeeftsary,  yon  would  not  have  given  it. 
Such  19  the  argument,  when  cleared  of  Us  fal^c 
gloBS.  Not  to  speak  of  the  siippofiition  involved 
in  it ;  as  if  general  had  chaTacter  were  a  sort 
of  thing  whieli  ore  of  two  jMirties,  by  putting 
inio  his  own  pocket,  cnnceaK  from  Ih*^  other^ 
and  keeps  in  his  pocket  or  pulls  it  out  at 
pleasure. 

Of  your  forbearunce,  no  such  thing  as  sap- 
prtakmofaudemr  is  the  resiilt.  There  stands 
ibe  e\idence  ;  no  measure,  no  active  step,  was, 
by  tlie  Hiipixtftition,  taken  by  you,  for  any  such 
purpose  aa  that  of  snppre^'iing  it.  There  stands 
the  evidence ;  and  if  it  can  be  produced  by  him 
to  whom  (if  to  anybody),  and  to  whom  alone,  the 
prixluction  of  it  can  be  of  any  \i9g,  let  it  be  piTK 
d^Kvd:  mi  hand  of  hi^i  ih  arre-<(ed  by  your  for- 
bearancc. 

Oh.  but  in  tliis  way  you  had  an  advantage, 
and  an  unfair  one,  and  you  ought  not  to  be  suf- 
fered to  make  usv  of  it.     Tliis  counter-evidence 
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of  your*  was  known  to  yourself,  it  was  not 
know-n  to  yoiir  adversary:  he  could  not  nQake 
use  of  it:  therefore  neither  t^haU  you. 

Oh,  hy|)ocrite>f  w^iat  hu  objection  in  your 
Hpw!  On  vrhal  oUier  iicrajiitai  <nil  it  ever  oiMTur 
to  you  to  say.  that»  because  tbe  evidence  Uiut 
lies  without  my  knowledge  i»  out  of  the  know- 
ledge ol'  my  adversary,  it  nhall  not  be  in  my 
power  toniAeuseofit?  Not  loft(ieakuflawycr- 
cmri, — in  jujirit  of  cuttiniufi  Mt-iise,  wh;it  a  rca- 
90O  IB  this  for  !ihuiling  out  the  light  ol^  evidencci 

To  this  deficiency  (such  as  it  is)  it  is  most 
cofn|>Ieiely  rrnr,^-niul  to  the  syftlera  of  reason  to 
affurd  tJtcTvuiixty, — as  cunipletely  a^il  is  tuyours 
tn  rvfuM,' it.  Ill  tbe  f^ysUnn  of  o^ioiiion  i»Liise» 
cotumoD  honesty,  and  (everywhere  but  with 
cooUDOD  kLwycrsj  common  pracLcc,  tlicrc  arc 
iko  Mcn^ta.  Do  you  ^utipeci  mc  of  bcdng  ap- 
priced  of  evidence  of  which  you  are  not  ap- 
prized *  ask  me,  ami  1  staod  bGUiut  to  yoiL 
^k^^u  what  puly»  und(>r  your  ^y»tem,  i^  a»y 
'  mch  informaiion  ever  permitted  to  be  bo  mucn 
as  a--iked  for  ? 

Here  insomuch  truth,  say  you,  but  it  shall 
Dot  be  broupfhl  to  lijfht :  why  not  ?  because  there 
KS  a  WMiiel"Hly  wlio  ib>es  not  know  of  it.  Such 
th  yoiir  argument — %uch  the  Tr:iJ«>n  by  which 
you  stand  determined  to  shut  the  door  against 
mah-rial  evidence, — aguin&t  that  evidence,  with- 
eut  which  tliere  will  be  no  j  ustioe ! 

At  tiie  Tery  first  mention,  there  is  a  hollow* 
nes»  in  the  argun:>e^t,  by  which  itmuiit.  I  think, 
bavcbetmyed  itself  to  every  eye  ni>t  shut  agaia'<t 
reason  by  professional  interest  or  prejudice. 
But  there  wu  a  fallaciousness  in  it  that  seemed 
lo  caJl  for  exposure;    and  that  fallaciousness 
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coAisistcd  in  the  muddine«s  of  tlie  idois  which 
it  was  the  tendtfacy  of  it  to  excitt^ ;  in  the  coa- 
fu^iion  which  it  was  iXn  teiulency  to  sjrri'nd  over 
the  %vhoIe  ticld  of  evidence.  Uiih;ij>|>iiyr  so 
thick  waa  tho  confusion*  that  to  dispel  it  re- 
quired no  inconsiderable  muss  of  woros.  Sucll 
jti  tbe  jargon  of  \vtnch  iJke  great  force  of  UQ- 
writtei)  law  i»  com|>u^d,  So  mou?itrou»  w  Jt  in 
lis  maw*,— to  uiipracliswl  raincl-H,  no  o]i]jrtj^ire 
the  weight  of  it, — that  in  Diere  despair  they  are 
content  u>  sink  under  it,  rather  than  be  at  the 
pains  of  wrestling  with  it. 

Bj  Ihtr  riilt-,  '*  you  mu*l  not  diatcrtidit  your 
OHn  wiliie>5>"  you  are,  among  other  thitigj(,  pre- 
vented from  asking  him  whcUitr  he  made  a  dif- 
ferent £tateini-ut  on  a  former  oeea^ion,  la  this 
manner,  to  inju«tiec  0|)erauiig  by  mendacity 
uikI  agKTHvated  by  trvucltery,  the  sopliit^m  in- 
volved m  llic  uftc  of  tlie  words  t/our  tncTi  uiOicsSj 
secures  a  ceitain  triumph. 

Called  upon  by  an  agent  of  yours,  or  offering 
himself  to  you  sponlaneo\isly, — a  man  who,  by 
illr-will  towards  vou  (the  party  wmn^d,)  or  by 
i;iD|jathy  tuwiirds,  or  secret  conimunity  ofiiUe- 
rest  wiUi,  tht-  wrong-doer,  has  beeji  eiigagetl  1o 

|>ractisc  the  iriiud  in  quc:«tion,  Atates  himi^If  as 
uivmg  been  a  witness  (a  percipient  witness)  of 
the  trantiactioa  in  aucstion  ;  painting  it  in  such 
encouraging  but  &Ue  colours,  a»  promise  to 
you,  llie  iilaintilT^  a  certainty  of  success.  Rcly-> 
lu)}  on  thL'^  a!<Hiiraiire,  the  |}arty  wronged  cither 
inf^titutes  agaiii&t  the  wrong-doer  an  action, 
which,  without  this  cncoumgenient,  ho  would 
nut  have  in&tjtutcd ;  or  ifp  on  the  Atrength  of 
other  evidence  less  promisin^>  he  wa«  at  any 
rate  determined  to  biuig  his  actiofli,  de(>rjw* 
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Jumself  or  the  benefit  of  the  hoDes^t  evidence 
vliic'li  lie  mi^'hl  Imvn;  iiWiiig  his  ^vliiile  cunfi- 
Eencc  on  a  tcstimoDy,  tlie  oH'er  of  whicli  had  oo 
otbcr  object  tban«  by  deception,  to  make  lijm 
lo.^  hi»  caut>c.  On  the  trifi),  or  other  judicml 
hearing,  the  wimet;^  speaks  the  truih«  which 
being,  by- the  KuppoKition,  not.  Niinicient  to  war^ 
rant  a  derision  m  fa^tiur  of  the  pluintifT,  loss  of 
tfau  object  at  staku  upon  tlic  cause,  together 
with  the  costs  on  both  sides,  follows  n£  a  ne- 
ct?sfiary  consequence. 

Out  of  court,  on  the  extru-judicial  orcasion, 
what  the  witness  snid  was  replete  with  felse- 
hood, — falsehood  studied,   and   expressly  con- 

Itrived  for  this  base  purpose-  But  of  this  plan  of 
falsehood,  under  English  rules  of  evidence,  sue- 
ceas  is  sure,  detection  is  impossible.  Out  of 
his  own  mouth  yon  wland  debarred  from  w> 
much  as  the  chance  of  exposing;  hi»  treachery; 
debarred  by  that  pan  of  the  ruie  which  relates 
to  inicrropition.  From  cxposini?  it  by  your 
own  ivxttuirjny  v<ui  i;1aiid  ihiulily  ilebaiTecr :  fiixf, 
by  that  branch  of  the  rule  which  rctjurds  cinin- 
ter-evidcncc ;  next,  by  the  rule  wluch^  unless 
under  the  cover  of  s(jme  (lispuii?t%  excludes  tho 
Ireceiving  the  testimony  of  a  party. 

Wttliout   tho   sb^iiest  provocation  on   your 

Carl,  you  have  bcf^n  abuson,  insultcrl.  wounded, 
y  a  malignant  enemy,  Vou  propose  to  your- 
self to  seek  redrc'is  at  law.  In  the  hearing  of  a 
fkno^vn  friend  of  yours,  in  puriiimnce  of  a  plan 
concocted  with  the  wron^-doer,  and  founded 
upon  tim  rule,  (for,  with  how  much  caire  j^oever 
e  knowledge  of  the  law  is  kept  in  ^neml 
m  the  body  of  the  people,  bad  laws  arc  fre- 
quently no  secret  to  the  wicked,  whose  study 
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it  i»  U>  proHi  by  thf?in),  a  ronfederatf^  of  hi<i, 
who,  bavbg  been  an  eye-witness  of  the  Iranft- 
action,  \m»  fiiU  knoM'ledge  of  the  nature  and 
circiirnscancesof  the  injury,  relates,  aa  if  in  the 

IcoiirKi^  of  casual  conversation,  everjUiin^as  it 
really  took  place;  exprijT'Ning.siirJi  sentiments  on 
the  occasion  a^  are  calculated  to  impress  the 
,>assunuice  of  his  fulfilling,  if  called  upon,  the 
;duty  of  an  honest  witness.  You  call  u[>on  him 
I accMdiD^ly,  ami  rertt  your  c<iiim;  iij>on  hiK  evi- 
dence, When  the  cause  comes  on,  instead  of 
stating  the  trantactiutt  accordiiif^  to  his  former 
statemeut, -a  statement  exactly '<u;rceing  with 
the  truth  of  the  ease, — he  siippre^i^es  some  cir- 
cninj*iltincex,  ailds  others,  niake«  yuu  t)ie  ag- 
gn-sMir,  and,  instead  of  redress,  you  arc  loadra 
-nitii  expense  and  infamy.  AVould  you  ask 
him  whether,  on  that  former  occamon,  his  state- 
ment dkl  not  wear  a  difterent  complexion  ?  Your 
mouth  15  stepped  by  this  rule. 

Such  being  the  absurdity  of  thJ»  cluster  of 
nilcs,  and  so  sure  the  mischief  of  them;  a  ques- 
tion that  natumUy  presents  itself  is.^what  may 
be  the  proportional  amoimt  of  that  miE;chief? 

The  queHtinn  has  little  more  than  curiosity  in 
it:  for,  flu-  eviMence  of  miftciuef  being  esta* 
blished,  and  that  pure  from  all  advantage,  be 
the  amo\inl  ^rrcatcr  or  less,  the  practic^  ia* 
fereuce  ja  the  same. 

To  a  first  glance,  such  uvuld  be  the  eflect  of 
the  rule,  that,  in  one  cusc  out  of  every  two,  it 
would  exclude  a  party  from  the  benefit  of  lotcr- 
ro^tion :  and  thus  lay  justice  at  the  mercy  of 
every  mendacious  witnesfl- 

Blowji  take  place  in  consequence  of  a  quarrel 
you  have  with  a  man  at  tlie  hoiine  of  one  of  yoo, 
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himself  of  th€  benefit  of  the  houert  evidcn« 
which  he  mi'j;ht  hare ;  jitacing  hh  whole  confi- 
clerK-<e  on  a  t^^tiTuoiiy,  the  offer  of  which  had  no 
other  object  thiin,  hy  deception,  to  nnaku  htm 
lu»  his  cauae.  On  the  trial,  or  other  judicial 
hearing,  the  witness  speaks  the  truth,  which 
being,  by  the  ^ppo^tjon,  not  sufficient  to  war- 
rant a  decision  til  fuvourofthe  |>bintiff'»  )oi»t>  of 
the  objtKt  at  »Takc  np<»u  the  cmix^;,  1o]^ther 
vitb  the  costs  on  both  sides,  tollowa  a&  a  ne- 
cessary consequence. 

Out  of  court,  on  the  cxtra-judieisJ  oeca«ioQ, 
wtiat  the  nitnc^s  said  was  replete  with  false- 
hood.— falsehood  shidird,  ami  cxpri'ssly  con- 
trircd  for  this  ba*%  purpose.  Bnt  of  this  plan  of 
faleebood.  under  En^lbh  rules  of  c\idcncc.  suc- 
ce&s  is  sure,  detection  is  impcst^ible*  Out  of 
his  own  mouth  you  »itand  debarred  from  m 
much  aji  the  clrauce  of  eicposiiig  his  ireachery; 
debarred  by  that  j>art  of  the  rule  which  n^lates 
lo  inlerrogDtion.  From  exposing  it  by  ymir 
own  testimony  you  stand  douhly  ficfxirred  :  firsts 
by  tliai  branch  of  the  rule  which  regards  coiin- 
tcr*cvidence ;  next,  by  the  rule  which,  unless 
Qbder  the  covvr  of  stjane  disj^nis^-,  excliulen  iJie 
reccflring  the  testimony  of  a  parly. 

'Without  tho  sliKhtcsl  provocation  on  your 

port,  yiiu  hiirc  been  abu&G<l,  insulted,  wounded, 

Joy  a  malignant  enemy.     You  propose  to  your* 

\sairto  seek  redress  at  law.     In  the  heann^  of  a 

/known  friend  of  yourn,  in  pnrsijruire  of  a  plan 

coococied  with  the   M'mng-doer,    and  founded 

Upon  this  rulc»  (for,  with  hovr  much  care  »oever 

the  knowledge  of  the  taw  is  kept  in  g:eiienU 

frnni  th<-  licdy  of  the  people,  bad  laws  are  fre- 

quatly  no  secret  lo  tho  wicked,  whose  study 
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CHAPTER  V. 

OP   TtlE    DEMEANOUR    OF    THE   APVERSC   1KT£I 
KOOATOa   TO   THE    U'tTMlSS,    CO\SlDEU£D    tK 
ULSPKiT    UF    VhXATIUN, 


Tiiw  gubjcct  proseiUfi  itself  na  of  the  number  of 
those  which  scarce  al*V»rd  any  hold  for  any  de- 
terminate niles.  A  few  observations,  bowever, 
in  tlii^  way  of  naming,  may  not  he  altogetber 
vvithoiil  tlicir  uftL\ 

..M'hat  liberty  ottgbt>  on  this  occasion,  to  be 
allowed  to  the  adverse  inlcnogator?  L  [q  the 
first  place,  the  liberty  of  douig  and  saying  any- 
tJiing  wliich  promises  to  promote  the  discoTOry 
of  material  truth,  and  which  at  tht'  same  time  is 
not  pnidnrli\<^-iif  vexation  to  the  witness:  2.  In 
the  itcoond  place,  cyctx  liberty,  the  effect  of 
whieh  (althoogli  it  i^houfd  be  produetive  of  such 
rexaiion)  promises  to  be  attended  with  more 
ad\antage  in  R-i;i>ect  of  its  subserviency  and  ne- 
ce^Mly  to  tlw;  discovery  of  the  material  truth, 
tbui  of  mischief  in  rei^pcct  of  any  such  Ttxation 
of  which  a  may  btr  prodtictivc- 

What  liberty  ought,  on  the  other  hand,  to  be 
refused*  I-  In  the  first  place,  every  lilwrty, 
the  exercise  of  which,  beiJJg  or  not  Irmijj  pro- 
ductive of  vexation,  lian  no  tendency  ta  promote 
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tbe  fi$covory  of  truth:  2.  In  the  next  placc^ 
©vecy  Hbcrly,  by  the  exercise  of  whicU  (howerer 
it  may  po«t;css  that  useful  teadcocy)  too  great  a 
pncv  ]s  paid  in  the  shajie  of  %eKHtioD,  for  tlie 
advantage  [lurdiascd  in  tlic  Ahape  of  fartheraiice 
of  justice. 

Rule  K  Every  expresHion  of  reproach,  as  if 
for  e^jtablbhed  mendacity;  every  &uch  iruuiifes- 
taUon^  however  expreni^etl— by  language,  ges- 
ture, roiintenAnce,  ti^ne  of  voice, — (esijecially  at 
tbe  oul^t  of  the  examination)  ought  to  l>c  ab- 
stained from  by  the  examining  advocate. 

]f  the  tendency  of  such  stile  of  o^ldrei^  were 
to  promote  the  exLnurtiun  of  material  truth,  at 
the  Hamr  time  lli;il  the  ^tion  of  it  could  not  be 
KQpplicd  to  equal  L'tfcct  by  any  other  plan  of 
exiitDioatton ;  the  vexation  thu^  produced  (how 
fthHTp  !t(x^vcri  Dot  bcin^  of  any  considerable  du- 
ration, the  liberty  might  be  allowed,  with  pre- 
puHler^nt  advantage  for  the  furtherance  of 
justice. 

Out,  on  a  do»e  investigatioti,  no  adrantage, 
but  rather  a  disadvantage,  even  in  re&pect  of 
furtherance  of  justice,  seems  to  be  the  natural 
re«uk  of  an  assumption  of  this  kind.  The  in- 
strument by  which  mendacity  is  detected,  or 
deterrnl  fioin  the  attempt,  is  tlic  rcprcftcnta* 
lion  tif  f;irLs  inconsistent  with  the  false  aitsertionn 
advaxtccd  or  meditated:  facts  established  on 
other  ^oundf^,  viz.  improbability  of  the  opposite 
Jbcts,  indubtud)1e  testimony  from  other  quarters, 

other  assertions  advanced  by  the  witness 
on  other  ocea^^iiHift  or  on  I)tc  oeca.<iion  in 
hand*  The  effect  of  any  ^uch  contradictive  and 
damnatory  manifestation^^  will  be  in  itself  Auffi- 
cieutly  imprCAfrivCr  and  needH  uot  the  as&istance 
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of  any  auch  force  as  it  may  be  in  the  power  of 
ihe  advocate,  in  the  way  of  rliflorical  or  dra- 
iiLatieal  artifice,  to  apply-  Their  opcrntion  will 
be  proijurtioned  to,  ana  dependent  ujioii,  the 
cogency  of  the  arg\inicnt  derircd  ffx>m.tlie  con* 
tnSiction  affonled  to  the  fttalement  of  tlie  wit* 
DOfi&  by  those  oth^r  adverse  tesdmonie^. 

Ewn  in  tbe  vonr^e  of  ihe  examination,  and 
after  Iiaving  received  wlwte-Ter  warrant  it  is 
capable  of  rccciviag  from  whatc^-er  synkptoms 
of  mendacity  may  have  trani*pircd,—  it  sccins  to 
be  neitherneccfisaf^',  nor  (in  comparison  of  such 
unobjectionable  resources  UK  have  just  bcco  men- 
tioned) preferably  ctinducive,  to  the  purposes  of 
tnith  and  jtiAtice. 

At  ti^coutui  of  the  adverse  examination,  and 
therefore  before  ihitt  Btile  of  demennour  can  have 
received  any  warrant  (at  lea^t  in  tlie  eye«  i;f 
either  llie  judge,  the  by-^tanders,  or  any  pertGou 
bes^idcs  the  advocate  hintSL-lf  ulio  16  dbplaying 
it),  it  5ccin5  adverse  to  the  interests  of  truth  ana 
justice;  and  that  in  more  ways^  than  one. 

Of  the  Ic^iiimate  mode  of  attack,  -the  attack 
by  the  force  of  adverse  facts, — the  impreRsive- 
ness  depends  upon  the  force  of  i^uch  adverse 
facts,  arid  '\»  Ktroiiger  and  i^tniiij^r  in  pmjiurtion 
as  the  mendacity  is  more  cnonnuus,  and  (if  nn- 
dected)  pcmicioufl :  the  magnitude  of  the  force 
rises,  vith  the  Icfritimute  demand  for  it,  oeca- 
sioucd  by  ihc  improbity  of  lUe  individual  to 
whose  mental  feelmgs  it  is  applied. 

Of  the  opposite  moilf  of  attack,  the  impresk-* 
sircness  proportions  \i^-M,  noi  u>  the  improbity 
of  the  witiioii$,  but  to  hi»  sensibility,  bis  natural 
timidity:  a  weakuci^q  much  more  naturally 
allied  to  probity  Uian  to  it£  opposite.     By  re- 
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proacbful  and  U'mfvjnc;  demeanour  on  the  part 
of  a  person  iavestea  ^^itb,  and  acting  under,  an 
authoriiy  thus  formidable,  it  sit^eins  full  as  na- 
tural that  an  honest  wilii^sft  should  be  con- 
f<Hinded.  and  ihuf«  deprived  of  recollection  and 
due  utlcroDce,  and  even  (through  confuj^on  of 
nund)  betrayed  into  self-coiaradjction  and  in<- 
voluntary  fal«eliootl^  a>i  that  a  dishonc&t  wime»5 
should  be  det4M*ted  and  gx|)gi>^.  The  quiet 
mode  above  described  i^  not  in  any  degree  sus- 
ceptible uf  tiii^  sort  of  abuse:  the  outrageous 
tnod«  soemfi  more  likely  to  tenninute  in  the 
abuse  than  in  the  uiie. 

Id  anollier  i*"ay, — far  fropi  buiuff  conducive  to 
the  detection  or  prevention  of  mendacity, — it  ha^ 
a  tendency  to  »ervc  the  side  of  injustice  by  ex- 
^Oog  in  the  mind  of  the  judge,  [e^{)ecially  in 
the  ca»e  of  a  non-professional  and  unpractised 
judgo,  the  jiinTiianl,  prepossetisions  mjurious 
toanboDCwl  witae^s,  and  prejudicial  totiie  inle- 
reslA  of  truth.  The  contagiousness  of  perfiua- 
aioD,  real  or  pretended,  is  no  secret  to  the 
obterringmind. 

In  the  90Tt  of  treatment  thue  given  to  a  wit- 
Dcu,  two  dUtin];rti)ft1iable  injunes  may  com- 
Jy  lie  i«eeii  uniu-d :  the  imputntion  of  g^iilt 

It  wpon  the  Winers,  in  the  way  of  a:<«iimption, 
frequently  without  any  (fround  at  ull,  and  aU 
ways  witiiout  the  justification  atforded  by  ante- 
eeJoDtly  npp:uvnt  (jrounds;  this  unwarranted 
tmpotation,  coupled  with  the  assumption  of  a 
iort  of  rni^if^teriftl  authority  over  the  wilneas 
by  the  advocate.  Howsoever  it  mny  be  in 
reipect  of  the  imputation,  the  a«sumptiouof  the 
■uUiority  cannot  but  be  ackuowkdged  to  be 
witboot  Frn>und.     For  amy  authority  over  the 
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then  is  do  better  pretence  oa  the  part 
of  the  advocate  than  there  would  be  oq  the  part 
ct  AejmsTfi  oo  the  nan  at  iheageatthn  on 
the  van  c<  the  pmctpal,  hi  whoae  pbce  be 
acan«,  to  vboAc  behalf  he  acu.  That  the  wit- 
aeaaiaaUthevhile  onder  the  preaaore  of  ao 
<ibGgrtaB,  nonl  aa  well  as  le^,  is  nol  to  be 
dSspottd;  thai  the  pony,  lo  the  ptejudioe  of 
whose  canse  the  aesttMuny  teads,  poas«aaea  a 
m;fat  oorrgsncaiifaglolhatotligatioD,  is  aa  tittle 
tDbedcnica:  that  the adTorate.staiKluiffm  the 
place  or  l^  the  ndc  of  hu  dieat,  is  entitled  lo 
the  excrdse  of  thai  tight  in  its  full  extent,  is 
e<]&ally^  cWar :  boc  a«  to  power,  aatboritjr,  any- 
Ihngcif  that  sort,  tbrrr  is  but  one  sort  of  penton 
to  whoa  any  pririle^  of  that  sort  can  with 
pmihcty  beascribed.aDd  that  is,  the  judge. 

As  to  the  adTOcate ;  wfaaterer  restraints  in 
respect  ofnwdeiatMm  and  deconim  are  bindini^ 
upon  the  party,  are,  in  point  of  jasuct\  equally 
binding  upon  this  his  F^prearDiativc. 

Rule  3.  Such  unvartanted  manifestations,  if 
not  abstained  from  by  the  ftdrocate.  ought  to  be 
checked,  ys-jth  marks'  of  disapprobation,  by  the 
judge. 

In  the  presence  of  the  jndjc^,  any  misbeha- 
Tiour,  which,  being  wili»'!v»«d  al  the  tinte  by  the 
judge,  is  regarded  by  him  without  censure,  be- 
coatcs  in  effect  the  act.  the  misbehnvkHir,  of 
the  judge  On  bim  more  partictilarly  should 
the  reproach  of  tt  lie ;  because,  for  the  con&i- 
TaDCe  (which  is  in  eflect  the  an  th  on  radon)  of  it, 
he  cannot  ever  pDSAe*i<i  any  of  those  expuse«, 
which  may,  ever  and  anon,' present  themselves 
on  tJie  part  of  the  advocate. 

The  dmand  for  the  honest  vigilance  and 
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occaskmal  inteHeTxmce  of  the  judge  will  appear 
the  ntmnger,  wheu  due  crjuH^dE^rauoi)  is  had  vf 
the  .ilrejigtb  of  the  tempiatioD,  lo  which,  on 
ibis  occasjon,  the  probtly  of  tJic  advocate  is 
expoftcd.  SJDuter  interests  in  couMderablc 
variety  concur  in  uistifjfatin^  him  to  this  impro- 
per pniclici', 

L  In  thL-way above  meiilioned, an  advanla^ 
ia  Dttturallv  dcnvcd  to  bis  caUAC :  cspcciaJly  (or 
rfttbcr  exclusively)  if  it  be  a  bati  one:  labounm;^ 
therefore,  in  proporiiou  lo  ii4*  badiie&s,  under  the 
Deed  of  Beelciag  its  sup|)ort  in  such  undue  ad- 
Tsntaffeji. 

2.  rib  zeal  in  behalf  of  the  interest  of  Ilia 
client^  iiiHis.  in  this  sort  of  impassioned  dcmeaa- 
our,  cm  ocea^ion  of  displaying  itself, 

3,  The  love  of  power,  the  appetite  for  respect 
und  deference,  (pa!<«ion8  inhen^ut  id  tlie  species, 
and  in  a  particuW  clegrre  brou^hl  into  exercise 
by  the  profession},  find  in  this  display  of  iiupe* 
riority  a  gratihcation  suited  to  tJitir  nature, 

Riile  ;f.  When,  on  the  fabe  supposition  of  a 
ilbposition  to  mendacity,  an  honest  witness  has 
bora  treated  accordingly  by  tlie  cros4*examiji- 
idg  advocate  (the  jtulgt^  having  ^uirered  the  ex- 
ttniaaiioa  to  be  conducted  in  that  manner,  for 
the  sake  of  tnilh} ;  at  the  close  of  which  exami- 
OftttOQ  all  doubts  rcspcctin;;  the  probity  of  the 
inliie«&  have  been  dispelled ; — it  is  a  moral  duty 
OD  ihe  part  of  the  juuyc  to  do  what  depends  on 
him  tj>w»ntK  v>othing  tiie  irritation  Au^titined  by 
Ube  witncM^fl  mind:  to  wit^  by  expressing  his 
own  satisfaction  respecting  the  probity  of  the 
witness,  and  the  sympathy  and  regret  excited 
by  the  irritation  he  has  undergone. 
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Tbair  in  any  cooaklcrable  degree>  any  &uch 
sympathy  should  in  fmy  i^uch  Elation  really 
have  bccD  fell*  is  not  rcasouably  co  be  exp^t* 
ed :  any  more  than,  on  the  part  of  the  hunter, 
for  the  a^nies  of  the  deer  whom  he  lias  boen 
Tunnipg  down.     Tint  the  occasions  in  jixlicatiirc 
are  not  wanting,  in  which  a  schm:  of  decorum, 
and  a  usag^  that  has  been  funded  od  it,  has 
commonly  the  effect  of  p^'ing  birth  to  demon- 
stratiorii^  of  that  kuui.     In  it  caste  of  expecta- 
tion, by  which  the  sympathetic  feelings  of  the 
by-slandrre  are  understood  to  be  excited,  when 
scnten<:<^conie8tobcpronouncedii]»o[i  a  criminal; 
— aloi^with  the  naturally  an<l  propcrlypredonii* 
naut  exprc)«$ionK  of  sympathy  for  tlie  suSering  in- 
terests ijf  the'  piiblk',  exprossiuns  of  symj^lhy  for 
the  Buffering*  of  the  guilty  mdividual  arc  as  natu- 
rally and  properly  intermixed.     It  is  one  of  the 
common-places  of  judirial  oratory— of  judicial 
acting,  upon  the  forennc  theatre.   The  addition 
presents  itself  a»  one  that  would  neither  be  un- 
useful  nor  undiM*,   if,   to   tlieiw  <^Kpw-wo«H  of 
^mpathy  for  the  individuEil  Jn>^tlv  wounded  by 
the  hand  of  law,  corrcspoodcot  dcmonstrationA 
were  aft  regularly  added,  having  for  Ihoir  object 
the  healing  the  woimd*i  unjnatly  inflicted  by 
the  hand  of  the  lawyer.* 

■  Vniitt  Ih*  spnr  oT  ih«  provocatjoti,  1  remcmbtr  iww 
And  th<a  U>  liavc  obvcTvcd  ihr  wiluos  turn  npoa  the  a<1to- 
e«i4  b  ihe  vay  of  reialittioa.  On  an  occBiion  of  diU  lOct, 
I  hi*^  slfo  aow  vnd  dien  cbatrv^d  ihe  vaiA^  lo  mteipow, 
f6r  tbe  purpote  ^f  Bpplyipff  a  cbedt  to  ui«  pmitAnco  of  t]i« 
vkii«l«>  Foronf  DCC»«io<i  in  whkh,  omler  ihr  hpitf  of  iLe 
'TiJTiry,  lt»«  inJTirf d  -fflrnflB*  hw  pr«i«Bie4  himtfir  lo  my  wa- 
ccpljon  04  orr^ntrppint*  tbc  ItmiU  cf  a  jtiM  ifcfunr^i^Ufi, 
tvcniy.or  twice  twf^Olv.hjivc  occHrrK^,  rii  whicli  lire  «kt[»»» 
hu  bfvn  mifftua^  without  iT«i«t«ncc  %n4  withoat  remedy^ 
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The  subject  i-*  manifestly  of  the  mimVr  <tf 
\Q9e  which  admit  ikoi  of  rei^xiLatiou,  in  any 
coercive  shape.  Hut  tike  more  completely  uti- 
•UKceplible  it  14  of  r€^i)lat>on,  the  more  urnft^nt 
■the  dcmuiid  It  presents  for  wstruciion;  which, 
where  regulation  is  itiapplicablo,  )£  the  sole,  nor 
by  any  means  inefficacious  (though  to  English 
law  alnH)st  unkiiuwii)  resource.  The  moio 
iiiapplirahlc'  the  fofcc  of  the  political  sanction 
i*,  ihe  greater  the  need  for  calling  in  that  of  th6 
moral,  and  applying  it  to  the  best  advantage. 
rThat  iha  &trot^:est  checks  to  mit^condaet  cannot 
be  applied,  is  surely  no  reason  why  the  benefit 
of  even   the   mildeU   and  genlteift  should   be 

ra«!il. 

The  remedy  moiit  applicable  (tmd  firom  b^n^ 
i80  simple  it  M  not  the  less  eScacioiia),  U  pub- 
licity. 

Against  malpractice  more  directly  and  obri- 
ouslv  adverse  to  the  ends  of  justice,  a  remedy 
^ppriTfl  hy  the  Irgi^lature  »t  a  very  early  pericMl 
of  the  hjeiory  of  the  judicial  Hvslcm,  w  to  be 
Ibund  in  the  instrument  called  a  bil  I  of  exceptions : 
whatever^  in  the  judge's  charge  to  a  jury,  is 
Teganlod  as  bein>;  improper,  is,  a:  the  instance  of 
tbe  party  or  hJv  HdviK-ale,  committed  tr;  writing, 
and  the  judge,  on  being  called  upon,  i.%  bound 
to  recognize  it:  whereupon,  m  case  of  appeal, 

mH  a«  vithoul  juAt  cfuitt,  under  lb*  i<irnin<  infl'Cted  on 
fc«D  hy  titc  oopf<^^&ii  And  iiiAoli^acc  of  an  advf  rfif.  tdvociild. 
Sta/rr  nrr,  I  lldlik,  had  1  ih^  lalUfaction  of  nbitCM  '\i\'z  tlit 
^qdrt  mti*ip»>*r  lo  affwtl  his  |jnitJ^(:iinn  to  it*  witTifuPL,  i>iilipr 
al  tic  voniDcnccoHnt  of  the  pc^nftrtiucn,  for  tiicT  purpou!  cf 
•M^iif  or  Bncvifttinc  ihc  injury,  or  at  tbc  coikchiNDii,  for  tlic 
nsrpoM  oJatfordinx  !Bft|L5fAi:liciii  for  [t :  eucL  inadequate  n^lii- 
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tht  very  words  are  referred  Ic  the  cognixance  of 
a  AiippnrNr  jiidicaUtry- 

If^  without  t\\e  formality  ofnn  Appeal  lu  a 
legal  judicatory,  proviiiion  were,  in  like  raani>er, 
in  the  ca»e  here  in  question,  made,  for  laying  t3ie 
history  of  the  transaction  duly  auUienticated 
before  tlic  ttiunil  judicalury  uf  the  titililk-;  ihu 
abuse  Would  lind,  in  an  <'\jtedteikt  tltiis  atmplc, 
a  check  too  cUicient  to  be  consented  to  by  those 
whose  power  of  inflictinp:  injurj'  ou  prcicucc  of 
justice  would  be  thui;  put  under  re^tntini. 

In  tlic  case  of  those  Iriuls  of  which,  in  ri^ipccl 
of  their  importance,  it  i^i  foreknown  or  expected 
that  what  passes  in  thcoi,  being  taken  down 
word  for  word  by  ehort-haDd  writers,  will  bo 
printed  for  ^neral  Bale;  this  abuse  is  exem- 
plified (if  at  all)  in  a  very  inferior  de^e. 

A  set  of  monitory  ruleH,  (oiid  it  would  not 
need  to  be  a  voluminous  one),  hung  up  in  the 
iana  of  a  tabic,  in  chamcter»  large  enough  to  be 
legible  to  all  eyes  at  once;  a  eel  of  riilc«.  pre- 
scribing what  is  proper  to  be  prescribed,  for- 
biddhiL^  what  it>  proper  to  be  forbidden,  respect-^ 
ing  tlie  ttcpijriment  of  the  several  elasses  ufllie 
dramalifl  perw>n£e  <m  the  forentvic  theatre,— {to  be 
prescribed  or  forbidden,  with  or  without  penal- 
t»eB,  according^ as  penalties  w ere  apphcablc or  in- 
applicable)— would,  surely,  not  be  an  unsuitable 
article  of  furniture  in  a  court  of  justice. 

If,  in  ^tirh  it  Idble  of  nilcj;,  the  practice  pf 
,broiv-beatiiig  were  noticed  (thnugh  it  were  but 
in  the  ^ntlcst  terms)  as  a  practice  to  beavoided» 
it  i3  Hcarcely  possible  to  ooubt  that  it  would  be 
eradicated  Eiltogetfaer, 
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CHAPTEK  VL 

or   TiU    NOTATION    AND    AECORDATtOV    OF 
TESTJMOKT. 


SiXTION  1.-^6^  ^  naUdmt  and  rccorJation,  as 
appiied  to  oraiH/'deiivcred  It'stimo/ii/, 

Of  tbo  use  and  importance  of  permaiioncc  ia 
tefttiiDODy;  of  iIkt  [tccvs^ity  ufwriiiri);,  as  bcin^ 
Ihe  fio)e  irustrument  or  cIliciL-nt  caiiseofpenna* 
neoot;  cf  the  nature  of  minuted  leatimony,  as 
coDtradisUnguishcd  from  ready- wrilten  testi- 
mony ;  of  tlie  uso  there  may  bo  far  each  in  prc- 
fercDce  or  in  addition  to  the  other,  and  of  the 
ftdvanttfge  po«£eKt»ed  by  uniuited  tuMimony,  ia 
the  eksential  points  of  diK[>4itcli,  utu)  sccunly 
ogunst  mcndacitv-wn'ing  information  and  re- 
fLnrtioD ;  enough  ha^  btxn  said  already. 

The  operalioa  whereby  tira  voct^  testimony  U 
conrerted  into  minuted  tetytimony,  is  or  may  be 
called  notation,  minute- taking,  recordation  of 
tttilinioMV,n.'i^istraiii*riori*-?<liiiioiiy : — ui.ormay 
be  called:  for,  somL-how  or  other,  though  the 
raiDG  of  the  ^ork  tbu^  produced  is  of  frequent 
occurreDce*  the  like  frcmicncy  cannot  be  predi-* 
caled  of  the  name  of  the  operation  by  which 
Ibe  woric  K  produced. 
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PermsmL-nce  in  thele»liin'>Tiy  wijf  usc,*-iK>ta* 
ticKi,  therefore,  con^^idertrd  as  an  cfiicieni  cause  of 
permancoc^,  is  q(  U34c. — in  two  very  distinguish- 
ablewayj),  and  on  as  maiiydislinf^iishablcooca- 
sionK :  viz.  to  the  jud^.  aiid  .L^iust  the  judge.* 

To  the  jud^e,  notation  i»  of  use,  to  enable 
Iiini,— at  all  tinier  down  to  the  momeikt  whicii 
givea  birth  to  the  la^t  word  of  hw  decree, — to  ir- 
freab  his  memory;  and  render  his  view  of  the 
testimony  on  which  that  decree  is  to  be  grounded 
as  correct  and  complete  a<  the  purpocc  of  each 
moment  can  rfqiitif . 

A^aimt  the  jiid^e^  for  the  protection  of  litiitors; 
for  the  protection  of  the  interests  of  truth  ami 
justice  against  any  ermi*  {vo]untar>'  or  mvoiun- 
tarv)  on  the  pari  of  ll\c  jndgc;^recordatiott, 
an^  thence  notation,  are  of  u&c,  Ibr  the  purpoce 
of  giving  correctnes*;  and  completeness  to  the 
opinion!!  ;\nH  decisions  of  such  pensons  (if  any) 
by  whom,  in  the  character  of  supcrordinate 
jitdijes,  the  fpiestion  may  come  to  be  rc-judged^ 
and  hiM  conduct  in  relation  to  it  judged. 

To  the  class  of  sa|>erurdinat€  judge*  may  be 
refefted,  on  this  occasion,  in  the  first  place, 
otficial  jiidgcA;  jud^s  to  whoj^  lot  it  may  fall 


vhom.  Ibr  tb4  pvr|Kit«  oT  decision,  Ih^  Itnimony  u  to  tx 
co1lcctl^d,  thd  by  whom,  on  cho  j^iind  of  Ifce  lc«tim<mt 
when  colE«:tril,  tlic  ilcL'UiOct  i«  lo  be  pforrouiicciL  Theac  Iwo 
funribni  ma}  (for  rlipmirpnif  of  thL-tr^qmrnt  at )««Kt, lot  ti« 
hope)  Ltc  odn>^<lrrr<I  as  iictn);  (lrt<^hftfg¥d  by  on«  ani)  the  sunc 
pertoQ,    Vt-t  tporid  ii  uot  m  unrortunatc  but  Ihut  Ihii  aaic& 

ilitaiuoaa  arr«ngmH-nt  hy  vtjiicb  tbpy  Ka^r  m  lomftnjBn- 
■taijcct  been  ft<>pcirai«d,  h;u  not  bnn  i}»jt«  mo  \\t\mtf^\  u  ^ 
tiwre  real  in  iwaia,  throughout,  tbc  veil  of  tlic  lonple  of 
juticr. 
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to  take  cogni/Ance  of  the  raiiw*  itielf  i  n  the  way 
of  ap[>ctU,  for  Uic  puq)ose  of  reviewing,  and 
dtlier  contirming:  or  nbrogaling  or  altcrici^,  the 
decision  Ko  given  in  the  first  in^taiicc :  in  Uio 
next  place,  tlie  public  at  Ini^i^s  ^'i*^»  without 
any  Authority  to  abrogHti*  or  modify  llie  d«ci- 
rHon,  M-ill,  when  thij?i  informed,  be  not  the  Ici^s 
.competent  to  sit  in  judgment  on  the  conduct 
ilaint-d  by  the  judgts  in  fospcctof  it;  re- 
ii-ardin?*  or  puniAhint;  him,  accordinfj  to  their 
conception  of  his  good  or  ill  de>;ert8, — rt-waixling 
bini  wirh  iheir  esteem,  punifrhiiig  him  with  their 
difte»tecni  and  di^splea^ure. 

Lot  U.S  recapilulnic.  Use  of  notation  to  the 
[judge. — presenting  him  ot  all  times  with  acorrect 
tnd  complete  view  of  t)ie  ground  on  which  hU 
decision  is  tu  he  huiU.  Use  uf  Tccnnhition  av 
vgEtnut  the  jud^e,  in  case  of  ajiiK-ul, — nresent- 
iag  to  the  judge  of  appeal  a  view  of  tne  ^aroe 
groiLod,  as  correct  and  complete  as  may  he ; — 
Mtnay  be;  for,  unhappily  (as  will  be  seen)  the 
view  taken  by  the  judge  of  appeal  can  never  be 
altogeiher  «>  correct  or  complete  a»  Ihat  which 
may  bare  licen  taken  bv  iht^  j^idgtr  in  the  tirat 
inatukce.  Use  of  recordation,  with  or  without 
appeal, — predentin^  to  the  public,  in  their  ca* 
pacity  of  judges  of  the  conduce  of  the  jiidt:e,  n 
viaw,  as  correct  and  complete  as  may  be,  of  tlie 
«anie  gftHiiKJ* 

Bdwi^n  ix»t:ilion  nnd  Tertndrtlioii  ^rr-roTiIiilioQ 
as  applied  to  evidence}  a  shade  of  difference 
may  Eilrcndy  have  been  obHCncd.  Recordation 
iiiipbe«  prescr^'ation :  notation,  not.  To  the 
juag«,  considered  by  himself,  notation  expresses 
all  Uiat  ia  of  uRe:  against  the  judge,  not  noia- 
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tion  only,  but  prcAerration,  recordation,  ia  ne- 
ceseary.  No  sooner  in  the  decieioo  pronouncedt 
tlmn  the  notes  Uiken  by  the  jud^,  or  by  any 
one  for  hi«  use,  might  be  destroyed  ;  destroyed, 
sot  only  without  inconvenience  to  him,  but 
1^DtimeT<  ut  his  no  small  easement  and  conre- 
aiencc.  But.  for  the  use  ofajudge  of  appeal, 
and  of  the  public  in  their  character  of  judges  erf 
Judges,  it  IS  necoHsary  tfiat  the  notes  taken  bo 
D'»t  tjnly  taken,  hut  jirt'scrvcd, 

Referejire  bf^ing  had  to  the  occasion,  the  u»a 
of  notation  and  recordation  to  the  Judge  admits 
of  divcraificaticnii  ^vhich  require  to  be  distin* 
guiftbed. 

For  divert  purposes^  the  testimony  of  (he 
name  deponent  iray,  at  difFrrt'iil  liinct,  rrqntn^ 
to  be  repeatedly  Drought  to  view:  before  the 
jitd^  below,  for  co!ifrontation  with  itself,  or  for 
confrontation  with  other  te.'^timony  delivered  by 
other  deponents — (with  itself,  for  elucidation, 
for  proving  or  disprovini^  the  consistency,  and 
'thi*nt^  the  trustworthiness,  of  the  de|x*fient): 
befort^  the  jud^^p  of  appeal,  for  thi*  pur()Ose  of 
the  appeal.  If,  on  the  appeal,  the  dc|)oncnt  be 
re-examined  m^d  voce,  aA  in  the  first  inEtanee  ; 
the  minutes  taken  at  the  first  trial  will  servo  to 
coniroinl,  or  (in  ea^^e  of  deperition,  or  for  dis- 
patdi  on  points  to  which  the  dispute  does  not 
extend)  to  stand  in  lieu  uf  re^-delivered  virA  voft 
evidence  ;  and,  in  the  like  case,  testimony  deli- 
Yered  in  one  miil  may  be  employed  with  advan- 
taffe  or  of  necessity  in  another;  soireiime«  in 
any  number  of  other  causes,  on  to  the  ei^d  of 
lime. 

From  thi«  comprehensive  cniimeralion  of  pool- 
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Mble  occasions,  may  be  dectiic«cl  the  rollowmE?  list 
of  particular  ajid  eabordinate  usc-8  o(  the  con- 
tMXlcil  opei^tiona  of  noUtionaiid  rccordatioD  : 

1.  On  {tie  occasion  ofa  rliffbnnit  rKamliiation 
orenqiitry, — coDfromation  wiUi  tlic  tcfitinian)  of 
tbc  some  dci>oncDl:  for  example,  to  prevent 
bodcslidint;. 

2.  Ditto  with  ditto  of  other  deponents. 

3.  Ill  Uk  case  of  the  death  or  non-lbrthconi- 
ingness  of  the  Aame  dejionent, — to  se.r\e  inAteud 
of  hifl  re -examination  rir<c  ts^c, 

4.  To  serve  instead  of,  or  in  tidditian  to,  vica 
uor*  re-oxaminaiion,  in  caiie  of  appeal, 

5.  To  serve,  on  ihe  oocasiun  of  lutLire  dUpute^ 
between  the  sanjc  or  i>lhcr  mrlirj*,  for  tlic  prt-- 
veation.or  (ifLhiitcaiiDut  be)  for  the  dccisioo,  of 
otbor  ftuits. 


Skctiov  II. — In  K^iat  cases  shmkl  nototum  and 
rvcoi-x/atioii  he  cmphyai? 

StKh  being  tbc  n«cfi  of  rccordatioD,  in  what 
cases  shall  it  be  employed  ? 

Were  security  against  misdccHion  the  Aole 
object,— in  all  cases  witlioiil  distinction;  for 
where  is  tbe  case  in  which  it  may  not  be  pro- 
ductive of  mich  w^'uiilv,  ill  virtue  of  some  one 
Bfticlt^,  in  virtue,  of  .scvcTttl  atlicle>  at  once,  in 
the  abore  list  of  uses  ? 

1'  But,  on  tliiB  occasion  as  on  all  others,  rc^rd 
for  any  one  or  more  will  require  to  be  tempered 
by  due  re^rd  to  the  other  ends  of  justice.  By 
security  agains^t  miMlecision,  the  direct  ends  of 
jastice  are  provided  fi>r ;  but,  in  thi^  case  as  in 
til  others,    the  advantages  obtainable  in  this 
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shape  are  DOl  to  be  obtained  but  at  tbe  expense 
of  collateml  incouvcnicncc.  m  the  diapc  of  de- 
lay, vexatwQ,  and  pecuniary  expense. 

If^  to  the  taking  cognizoBce  of  a  demmnd  ofa 
^quantity  of  com  to  die  value  of  no  more  than 
.As.,  wntiog  whirb  cannot  ht^  bad  tot  teaa  than 
]03*  is,  in  any  court,  rendered  necessary,  it  is 
obvioui  that  for  a  quauuty  of  com  to  that 
value  no  man  haft  any  security;  noTj  coose- 
'^ucntly,  fur  Uic  whole  quantity  of  com  in  the 
whole  country,  or  any  part  of  it,  dut-A  thera 
cau5t  any  adequate  security,  as  f ai  a&  depends 
upon  that  court. 

If  each  parcel,  bow  mbutc  soever,  be  not 
tceure  to  a  man,  neither  ]&  the  whole.  If  each 
grain  of  com  in  bis  granary  be  not  itecun*  to 
him,  neither  is  the  whole  granary :  if  each  might 
be  taken  from  him  witlwat  recbess,  so  m^t 
cYcry  one. 

It  is  in  this  point  of  view  that  causes  (suits) 
will  come  to  be  lii^tinK^iiiiibe^l  into  two  cuusas 
-<^-cauticH  r^cordalion-worthy,  cuustrs  not  re- 
ition-worthy.  The  problem  will  be,  in  the 
of  each  cauf^c,  and  occasionally  in  the 
instance  of  this  or  that  examination  that  may 
come  to  have  phce  in  the  course  of  any  given 
cause,  to  which  of  these  two  cta&ses  it  shall  bo 
referred. 

Every  canst*  is  recordat  ion-wort  by,  abstrac* 
ition  made  of  the  delay,  vexation,  and  cxpenM;: 
every  cause  is  rccordation-worihy^  unless  in  so 
£ir  05  sonK  special  reason  can  be  shewn  to  the 
contrary, — in  so  far  as  a  sufficient  reai^on  can  be 
shewn  for  re^anling  the  mcouvi'niejice  tu  the 
shape  of  delay,  vexatioDt  and  cKpciiM.',  as  being 
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l^repotitlenint  nver  ihr  advantage  of'security 
Aiiwnst  ouncieciaion  (regard  being  hikd  to  the 
Acrcral  CTealuoI  causes  cofitaincd  ia  the  above 

But  tlioupfb  no  sort  of  cau^e,  nor  uiiy  indivi* 
duttl  CHuw,  t-ati  with  pToprifty  be  plaml  on  the 
list  of  DO n -record at ioD- worthy  causes  witbnut 
&pccm)  ratfion.  it  follows  not  tliat  that  li^t  mnst 
to  less  Qumomus  than  the  opposite  one.  On  the 
contnin',  it  will  pmbably  be  found  by  far  tho 
jnore  numerous;  whether  the  natural  syslcm,  or 
the  lechniml  »yi4tcrm,  in  any  nf  iu  existing  mo^ 
diftcattons.becnnsidered: — the  actual  proportion 
Under  the  ^yt<tL-nu  by  which  mala  fak  sui[;4  m 
such  multi tuck  ft  urc  bred  and  bon&fidt  suits  smo- 
thered, or  iho  pro;iortion  that  would  take  place 
in  a  T^yi^teiu  undtr  which  the  L-ncuunt)^*mcut  and 
diMxniragcineiit  were  to  cbangt'  placra. 

The  rea-M^n  \%  that,  on  the  one  hand,  under 
crerj'  system  of  procedure  [actual  aad  possible), 
—die  quantity  of  evidence  delivered,  and  the 
mode  nf  delivering;  it,  being  ^ivcn, — the  delay, 
aalion,  and  expense  attached  to  the  recorda- 
tion of  it  (I  speak  of  the  tnere  manual  opcmtinn 
fjf  Goniniitting  it  towriting)  must  be  the  same. 
On  tbc  other  hand;  out  of  the:  whole  number 

njitfi  of  all  5i0rts  that  receive  their  cf^mmencc- 
'neot,  it  is  happily  to  a  very  small  pro|>ortio& 
unly  Uiat  any  cOTif»iderable  demand  for  notation 
^'Mn  n-cordalion,  a?f  a  seciirity  iiguiiist  m)*;dpci- 
aioQ*  will  apply.  In  by  far  the  greater  number. 
the  ncce»Bjt)^  of  a  claim  in  form  of  law  x% 
produced,  not  by  ony  ability  (real  or  so  much  aJ4 
»upp06ed)  on  the  ]>art  of  the  defendant,  toop- 
a  fufficient  defence  to  it, — but  cither  by 
reluclancc,  or  absolute  iitability,  tu  comply  witn 
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it.  And  even  among  the  c&ses  which  do  aflbrd 
matter  for  a  IxmdjiSe  defence,  U  will  only  be 
iu  a  comuurativfly  stiiiull  miiiilier  lli^t  the  v\U 
deuce  will  furnish  matter  of  iM\y  sucii  ditliciilLy, 
or  for  any  audi  difiercnce  of  opinion,  m  to 
attach  any  considcmbic  iinpartanco  to  tLc  ope- 
ntioQ  whereby  a  perpelual  oxi^u-Eict-  is  given  to 
the  wqhIs  of  whicli  the  tenor  of  it  is  composed. 

A  tini',  therefore,  niiifvt  ht  drawn,  Komewherc 
and  fiomchow :  but  where  and  how  t  At  fmi 
rievr.  the  difheulty  will  Ix:  ant  to  present  itseir 
as  insu[>erable :  on  e»ch  »dae  injnt^tice,  inevi- 
table injustice :  on  neither^  apything  better  than 
a  chuice  of  injustice;  aiul  that  choice  a  taitk  not 
for  rea!K»n  but  lor  fortAine.  Draw  the  l)i»e  where 
youwill,— onone^de  will  bean  expanse*  within 
which,  for  want  of  so  cflicicnt  a  check,  the  ma- 
chinatioTi»<  of  malajide  suitors,  wlicthcr  plaintiffB 
or  dcfenJaDls,  will  take  sanctuary,  and  find 
ihemsclvcfi  in  force. 

On  a  closer  view,  means  may  pevhaps  be 
found,  by  which  the  se[>aration  may  be  made 
witli  ftomewbat  less  disadvantage.  The  line 
being  drawn,  and  (for  experiment  and  argument) 
ftay,  in  the  first  iastunce,  throuj^i  any  point 
alplaasure, — all  above  the  line  will  be  the  K^^^'P 
of  reeordatioTi'Worthy  causes;  hclowitwill  be 
the  place  for  non-recordation-worthy  cauaea. 
In  both  inatnnccs.  forcauf*cffrccordatir>n-M-orlhy 
andnon-r<?cordalion-worthy  :  but  in  whaisen^e? 
bow  taken?  Not  indiridually,  but  only  in 
sprcie.  In  the  door  Irft  oih'H  fur  ;utitiilling 
inUft  the  recorde<l  class  indiriiluaLt  tk.-U>ng:ng 
frimA  facie  to  the  non-rccordation-worthy  class 
— in  tiitf^  tcmjKramcnt  lies  the  resource  agunst 
ultimate  aud  preponderant  injustice. 
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L«l  the  suit  (for  example)  be  of  a  pecuniary 
nature,  and  itie  line  dmwn  vu  llic  ground  of 
value :  in  all  c»ui«es  alxive  50/.  value,  the  cvi* 
deoco  to  be  recorded  of  course ;  ia  all  causes 
flr-Eore  ibe  demand  ri:<es  not  to  that  value,  no 
stich  recordation  of  course.  But,  on  this  occa- 
idoQ  as  on  every  other,  the  frtrtium  affntioms  U 
an  object  lo  be  attended  to,  and  one  that  will  lie 
atlenacd  to  hy  every  legislator  to  whom  the 
feelinpa  of  individuals  (the  inatler  of  which  the 
prosperity  of  the  state  is  composed)  is  an  object 
of  regard.  And  even  when,  oin^ideretMiy  ilseif, 
the  subject-niatter  of  the  dispnle  i»  not  suscep- 
tible of  any  such  value ;  as  where  it  cot^ststs  of 
a  mer^  sum  uf  moncy^  payable  in  a  number  of 
articles  'pieces  of  money),  in  their  individual 
character  referred  ^bHulutety  tt>  tlie  dt:btora 
cboice;  still,  a  value,  beyoou  the  current  talue 
of  (he  piiin.  msy  be  attaclicd.  lo  Yiclory,  by  the 
circumuUuiccs  of  tlic  dii^putc.  This  cou&idcrcd, 
let  it  (for  argument's  sake)  depend  on  cither  party 
lo  take  the  suit  out  of  the  loHer>  the  iion-n.'cord* 
;»tioQ-«rorlhy,  and  place  it  in  the  higher,  the 
reoordatioD'Worthy,  claan. 
I  Good  :  but,  by  thia  arrangement,  is  there  the 
fahie  c^a  single  atom  ttubtractcd  from  the  ac- 
DOttnt  of  delaVt  vexation,  and  expense? 

No,  certainly:  to  amiihilale  that  mass  of 
ir»convenieiK-e  is  not  possible:  but  what  ts 
pussibic,  i»  to  place  it  upon  the  shoulders  of 
iiim  tnr  whom  an  extraordinary  value  ia  ^et, 
or  pfoIcA^  to  be  set,  upon  the  advaniap^  to  be 
porc)iat:4.^  at  tlic  ex|icn(>c  of  it.  Ther^  then  let 
It  bt*  |i1;iced :  at  any  rate  in  llic  finU  instance. 

Wbrti  llie  nature  of  the  cause  come*  lo  be 
understood  (understood mall  itscircumMonccs), 
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it  is  with  ibe  judge  that  it  muGt  rest  to  say  on 
who^e  shoulder)*  the  burthea  sball,  tii  ibu  last 
in»ituiice,  lie. 

(iood  again :  liut,  the  part)*  who  has  need 
of  the  Hccuriiy,  what  is  to  be  done,  if  he  be  un- 
able to  defray  the  expense  ? 

In  ihts  extraordinary  case,  must  be  saffered 
to  take  ptace,-— ^v  ith  Uiat  coiicem  and  regret 
which,  on  evrry  Micb  occasion,  a  lover  of  man- 
kind, and  of  justice  for  the  sake  of  mankind, 
can  never  fail  to  experience^ — that  which,  by  the 
conductors  of  the  leohnical  system,  is,  without 
any  such  eincilion,  suffered,  cr  tailier  made,  to 
take  place  in  all  ordinary  caf^eft : — the  indigent 
man  muftt  be  left  to  bear  the  penalty  of  his 
indigcnec. 

Vol  chat  he  u'iil  always  be  condemned  to 
bear  it  without  hope.  The  security  to  be  pur* 
chased  al  tbi^  price,  ik  a  st^cunty  as  jgainst  the 
judge.  It  is  because  [on  nouic  score  or  other,  in* 
tellcctual  or  moral]  the  disposition  of  the  judge 
is  an  object  of  suspicion,  that  the  party  is  thus 
anxious  to  purchase  it.  But  it  can  seldom  in- 
deed hap|Hrn  to  the  judjje  to  be  the  object  of 
snKpicion,  scarce  pver  to  Iv  the  object  of  well- 
grounded  Buspicion.  to  an  individual^  without 
bein^  f^o  on  the  same  account  (or,  at  any  rate,  at 
the  ftame  time)  to  a  portion,  more  or  less  con- 
siderable, of  the  public.  But  the  ex|»en«e, 
which  to  Ibe  individual  woidd  be  an  insuper- 
able bar,  K\  ill  to  tJiis  committee  of  the  public  be 
but  as  a  stmw ;  and  it  is  only  by  ^os*  preju- 
dice, (inherited  i>erbap»  from  cither  and  far  dif- 
ferent times),  *or  by  a  spirit  of  artstocratical 
oppression,  that  the  principle  can  be  discoun- 
tenance^ which  |K>ints  out  the  voluntary  con* 
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Itibiitions  of  thtf  opuWitt  ^is  a  dewrabk  fuad  (or 
occasionally  hringing  wjtlnn  llic  re^achof  iiijur^d 
tiwiigcncc  tliat  nccCMtiry  of  life  in  which  all 
oihcr  ncccKsaricfi  arc  included.* 

That  »  )in<*,  thcdirfrction  of  which  should  be 
toflcxibly  duti'rmiQL-d  by  the  cout^idemtion  of 
ttic  Apcric«  of  llm  cause,  witliout  regard  to  the 
bdivtdual  circumslanccs  of  the  partka,  would, 
on  ihifi  otca^ion,  aa  on  so  many  othera.  be 
prcfjnant  with  injustice,— ia  a  proposition  which 
an  rxuniple  or  two  will  suffice.*  lo  place  in  a 
ck-ar  light,  Titiiis  inflicts  on  Scmproiiius  Uiat 
sort  of  pcmonal  injury,  which^  in  respect  of 
physical  pain  or  uiicasincsa  amoitnting'  almost 
tonothin^,  is  frctiutntly  on  a  moral  account  but 
the  more  intolerable.  la  Semprooius  in  point 
of  age  a  selioffl-boy,  or,  in  ]>omt  of  rendition  of 
life,  a  day-labourer? — the  offence  ^nonnls  to 
twthJo^:  ttic  evidence  cannot  be  worth  the  com- 
mrlting  to  paper,  tUwi^i  it  \^cre  not  lo  occupy 
ten  lines,  la  SemproniuR,  a*  well  as  Tiliu*,  a 
mnon  ucciipyinf^  a  certntn  i^tation  in  the  «late? 
Scarce  any  bii^ine^s  cfin  be  more  furious; 
rolumcfi  upon  rolumes  might  riol  be  ill-bc- 
rtowcd  upon  it.  Suppose,  by  a  stretch  of 
iraajpnauoD^  a  chancellor  and  a  primate  thus 
«i^^^;  the  whole  country  might  ring  with 
it,  and  rontinur  rinijins  ^vith  it  for  years. 

The  question,  whether  the  evidence  in  a  unit 
IS  or  i»  not  recordation-worthy,  dcpcndji^  in 
so  great  a  degree  upon  the  circumstances  of  the 
tDdiridual  iiuit ;  all  that  can  be  done  l»  to  give, 
in  the  w»y  of  stample,  an  indieation  of  such  a» 
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are  mont  apt,  and  of  <iuch  as  are  least  apt.  to 
afiord,  by  iheir  iiunortance  in  any  shape,  an 
adequate  counterpoise  to  the  delay,  vexation, 
and  expense. 

Examples  of  suits  most  apt  to  bo  recordation- 
worthy,  aie,-^ 

r  Anumg  ppjial  rausph,  all  siirh  in  which 
punndiment  other  than  ]>ecnniary,  or  pceuniary 
punishment  to  the  \*alue  of  such  a  number  of 
day's  labour  {according  to  an  average  of  the 
wag^s  paid  for  a  daj'^a  ordinary  labotir  in  bus* 
bawlry),  is  aiuignerl; 

2.  Among  causes  not  penal,  all  causes  by 
%vhieh  any  right  is  claimLxi*  having  for  its  sub- 
ject-matter any  article  belonging  to  ibe  clasd  of 
iuunorea^les ;  all  causes  relative  to  last  Willi; 
and  all  cau<*es  in  which  condition  in  life  (lor 
example  in  respect  of  marriage  and  parentage) 
is  concerned* 

To  the  clt^  of  causes  legist  apt,  to  the  ex- 
tent in  question,  to  be  recordation-worihy,  may 
lie  nrferred  (for  c-xainptc)  mu»e«  relative  lo  debts 
contracted  on  any  of  the  onlmary  ground?;,  and 
cftuaes  relative  to  simple  pcr<4MiiiI  injunes. 
And  of  the  individual  causes  bclon<;inf;  lo  these 
classes  are  composed  no  fewer  perhaps  than 
nineteen- twentieth*  of  tlic  vrhole  i^grv;gate  of 
causes. 


Section"  in,^fn  ichat   manmr^   nrtJ  In/  u-hai 
h4tnd$,  thould  wMatitni  be  performed  f 

Considered  in  respect  of  the  accuracy  or 
fidelity  of  the  renuli,  the  process  of  notation  is 
suvrcptibic  of  two  very  distinguishable  degrees* 
What  is  committed  to  writing  may  dther  be  tho 
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Ifiwr,  the  very  words  of  which  the  teslimooy 

was  composed,  or  no  more  than  the  fiuppoeed 

^fNTpori  of  It :    notation  ipsmhnu  v^rfni,  Dotation 

The  distinctiori  is  a  very  mafi^rial  one.  Appli* 
cation,  utility^  iDConvciiience,— in  all  these  re- 
spects the  two  modes  or  species  of  nctation 
diScr  from  each  other. 

Notation  ipsisiima  vtrbis^ — being  ihe  more  ftc* 

ruratc  (if  the  two,  and  that  upnji  a  si^ale.  ex- 

indiblc  etdinfitiitum^  by  reason  of  ttie  infinite 

■s  of  aberration  of  which  the  looser  mode 

notation  !£!  susceptihle^^is  theoutyoneof  tlie 

ro  tbat  is  f  oiu|ilel*^lv  adupttd  Ui  all  purposes ; 

it  ts  consiujuently  the   sUtiMlaiYi  nf  referenee, 

which*  without  special  rea^n,  (that  is» 

itbout    prepoDderunt    inconvenience    in    the 

[^ibape  of  clelay,  vexatioo,  and  expense]*  no  de* 

panun'  otiglii  ever  to  he  mado.^ 

\i  is  the  only  one  of  iIh.*  two  that  va  capable 
ofoerring  completely  as  ttgaimi  the  judge. 

If,  however,  the  jiid^  be  the  onlv  pcTfion  for 
whose  use  the  nuuutca  above  tol^co  are  in- 
ided, — notation  in  subj^tance,  {especially  if 
romied  bv  the  judge  himself,  or  under  Ins 
iimediiile  dtrectinn),  may  answer  the  purpose 
M  well  i\s,  or  even  lietter  than,  notation  ip^UsJ* 
mavcri/js:  iKttcr,  because,  tlie  degree  of  amjiH* 
Inde  bein^  capable  of  being  exactly  adjusted  to 
his  own  exig^&ocieSr  every  part  of  the  matter 

^  TIk  Biauici  of  wittt  hw  pcMMd^E  a  triAl,  or  (1o  um 
Cbe  cxcBmon  abb»vbtioD)  rW  Ittctl,  ii»  ct^moiuird  to  writing 
bj  ■  «1(iTfiat  srribr  uinf  thr  art  Af  ih Ari-Tiiuid «  affbnlt  tn 
■OTlfilr  «4  happtlt  TAmiliAf  tocvcfy  b»i;li>h  cyo,  of  ^i$ 
WM  pv^cif  i>T  ruber  ooly  ycxiK<i,  mod^  vr  Bii^ccit*  of 
■siaiMa- 
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that  in  bif  view  of  it  it  irrelevant,  or  immate- 
rial, and  Unrnoc  su]icrfli:uii*,  will  of  course  be 
left  out,  and  liis  memory  will  be  exonerated  of 
80  much  incumbruncc. 

In  the  case  of  rccurdation  ifxrimint^  trrAh;  the 
subject-matter  and  rt-suU  of  the  operalion  being 
the  very  word^^  and  all  the  woniR,  itf  the  l^^ti-^ 
mony ;  much  rcx>m  for  direction  or  di»rus5ioii 
respecting  Uic  mode  of  recordation  (it  will  natu- 
rally be  supposed)  can  ecarce  be  left* 

In  respect  of  the  tcBtimouy  it»olf,  true:  but 
whi!t  dot-*  ifqiiiri*  to  be  mentioned,  iw,  that, 
without  the  iiiicrrogutiuDs,  ihtr  view  given  of  the 
testimony  by  the  only  part  of  the  matter  tliat 
in  Bthctncss  of  speoch  comics  uiidcr  the  deno- 
mination of  the  tefitimonv,  (vis.  by  the  rv^pouT^cs) 
would  he  in  effect  and  substance  incomplete, 
'Jb  the  judgtr,  and  fov  hisowr  use,  the  responses 
alone  will  be  nudicient,  and  much  more  than 
euflicient:  bat  as  agaiitst  ihc  j\xd^  (the  judge 
below^,  and  for  the  use  of  the  judce  above  (if 
there  l>e  wne)  ar>d  at  any  rate  of  the  public,  cog- 
nizance of  the  interroira^orfcs*  is  iiKUsp^iiN»hIe. 

Let  the  judge  have  mishchared  hinisrlf;  and 
let  his  mtftbcliaviour  have  been  ever  ko  gross 
^id  di^ioncst :  what  remedy  docs  the  nature  of 
the  case  admit  of,  unlc&s  the  vi>n'  words,  in  the 
iittenuicx'  of  whicli  the  mifibebaviour  consists, 
are  awertained  »nd  rcgisierpd? 

To  thi?  suhjert  applien  therefore,  of  counie, 
what  has  been  ea>d  in  a  P^mcr  place/  concem- 
in;;  the  impropriety  of  the  fn^n^mattcal  chani;^ 
from  the  first  pef^n  to  the  third.     As  tlic 


*  B«Dk  II.Serc-iiirti:«;  rbipn  .V  Ottki  mcl4.  ttoiU^J 
apptkttlmm. 
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leapoiident,  so  let  the  interrogator,  whatever  l« 
bts  station, — part)^  f^Uow-witncss,  advocate, 
judge, — episak  for  tumaelf:  let  not  the  scribe 
take  upon  himself  to  speak  for  any  of  them: 
4M  from  his  other  yvurkb  of  alJ  soitb,  so  let  every 
iD«a  be  judged  from  his  owa  word^i.  Vtrjiia 
"  /uifs  ici^ctvU  Guclori'jf.  '*  ■ 

in  ihc  case  where  the  ontv  person  for  whose 
riiae  the  diseoursG  is  dcstineu  U  the  judge,^the 
only  ca*c  in  which  the  security  afforded  by 
'n^curdation  in  substaucc  is  an  opc^atian  com- 
filctcly  adequate  ;  in  this  case,  the  proper  mode, 
Aorl  the  proper  hand,  are  pointed  out  by  obvious 
and  pretty  cooelusive  considenttions. 

1.  In  tW  case,  the  object,  and  sole  object, 
'Consulted,  U  and  ought  to  be  the  convcnienci; 
oftlic  ludgc:  and  to  no  other  person  can  it  be 
so  well  known  wb:it  »uitd  with  that  convenience, 

j^  iQ  himself. 

2.  By  h]»  own  conception  of  the  quantity  uid 
lUy  of  Hut  ^vo^d^  i«x:e*siiry  and  Mt'liri^tnl  to 

the  i^ubfttauce  of  the  te^timouy  in  his 
imntl,  during  the  time  and  Cor  the  purpose  for 
which  hi^  attention  i^  to  be  f\\e<\  nj^nn  it,  should 
the  quuutity  nnd  quality  cuiinnitted  to  writing 
be  r»ulateu. 

3.  In  him  alone  rests  the  power  of  redialing 

IIm:  pace  of  the  discourse  in  the  mouths  ot  the 

^ftcrertd  interlocutors^  in  f^uch  manner  that  the 

tioie  thu»  employed  may  be  sufficient,  and  not 

more  than  sufticient,  to  admit  uf  hJi&  committing 

*  Ssch,  acfordinsly,  ia  i1i«  pracucc  iq  tW  CntUli  House 
€f  Conmoni^  It  ihc  litfi^iAv^c  u^i^il  hy  aivj  navmber  b 
ptBtttd  at  »s  Ofillias?  f^r  cfTiMirv,  a  pn-irminnrv  m^ion 
Lttlvaf*  1*,  ihAi  the  «C€d«  be  ukcn  do^n  hj  tiit:  clerk  t  and 

litrv'iM  in  ibe  Hoitic  of  Locdt. 
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to  paper  the  quantity  of  writing  he  finds  neccft- 
»ary  and  sufficient  for  hin  purpose. 

4,  What  to  the  conception  of  anolhcr  niaii 
would  pre^ni  ilself  ^s  a  correct  and  ct>mpk-lc 
representatjtjn  of  the  sub«tance  of  the  diacourcc, 
^ould  seldom  predent  itself  in  exactly  the  same 
character  to  the  eonceptioD  ofthcjudKc. 

dp  At  the  pace  to  which,  on  pain  of  no  uicon- 
siderable  waMe  of  time,  the  coiir^i-  of  i)\v  pen 
must  on  this  occasion  be  kept  up,  the  band- 
writinff  of  a  third  penion  would  f^ldotn*  to  i\kv 
eye  of  tlie  judc^e,  be  equally  lec^ble  with  bis 
own ;  or  so  much  as  legible  m  all.  without  diffi- 
culty and  waste  of  lime.  Wnling  on  such  occa- 
Aions  for  bis  own  use,  everr  man  naturally  has 
recourse  to  little  modes  of  abbreviation,  more 
particularly  adapted  to  his  own  individual  prac- 
tice and  habits. 

As  to  the  possibility  of  the  judge's  uniting  in 
his  own  person  fbe  c<imir;arKlin|j  umction  of  that 
otticc  with  the  subaltern  and  almost  mechanical 
operation  of  the  scribe,  one  proof  of  it  is  cdforded 
by  English  practice.  In  trials  of  all  sorts  hi 
which  a  jury  bears  a  part,  it  is  a  customary  fea- 
ture ;  on  tlie  occasion  of  giving  a  charge  (aft  it  is 
called). — that  i^.  a  speech  of  direction  to  the 
jury, — it  is.  in  the  state  of  most  men's  memuricd, 
a  necessary  one :  id  all  instanced  id  which  a 
ntu^  trial  \%  liable  to  be  moved  for.  (a  fresh  tjn- 
quir^'  liable  to  )>e  applied  for},  it  is  an  indis* 
pensablc  one. 

Toadoeutnentpo*tfC5sing  in  so  pre-eminent  a 
degree  the  character  of  truBtworthincss^  the  sort 
of  reffard  one  would  naturally  expect  to  find 
generally  bestowed,  al  leai^t  by  tlie  authors 
thcmst^lves,  wbo^  works  thcs*  may  in  some 
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measure  bo  <taid  to  be,  b  of  the  moRt  c-»ifi<)cn- 
lia)  and  revt^rential  kind.  But  be  by  whocu  aoy 
Muoh  persuasion  Kbouhl  have  been  entertainvd 
'ould  not  a5i[>ly  it  long  (o  jiractjce,  before  he 
would  find  the  necessity  of  makii^  great  abate- 
ments. For  the  t^inglc  piirjiose  of  connituiing 
an  eventual  f^und  for  ;i  motion  for  a  new  tn%J, 
yes:  artd,  in  {M>int  oflime,  for  and  during  the 
^apace  of  time  allowed  fof  hucK  motion,  viz.  thu 
ir  first  days  of  the  term  following  the  Iriul,  Ihc 
toraunn  of  which  is  ihus  pruyed.  But  rn) 
sooner  is  this  aht.tt  termmusfaiafh  exfit^^,  ihtm 
jvrhatever  Utile  ftlLore  of  inistworlhineM  this  do- 
iment  may  have  iior**eJt!*<^f.  ie  deemed  lo  hwvc 
Icirpircd  likewise;  it  is  completely  converted 
'  ito  ^va.5le  paper. 

In  the  cout^e  of  a  prosecution  (for  perjury* 
ftjf  example),  a  point  which  it  i«  become  iieces- 
s<Tr)'  fn  prove  ifk  the  trstimony  thai  was  given 
by  somcDody  (suppose  the  defendant  in  the  pro- 
fKcution  for  pcriiiry}on  the  occasion  of  a  former 
laL  To  wnat  source  (would  any  one  suppose) 
ice  15  made  for  the  tenor  or  puq)ort  <k 
such  testimony^  To  the  judge's  notes?  the 
judge  by  whom  tlie  cause  wns  tried?  Not  so 
leed :  on  the  contrary,  to  any  the  most 
fwspeeted  source;  rather" than  this,  ofallcon- 
ibl«  sources  the  mo^t  trustworthy  and  uii- 
tiitpectihie.  To  a  note,  taken  or  said  to  ha^% 
brtf'n  iiiikvu  »1  the  tinve,  i)y  the  pTofexslnnal 
agent  of  cither  of  the  parties/— nay,  to  a  mere 


*  do  Ukcwiv, ''  tDiniilr*  uktin  bj  tliC  tolidtor  fot  a  pfo- 
•araliffi,  <m  tlv  ciaainfuinii  nf  a  ptraoii  beforv  n  mstpttme" 

|n^  bj  Sjv;^)  '*  nJhrb«  read  id  cviucntval  ihi  Uml,  thovg;h 
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rccoUcclico,  or  suppo«efl  recollection,  od  tbc 
pari  of  that  or  any  oiher  indivjclu^j,  without  »> 
much  as  a  written  \«'ord  to  fix  it, — there  would 
be  no  oljjrciion  :  Iml  us  U>  any  mk\i  d^icuiiietit 
as  tiu?  minutes  luiule  by  the  jutlgv  whu  tritrt)  the 
cau«c. — of  a  reference  made  io  any  such  source, 
of  the  admi^^ion  of  uuy  such  evidence,  no  ia- 
stuice  i«  anywhere  to  be  found. 

A  inas»  offvidL'ticc  %^liic.-li  has  had  for  its 
scribe  uiie  kiiow^  nt>t  what  cleric,  ciiiployeil  for 
that  purpose  in  tlic  examiner's  office,  is  (not  only 
in  that  cause,  but  on  the  occasion  of  other  causes 
tried  by  other  courts)  adtnittedwithuut  scruple. 
A  nia$s  of  testimony,  from  the  sainc  witness  and 
to  the  same  effect,  collected  by  one  of  the  twehe 
judges,  in  the  sunshine  of  publicity,  is  a  specieK 
of  evidence  too  extraordinary  to  have  beeit  ao 
much  as  thought  of 

So  much  for  the  case  in  which  the  only  peP 
SQQ,  for  wIkim^  UHe  recoidatj<m  is  designed,  is 
the  jiidtre.  So  fjtr  as  concerns  the  other  ca>es 
that  have  been  mentioned,  tlic  question  6t/  tciat 
hatuU  \i\\\  ri^'cit'c  a  Uitfcreot  answer. 

For  this  purpose,  while  the  faculty  of  takini^ 
minutes  should  be  allowed  to  any  person  who 
pleases,  an  oHicial  scribe,  a  shori-liaiid  writer, 
ou>(lit  to  be  employed  :  power  being  given  to 
citJhcr  parly  lo  employ  whatJiocvcr  eimcdicnts 
shall  be  found  nec^Asarj'  for  securing  the  com- 
pleteness as  well  at<  correctness  of  the  notes 
thus  takeu;  ami  for  that  pu]'|u,»se,  as  olteu  ok 
the  iitiprirt^ntri'  ^f  Ihe  nuitler  :ipj]t-;<is  to  him  In 
warnuli  thi:  aiklitioiuil  vexation,  power  to  call 

■otdpwItilWtiTthepricoiifrortHeinAfpitJrnii'.* — JUvcA'i 
Orvmk  i:^$m,  3d  tdxt.f.  '21.   The  Kmg  sgaiAit  Thf>mat. 
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for  tb«  momenlary  stoppage  requiMtc  lo  be  ap* 
plttrd  to  the  delivery  of  evKleoce. 

In  the  early  sige^  of  moclein  juris|)ru(l^[ico, 
writing  waft  rare,  fthorl-hanrf  \vritiiig  itnrxam*- 
pled,  ^>bould  the  end»  of  jiijilice  lake  place 
fiii>^'bere  ofthe  etids  of  jndicntitre.  thi^  talent 
would  be  regarded  a*  nn  indiapervsable  (]ualili- 
caiioii  in  a  judid^d  &aibe. 

EngiUk  taw. 

Whatever  objection  thcTC  nitr^ht  be  m  point 
of  rwifion  to  the  indiscriinmiiie  rtcDrdaliou  uf 
the  evidence  in  all  cauneA,  none  could  onm^i 
irith  anv  dc;;rce  of  consistency  from  the  !i|>s  of 
fta  Eos^lish  lawyer.  In  causes  of  a  certain 
e\^m,  Uii9  security  has  been  inexorably  exacted. 
What  are  ihe'ie  cause.*  ?  Precisely  the  class  of 
cauven  whie4i,  i(wiividiially  taikf  n,  arw  of  the  le^^t 
impoftancc,— 'Suits  for  pen^Uies  to  the  lowest 
WDOunt  (a»  Inw  as  a  few  shillings';,  brought  before 

'MDglc  juaiicea  of  peace,  out  of  scj^sioiis.  And  by 
Hhom  was  the  obligation  imposed?  Kot  by  the 
IcgisUturc.  but  by  the  court  of  Kinj^'s  Bench : 
by  tills  flection  of  tlte  twelve  great  juSges,  l^i.H« 
huin^in  their  own  way,  in  the  way  of  ^x  p^fi 

fj«rf0  law.  Parliament,  by  whom  Uiejuriadjc* 
tioti  was  given  in  thi^  lar^e  c!a»»of  case<  to 
the«e  »uhfjrdinate  ma^iatnites,  imposed  not,  in 
siny  iiL-«t;iiK:e,  Awy  >iuch  duly  :  the  jucj^L*^  of  the 
cottrt  of  Kin^'K  Bench  took  upon  them  to  ini[iosc 
it  io  crcry  instance,  flow  ?— by  qiiashineton- 
viclioQS*  on  pretence  of  the  non-fulhlmcnt  of  a 
daty  that  had  never  been  imposed.  The  prose- 
cutor was  ptmibhed,  that  i^,  the  public  wa^ 


lOS 


EXTSACTtON'. 


(Bf^llL 


puniahed,  because  a  justice  bad  not  complied 
with  a  regulation  of  the  court  of  King's  Bench, 
which  that  court  bad  no  ngbt  to  make,  and  had 
never  made. 

Bytheactofcontcmpt  thus  coTnmitte<l  against 
the  legislature,  two  favoiintc  pomtswere  gained 
by  the  men  of  law  :  1 .  They  made  business  for 
them^elTeti,  by  bringing  into  their  own  court 
caii&«'-'i  of  wiiich  it  was  the  mamfeftt  intention  of 
the  legislature  not  to  give  them  the  cognizance; 
2.  They  threw  ditfcoumgement  and  discredit 
upon  a  riv^l  mode  of  procedure,  which,  by  its 
conformity  to  the  ends  of  justice,  Nt*as  and  is  a 
pernetual  satire  uptjn  dieir  own,  ^  '<> 

Had  the  usurpatiou  remained  altogetlier  un- 
checked>  society  would  have  been  dissolved. 
The  legislature  has  inierfereri :  but  how  ?  instead 
of  punuihin^  the  usurpers,  it  has  stolen  back  by 
degrees  the  authority  thus  filched  from  it.  For 
a  conpiidcrable  lime  pa^t,  as  often  an  a  new 
offence  has  been  created  by  act  of  parliament, 
(a  CAAC  that  takes  place  many  times  over  in 
e\'cry  ftcA*?irtn),  and  co^izancc  civcn  of  it  lo 
thcjte  subordinate  judges,  a  form  of  conviction 
has  been  prescribed  by  the  aet ;  and  in  thJK  form, 
in>thiiie  being  said  of  the  evidence^  the  oblt^- 
tion  of  setting  forth  tiie  evidence  is  mtuaily 
dispensed  with. 

The  task  thus  set  to  unleamod  magiatra1e<i 
was  a  curioits  one :  a^ntiftfariion  was,  on  e\-ery 
occasion,  to  lie  given  lo  a  xel  of  m^^n  who  had 
neither  the  will  nor  the  power  to  dtx-Iiirc  what  it 
was  would  satisfy  them  :  whose  mtrrest  it  was, 
nerer  to  be  satished :  and  wh(wc  idens  a  man 
might  be  a^ure  never  to  meet,  by  following  the 
diciates  of  conuiKin  sense. 
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The  pretence  ^'ft«.  the  aA>nlin^  to  the  de- 
JeBdant  a  8ecunt>'  aeamst  mifidccision  to  his 
Lf  rejudicc, — a^nut  ihe  being  counctud  on  in- 
siifBcieaL  grtiunds.     Tlmt  this  formed  any  part 
of  the  nral  induccmmt,   let  him  iHrliLTV  who^c 
faith  is  strong  enough*     la  the  character  of  a 
tccunty,  (he  infortnalion  required  was  not  worth 
ft  straw ;  it  was  not  tho  mimiU:^^  the  tenor  of  the 
evidence,  but  whatever  acccunt  (true  or  faUe) 
the  sut>ordinjitc  ittdf^;  miglit  think  fit  to  givt^  of 
iL     To  .secure  tnc  corTt^tac:s5  of  this  account, 
no  measures  citlicr  were  or  could  be  taken  by 
those  who  tbuti  took  upan  them  to  require  it;  as 
tbev  well  knew.     Correct  or  incorrect,   it  re- 
mauied  equally  exposed  to  bt-  trii^l,  itnd  either 
coDdcmmr^l  or  acquitted— (coudenina  lion  or  ac- 
quittal  would   Eicrvc  equally    well) — by  rules 
Toadc  hot  and  hot,  at  tbc  moment  they  were 
wanted ;  by  rules  which,  to  have  been  known,  re- 
quired to  hare  been  communicated ;  and  to  have 
been  cc>nimuuicatec),  requinul  to  have  been  made. 

80  much  for  summary' procedure  ;  afeworda 
will  serve  for  regular 

In  the  common  law  brai>eb,  m>  far  as  the  eri- 
derbce  is  concerned,  no  recordation  uke^t  place; 
nothing,  at  leaj^l,  timl  goe!<  by  lh;it  name. 

A  sort  of  instrumrnt  there  m^,  ii»de^i,  called 
the  record :  but  in  this  instrument,  composed 
chiefly  of  lies  and  nonsense,  no  notice  is  taken 
of  the  evidence. 

Minutes  indeed  are  customarily  taken  by  the 
profeeuonalf  the  directing,  jiidffe:  they  are 
cailled  the  juilge's  nott^s.  Rut  it  ha«  been  al- 
'  ready  obiser\*cd  that  of  these  minutes  (a  sort  of 
docament  unknown  to  the  system  in  its  or^nal 
con*iituiion>  little  notice  is  taken,  in  com- 
[larison  of  what  might   be  expected.     Whni 
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tftlcen  (wbiob  tbey  are  not  necoesatily  nor 
always),  ibev  are  not  aulheiiticated  by  any  other 
OgttatUR.  I^hey  do  not  profess  to  contain  tbe 
tenor  of  the  evidence.  \Vhat  tlicy  contain  in, 
what,  in  the  view  of  the  jud^e  \h*ho  penned 
them,  coDstituted  the  (feneml  substance  of  cht 
evidence.  The  purpose  for  which  they  wer*"^ 
originally  laken,  was  no  other  than  the  privnie 

[mrpo-ie  of  the  jtidgc.     It  bcin^  ciiMomary  for 
itm  to  ^ve,  tor  the  instniction  of  tlie  jury,  a 
recapitulatory  view  of  the  evidence  they  had 
been  hearing ;  the  memoranda  lie  took  were  sub- 
Ben  ient  to  that  and  no  other  purpc^e. 

When,  about  the  middle  of  ihe  I7lh  ccnlury^J 
the  practice  of  flrantjng  a  nap  Mai  by  a  fr 
jury,  without  punitthin;  the  foimer  jory, 
into  iLie;  the  notes  of  the  pre»di[^  j^^df^  constl^' 
tilled  a  ivady  dfXMinu^ii,  the  only  exi)tiin)7on«il 
and  the  be»\  that  could  have  eicutod  forth: 
purpose 

Then  howcTcr,  as  to  this  day,  no  such  docii 
mentss  this  was  known  to  the  ^qiub  of  juris** 
prudence:    tbe  supply  of  it  was  matter  of  prj> 
vate  accommodation  from  judge  A  to  jud^  8,^* 
Hegulai  Iv,  there  were  no  groundft  to  go  upon  :  jl 
jud^  A  had  taken  nn  xioXc».  there  wa«  no  reme^ 
dy.     So  long  &it  the  lies  and    nonj^en^^e   were 
regularly  entered^ — whether  the  Iruth  and  F^nse 
of  the  case  wert-  n^gularly  entered  or  no,  was 
matter  of  no  consequence- 

In  tbe  minds  of  the  original  framers  of  the 
system,  the  demand  for  rccordaUon  [it  may  be 
thought)  was  superseded  hv  the  unlimited  con- 
fidence reposed  in  the  lud^s  taken  from 
the  body  of  tbe  people.  \  ain  thought !  In  an 
EnglUli  jtiry,  imrruptioti  of  the  gnMse&t  kind 
was  regarded,  and  not  altogether  without  res- 


Cmr.  Tt)         TOCOirDATlON  AND  KOTiTlW. 


Ill 


too,  as  every  day's  pnictice: — but,  lathe  age  of 
primovnl  liarl>anKm.  error,  innocent  error,  on  the 
|>ari  of  those  unlearned  jud|^.  \i'asn(Jtpc^»ible. 
All  i^^ehe  li^gether,  in  a  ma»«,  Ihey  >%erc  co»- 
Kigit<:<<i  to  titli^r  ruin.  I'he  jintKeiTxtinii  having 
ttu5  for  it»  object  was  called  ;lu  aUawi;  and,  in 
tfaoW  ilays,  pr0flccutiun«  in  the  \vay  uf  attiunt 
se^in  scarcelj'  to  have  been  hm  cotnnion  itian 
rnotxiti^  Tor  new  triaU  now. 

A  jtidgincnt  by  whicb  iwelvr  jndge*  w<.-Tf  to 
be  consigned  in  the  lump  t*>  indigence^  peqicliial 
impnsoomcnt,  ard  infamy,  should  have  had  (one 
lA^outd  havi?  ihoughtl  some  fixed  ground  made 
for  it.  No  such  thina.  What  they  wcrt-  pu* 
nivJied  fur,  was,  for  deciding  otlivrwt)s«  tlian 
aceording  to  the  evidence;  but  what  the  evi- 
dcne<s  had  been,  was  a  matter  scarce  worth 
tbmking  about:  the  funetions  of  the  recording 
Mrribe  extended  not  to  any  such  minutiae.  Of 
n^u  capable  of  writing  down  what  ihey  Itad 
Iweri  Iiearing,  tlie  sUle  i>f  sncie-ty  afltjidefl  no 
iibtiiKlance. 

When  Ihe  liberty,  entire  property^  and  rcpn- 
lalvoQ,  of  twelve  men,  were  at  sTake  upon  the 
comcuiOM  of  ibe  conception  formed  of  the  cvi- 
denoe;  comtniLiing  it  to  wnting  us  it  w^k  dcli- 
Twed,  ^vn<  an  oprralion,  the  hcnL^fil  of  which,  in 
the  cvea  of  a  learned  judge,  was  not  worth  the 
trouble.  When  a  KmalF  number  of  flhillings, 
the  price  of  a  fe^v  days' labour,  limited  the  value 
of  ibe  siake^  then  it  was  that  the  judgment  of 
an  nnlcurned  jud^e,  on  whom  no  smcli  duty  had 
be**n  imiKr^eiK  wb,s  to  be  overthrown,  for  want 
of  bis  having;  performed  it. 

Cadcr  the  equity  branch  of  regular  ]wocc- 
dare,  the  evidence  i:^  committed  to  writin:^, 
Cray  tittle  of  it,  and  can-fully  authenticated 
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with  undi^rimi  Dating  porUcularity.  Tbat  vrbicb 
ia  cxlractcd  from  the  pen  of  the  defeiulantt 
comes  into  the  ^vo^ld  \u  the  form  of  ready- 
written  cvklcDCti.  Thai  whicli  is  extracted 
from  an  extnLni!OU5  witiiefts,  cutiies  authenti- 
cated by  the  Signature  of  the  obsciirc  clerk, 
who  to  this  important  purpose  is  suffered  to 
cscrcUc  the  fuaclion  ana  power  of  a  judge, 

Suoli  is  tlic  course  in  ull  etjuity  eau>ieK,  be 
iht-'ir  imi^ortaticr  ever  sw  great,  ur  ever  so  liitlv : 
always  understood,  that,  in  the  eye  of  LDgliah 
ccjuity,  a  £um  tliat  docs  not  exceed  10/.  (more 
than  a  twelvcmontjrs  subi^i^teiicc  foranavera^ 
individual)  is  uf  no  importance;  and  that  the 
^^ctitiDu^  part  uf  the  cx[>ensc  of  ati  English 
equity  cause  is  sufficient  to  give  liigh  import- 
ance to  a  cauBe  which  ot^ierwisc  would  aave 
none. 


StCTioN  \.^Ofike  auihcrttkction  qf  rnhm^. 

A  written  discourae  is  exhibited,  purporting 
to  be  tlie  minutes  of  what  pa^^sed  on  the  occa* 
sion  of  an  examinalion.  Good :  but  is  it  really 
what  it  purports  to  be?  Ifgiveii  for  iiu  nwrc 
lh:m  rlic  sntKilnnce  of  whalpaMerl,  may  it  be 
taken  for  the  exact  substance  :  Is  it  in  a  suffi- 
cient decree  a  correct  and  complete  rcprc«enta- 
tioD  of  the  tenor  ?  If  given  for  the  tenor, — the 
words  it  consistM  of,  are  ihey  exactly  the  same 
words,  and  are  they  the  whole  uf  the  same 
wonls.  that,  on  the  occasion  in  question,  were 
pronounccxl  ? 

If  the  identity  required  regards  the  aubslancc 
only ;  if,  in  re^rd  to  the  person  for  whose  us6 
the  noten  or  minutes  are  desired,  there  be  but 
one  such 'per^uiip  and  he  the  judge,  (the  judge 
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by  irbotn,  oftcr  the  evidence  has  been  eoltccted 
l^'  him,  the  ded.^ion  grounded  on  that  evidence 
is  to  be  pronounced) ;  and  if,  as  U  natural,  the 
person  by  whom  the  mmutt?K  are  i>io  tctken  for 
use  oif  l!ie  jtid^- !*e  no  otiier  than  \hv  jiidgi- 
Jf; — the  biiftinej«&  of  authentication  neither 
presents,  nor  is  e^-en  susceptible  of.  difficulty. 
Ammeemcutfi  for  **cnmn[^  ihe  tuilhenticitj*  of 
the  wntlen  discourKi.*  purportiuj;  k*  contain  notes 
or  minutes  of  the  te^^timony  in  queslion,  with 
interrogatories  which  called  it  forth,  are 
i[>er*ieded  by  the  considcmtjon  of  the  persoo 
by  vrhom  they  have  been  penned ;  as,  in  the 
caae  of  the  tejiliniony  itself,  the  operation  of 
laldoi;  minuter  of  it  is  superseded  by  the  mode 
of  exprvsKiiHi  eTU[iloye<l  when  it  ia  ilelivtrreJ  in 
ihe  mst  instance  in  the  form  of  ready-written 
evidence. 

When  the  identity  required  regards  the  words 
themnelves;  when(aAin  that  ca^ED  will  nrLturally 
be  the  c&se)  the  hand  by  which  the  iniiuitcs 
are  takirn  is  n  hand  other  tlian  that  of  the  judge ; 
when,  aA  in  tlie  >aine  ca.oie  ^nll  'Aho  l>c  natural, 
tl  ki  as  against  the  judge  thut  the  document  in 
qucstioQ  IS  intended  to  serve; — it  is  hi  tins  case, 
■nd  in  this  alone*  that  diflicultjcfi  respecting  the 
secnriDj!  the  authenticity  of  the  minutes  are 
liable  to  present  ihenwelve*. 

There  are  two  opi>o*ti(e  dangers  with  which 
the  nature  of  the  case  is  preg:nant,  I.  In  some 
way  or  other,  it  may  happen  to  the  minutes  to 
be  really  wanting,  matcnaJly  wanting,  in  point 
of  authenticity.  2.  Not  being  in  an)'  respect 
wanting  in  [MJint  of  authenticity,  it  may  happeti 
tu  tbem  to  be  ibni^ed,  (and  here,  by  the  »up* 
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position,  faWly  diarf^edX  with  beini^  «o.  And 
H^in,  tile  ful^ty  uf  i\w.  cUctr^tr  nmy  i:illjf  rim  nut 
accoinpjiuird^  or  iirconiptUiicd»  with  mcnducity. 

This  last-mcot3oticd  case  is  far  from  bcicr  an 
imasiuai'y  cMie.  Suppose,  on  the  ground  of 
teatimoDy  thus  recorded,  a  iiiHlL>r:ictor  Iq  be  coii- 
demned  to  death  :  if  tlie  want  of  sutiicient  proof 
be  recotpi^ed  as  a  Hiithcient  ground  for  invftli- 
dftdog  the  judgment^  and  in  thi^  or  that  trxli- 
vidual  c&sc  &ny  such  deficiency  be  recognized 
to  have  taken  place,  the  malefactor,  how  well 
convinced  soever  of  the  (jroiiiidlc'v^nw*^  of  the 
elsargv,  cannot  rcaKonably  be  £uiij>cctcd  of  any 
backwaHncs^i  Inavuil  hi^l^clf  of  it*^ 

Moreover,  besides  the  imputation  of  (aihire 
in  point  of  authenticity  or  ^nuincncsa,  it  may 
happen  to  the  i^ort  of  iafttrument  here  in  ques- 
tion fas  to  an  in^lnimenl  r>f  contraf^t,  or  any  oiher 
legally-important  instrument)  tobec'hur<;f^vvidi 
want  <^ffrcedom  or  fairness.  In  regard  to  the  tea* 
timony,  it  may  be  alJrgrd.  that, — though,  in  the 
Ycry  term?*  ui  question,  dehvcred  by  the  depo- 
nent.— it  would  not  have  been  delivered  by  him, 
had  it  not  been  for  aoiiic  iin<hio  indneementfi 
(whether  uf  a  cot-reive  ur  an  alluriii^  naturej  in 
the  shape  of  undni»  puniahnicnt  or  undue  n9- 
ward,  held  out  to  him,  at  the  ver)-  lime  of  the 
dchverv'  of  hift  testimony,  by  the  judge.  I  say 
bythejudgc:  for  if  liy  any  other  pereon,  or  if 
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*  In  Enel&ai,  at  t«ut,  if  xka  or  any  othor  «ik1i  Bofc<«  of 
f  labilj  ud  ikiDerii^r  o»  tW  pvi  of  a  mkhet/w  vere  tc  b^ 
tnj  iualf.  U  would  hit^  ii>«n«ounl<«  (h««oatdeMrmitiad 

rt<tic<k,  net  oalt  {rem  (tfC  d^*icv  of  covtisvI,  »c«c«Mnc« 
th«  Uct,  b  titcchartdcr  of  ndtocatiMaud  itiomttt.  but 
ttimi  XU^  Hrporritical  ami  tnM-bmkln^  hnTnMnjtj  orjiulgn. 
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by  Uie  judge  biniiM;)r  at  any  prior  point  of  time, 
ihc  jtuschicf  will  uot  be  v^iUua  tlic  i  t-och  aS  the 
remedial  anangcmeats  applicuble  to  the  present 

The  dangers  thus  being  brought  to  view;  the 
next  thing  to  be  brtnight  U*  vi«^w  ift  the  remefJy 
by  which  all  diHictHty  in  regard  to  Hie  obrtating 
of  these  dangers  \s  removed.  This  is  no  otiicr 
than  publieity ;  the  grand  pmiacea  in  the  sys- 
tem of  procedure. 

But  (aa  hath  alri-Hfly  beon  ^-^.'n)  caM'S  urt-  not 
altDgether  wanting  in  which  the  propncty  of 
w&hiag  the  benefit  of  thi.s  iiecant)*  may  be  uidi* 
catcd  by  particular  and  pre|K)iiderant  con^idera* 
tJODS-  Aceordingty,  for  Ihl?^e  case^  at  lea^, 
such  arnmgemejitv  will  rec|uire  to  be  provided, 
ajB,  wben  employe*),  ma^  n\Mtn  <K'4!afiiim  shut  the 
door  against  all  siirti  iniputi-d  rlcticiifiL-if^  lis  nmy 
be  Irabie  to  be  urged  by  the  cagerne^  or  irtsin* 
eerity  of  any  party  to  who^e  ftidc  nf  ihc  canfle 
tbe  tendency  of  the  evidence  iiJ  cjueRtion  may 
happeD  to  be  advent, 

feefure  ihe  breaking-up  of  llie  court,  lei  it  be 
inctimheni  on  tlie  jwdge, — cither  at  the  inslanec 
of  tlfcc  deponent*  or  nf  he  be  an  extraneous  wit- 
ua^)  at  the  instance  of  either  part\%— to  afford 
tan  the  faculty  of  examining  into  the  correct- 
of  the  mintit&i  taken  of  bisdepot^tion;  and, 
inft  so  dfme^  to  call  upon  hiiUt  in  token  of 
his  &s»«i]f,  tu  annex  hi«  Mgnature  to  a  Hhort 
aeotcnce  or  phrase  expressive  of  such  asKent, — 
nr,  if  JQ  any  particular  ht  objectfi  to  them  as 
acorrcct,  lo'slate  in  what  respect, — stnj^sting, 
Vbe  thtoka  St,  the  word^  fif  ;iny)  that  would 
bvft  tbe  effect  of  renderii^f  them  correei,  in 
irvor  or  in  purport. 
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To  afford  him  the  faculty  of  aioertanungf  the 
correctne»^i4  k>x  incorrectiie^'^  of  tbe  OU&Utcs,  let 
Home  yu<:h  course  bs  the  fullowing  be  pursued. 

1.  I^t  tim  |>i]s»(a^c  in  f)iit-»lioii  bf^  read  itloud 
(either  by  th«  judge,  or.  under  his  authority,  by 
some  officer  ol  the  court)  to  the  deponent ;  and 
with  such  slowness  and  such  pnueea  as  shall 
be  Eufiicient  to  enable  liitn  on  uac^h  occasion  to 
fix  upon  any  wonl  or  phra^^e,  ajid  object  to  it  &« 
incorrect- 

2.  If, — for  the  purpose  of  enabling  himself  to 
obtain  n  clearer  conception  of  tJte  contents, — 
being  able  to  rend,  he  sij^nifies  a  dei;ire  to  have 
the  paptrr  m  his  o^n  hands,  that  he  may  peruse 
it  morcnt leisure, — let  such  liberty  be  allowed  : 
such  precautions  being  taken,  as  i}n  case  of  his 
bctn^  a  person  under  suspicion  of  criminal  de* 
linquency)  may  be  ncecssarj-  to  prevent  his 
employing  sucn  liberty  to  a  bad  purpo^;  for 
exunple,  vexatiou3«  delay,— or  the  divcuvery  of 
the  contents  of  any  part  of  ihr  niiiniJe  to  which 
the  testimony  of  any  other  co-deponcnt  is  con- 
signed,— or  tearing  or  otherwise  defacing  or  de< 
ftlroying  tlie  paper  of  minutes,  or  any  part  of  it« 
eoDtcnts. 

If,  on  any  such  occasion,  objecttnif  or  not  oti- 
jecHug  lu  any  part  of  the  minutes  a»4  incorrect, 
(viz.  in  the  rnamcter  of  an  ineoriect  expression 
of  the  discourse  of  which  it  purports  to  be  the 
minute,  Vu..  the  discourse  delivered  by  him  al 
the  time),  he  give»  it  to  be  understood,  that,  in 
the  character  of  testimony,  tlie  di«eourw  so  de-^ 
livered  by  bun  vrsts  in  any  purtiouiar  incorreot ; 
and  prays  accordingly  that  be  may  l>e  admitted 
to  correct  it,  visL  by  tbe  suggestion  of  such 
additions,  omissions,  or  substitutions,  as  are 
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ibcrcupon  uttered  bv  him  for  that  purpose  ;— in 
euch  cftfic,  let  :^uch  iits  application  be  complied 
ivitli:  and  let  tlic  tenor  (or  a(  least  the  substance) 
of  what  pnsRe»{  limn  that  ocM^asion,  be  entered 
forthwith  upon  tlie  paper  of  minntes,   in   the 
6amc  manner  as  any  other  pail  of  the  evidence. 
If  he  declines  ^vTitincr  his  signature,  on  the 
declared  j^ound  of  hiK  inability,  let  it  be  ^vrittcn 
(or  hira  by  some  one  else  ;  aa  (for  example)  by 
tliF  [>erKMn  by  whum  thr  oilier  [i^rlM  ui'  the  niinnte 
are  {>eiined  ;  and,  to  the  signature  so  written  for 
him,  let  him  {xnncx  \\\6  mark  :  but,  if  he  rcfiiBCs, 
or  wilfully  forbears,  as  well  to  make  his  mark 
ms  to  write  his  signature,  let  mention  be  made 
of  fltJch  refill  or  furbeamncc  upon  the  minutes. 
On  any  such  (Kcafiion,  let  it  he  in  the  power 
of  the  judge  to  call  upon  nil  or  any  of  ihr  per- 
sons present  to  attest  by  their  signatures  the 
correeuiess  of  the  minute  w>  made  :  and  to  such 
order  lot  them  l>o  bound  to  pay  obt^'dicnee,  a« 
to  any  othc^r  ortkir  issued  by  the  judgi^  in  exe^ 
ctttion  of  hifi  ofliec.     Provided  always  thai,  in* 
Jttead  of  an  atHrmancc  (as  above),  every  such 
person  shall  be  at  liberty  to  enter  a  denial ;  sub- 
ject, in  caite  of  falsity,  to  uuch  penalty  as  ia 
annexed  to  the  oflence  of  judicial  falsehood  in 
odser  ctutes. 

In  Home-bred  law,  in  r^cneral,  pn>vis[on  ia 
made  for  obtaining  such  evidence,  as  is  deemed 
fufficient,  of  the  authenticity  of  tlic  minutes. 
The  deponent  i^  called  upon  to  authenticaic 
dem  by  his  si^^nature ;  if.  whether  throu'^b 
bnbiliiy  or  unwillingness,  be  fails  of  s^  doing, 
mention  of  mich  failure  is,  in  general  termite 
tfltcrrd  upon  the  minutes. 
By  this  arrangement,  the  appearance  of  au* 
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tlirnririty  nnrt  mfmrlniwi,  (autbeoticily  apiilie^ 
tu  lltc  whole,  COneclneSM  to  iuiy  and  e^ery  |Kiri 
tttkeo  by  iueif),  U  sure  enou^  to  be  oblatora : 
but  u  to  Ihc  retktity,  how  ine^cctualiy  tt  i«  pro- 
vided for  m  but  too  muiiifcjtt*    To  siffii  or  noL  lo 
Hgn — such  indi-cd  is  the  upljou  ^iren  him:  if 
he   dcies   not   Higii,   nimition  is  made   cif  such 
fiiilure,  or  i^  in  the  Language  of  Ficnch  law  it 
10  called)  hifl  refusal:  but  as  to  anv  gmuiKts 
^hich  he  may  have  had,  or  not  had,  for  such 
refu^t  no  li^ht  is  ever  afforded  by  these  mi- 
nute>f.     They  may  have  been  lipurU^us  in  tbe 
whole,  or  iiicotreci  iu  everj'  nan ;   yet,  upon  the 
face  of  tbem>  everything:  in  them  may  tippcar  as 
completely  re^ilor  in  tim  case  as  ip  any  other. 
Aloni;^  with  \iui  depooeiit,  tltere  is,  iodeod, 
besides   tbt-  judge,    another   persoo;   his  ofl* 
cial  secretary .     Hut,  should  thi.'sc  two  uersoiis, 
(tliroiigh  mendacity,  temerity,  or  even  hlameless 
mbcom^eption},  a^rce  in  a  ^tati-mcnt  in  any  re< 
fip(Xt  faW  or  CTTOneous.  or  the  inferior  be  cnor- 
awcd  by    the   superior   into  acquiuGcetice ;   il 
^eetns  impossible  to  conceive  \rbat  remedy  the 
nature  of  the.  case  can  affbid.      In  the  case  ofa 
IHTRHin  of  Ibe  clearest  character,  what  wtight 
can  the  testimony  of  one  non*ot&c]al  person  have, 
capable  of  overpowering  that  of  t^vo  ofltcial 
ones  ?    And  if  that  ho  tl>e  helplessness  even  of 
a  person  clear  of  all  suspicion,  u^hat  must  be  the 
condition   of   r   man   whosie  character   stands 
loaded  with  llie  imputation  of  a  first-rate  crime?* 

'  In  cmc  of  lh4*  Aiif;1ican  morliAciIkms  of  ibc  Ro4Vk»-bftd 
HkCpdc.  Xhtre  ii  on«  pcrscm  leM  timn  irreik  rn  tbc  li«osiig- 
Cdlk :  frctn  vhioK  0>^  pncticr  of  tUc  other  i^ltoiu  hy  akicli 
ihr  BomaA  tnuOt'  hn%  bem  utliMitiird  mmj.  in  ikH  pftnirotar, 
b«  pntuud  not  10  br  niAicru/ly  diRreDi.    i  Kpc^  tut  ih« 
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How  ill  soorer  a  man  may  be  dispo^nl  to 
think  of  the  English  judges,  no  man  con  ihiuk 
worse  of  them  than  m  this  reaped  tliey  Hpp€<tr 
to  have  lie^n  Uiimglit  of  liy  parliament  ann  by 
ODe  another. 

On  other  occELMotio,  to  authenticate  an  instru* 
ment  of  any  tort  (u  judiciaL  mtii  for  example) 
by  which  tbu  authority  ofany  of  the  ^reatcoune 
of  Wc-stniiuKtcr  Hail  is  L-xerciii^,  the  signature 
of  any  of  the  judges  is  regarded  as  sufficient 
cridence  c^  his  paiticipatioii  in  the  act:  not  to 
in>eak  of  the  case  in  which  the  signature  of  the 
cnief  of  the  four  judges  in  regarded  ZR  sufficient 
evidence  of  the  participauou  of  all  the  rei^t. 

It  now  ami  then  li:t|i[H-ii>,  titat.  In  ihir  cour»ie  of 
alrialbefortajury.presidcdbyoDftofthe  twclrc 
jud^^.  some  instruction  or  direction  is  given 
by  li»c  judi^c  in  relation  to  tome  pomt  of  law ;  for 
example,  a?  to  the  admission  or  rejection  of  this 
or  that  article  of  evidence:  an  inatruclion  by 
which  it  hits  alwiiys  iK't'n  niattoiiiAiv  li>  the  jury 
to  be  governed  tn  tbe  pronouncing  of  their  verdict. 
On  the  occasion  of  such  direction,  at  a  very 
early  period  of  juridica!  history,  provision  was 
made  by  parliamentfor  ginng  to  Uie  party  pre- 
judiced bv  it  the  faculty  of  anne^U  to  another 
court.    The.  in»triiment  ny  whirti  an  appeal  on 

t$iMC  vh«rc  Ihe  opcratton  it  peTformcd  uadcr  Iho  authority  of 
the  coutt  of  chcn<cij,m  wHeiI  if  called  the  c:tam]ncr*>  ol^ro. 
Bat,  on  thi>  QCca»ou,  juiy  m e»1  rt^tm^  ioi tr  Iti  llic  cfl't^L'tin  quirs* 
lion  on  iht-  pirt  iif  thf  cbirTiit  p-rson  by  vrhocn  ihr  csami' 
Ditkm  If  pcrfofmcd,  wotitd  buvi(io««d  lo  so  much  liaa^tT, — 
in  IhcT  fint  place  ot  ccQiiiECi  and  prfhaps  lo*>  ci  Kia  ofHcr,  an 
e^iUdjLiilk'tdl  conifilulnt  i^j  his  iiiiuiL-dLiiLt  FkuiJ^nor, —  Liul  iimiv 

ba  fii]bji^t«<1  Kimorvfurma  tiiAn  oii^^ — tUiit,  olanyiNunplutnt 
oftlii^MntUOUac^'Aliuvf  ptvai^nkd  ttitmiwlvc^ iii  tbc  book». 
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thi»  g^imd  \s  oxpreKiied,  bi  railed  a  bill  of 
cxceptious.  For  this  purposeic  is  necessary,  that, 
if  not  iu  teaor»  at  Ica^t  in  subatancc,  the  direc- 
tion givcu  by  the  preaidicfi;  Judge  should  lie 
'fli^MsbBd.  It  U  curious  enough  to  observe 
the  fonnulititrs  pnr^cribL'd  uii  this  iri^nUted  ucca- 
won,  on  which,  for  any  uscfid  purpose,  extra- 
ordinary formahticj;  nould  seem  to  be  particu- 
iarly  unnecessary;  and  the  uxtraordinarj' distrust 
with  which  all  persons  concerned  (_judij:esajnoi>g 
the  rest)  appear,  nor  altogether  witlMiut  reawn, 
to  have  btt^n  negarded. 

The  statute-  by  ^vhich  this  remedy  \»  proridrd, 
J5  a  statute  of  Ivtlward  I.  To  save  cnticul  dis- 
ctiBsion,  let  ii»4  lake  the  account  Riven  bv  Jud^ 
Buller.  "  By  Westminsters;'  (euyghc)'"  13  E. 
I,*  it  is  enacted,  that,  if  one  impleaded  before 
any  of  the  justices,  allege  an  exception/"  (aui 
expression,  vague  and  inai^iihcant  enong^h^  but 
practice  has  found  a  sense  Cor  il^  "  prayin;?  that 
the  juisticcri  ^v]U  allow  it,  and  if  ihey  wi\]  not.  if 
he  write  the  exception  and  require  the  justices 
to  put  their  seals  lo  it,  the  justit-os  shall  so  do, 
ana  if  one  will  not,  another  shall.  And  if  the 
king:,  on  complaint  made  of  tlie  justices,  caum? 
the  record  lo  come  l>efore  him,  and  the  excep- 
tion be  not  upon  the  roll"  (Uie  apprehension 
being  that  tlio  justices,  to  avc^d  having  their 
pmce^ini^  canvassed,  would  suppress  ii\  *'  on 
shewing  it  written  with  the  iiv^l  of  the  Jtisticeac, 
he  shall  be  commanded  at  a  Hay  to  confers  or 
deny  his  seal;  and  if  he  cannot  deny  his  seal" 
(etfronter>'.  not  improbity,  being  the  quality  in 
res[>ect  of  which  it  was  thought  it  mij^ht  happen 
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to  him  to  be  deticieni)  "  they,"  (who  ?)  "  shall 
IinM.*ee(]  to  judve,  anil  alkiwor  (Jixa)low,  the  ex- 
ception. •'•  TliU5  far  Duller-  Thev?  'vlio?  not 
certainly  the  judge*  lhu«  appcalL-d  Jrom.  but  the 
person  appealed  to,    vi^.  the  king,  that  ia  the 

Iudi^cfi  ol  the  court  of  King't^  B^och,  with  tlie 
iDi^  Sitting,  or  rather  not  sittiag,  in  the  midst  of 
theju. 

It  vraAon  the  ground  of  this  Mfttute,  that,  no- 
thing Jes»  having  been  deemed  suftieienl  to  provo 
that  the  3><ai  of  titc  jjdgc  had  tK»t  hecti  forged. 
the  dm  Earl  Camden  (then  Lord  Chief  Justice 
Pratt,  chief  jufflicc  of  the  court  of  Common 
Pleas),  having  set  his  seal  ton  bill  of  (rxc(^jktioiis, 
and  *'  not  beiag  ab!t  h  daiy  H"  appearwi  per- 
soaalljr  and  confessed  it  in  the  court  of  King's 
Bench,  then  presided  over  by  the  first  Earl 
Mansfield,  t  Reflection  upon  reflection  here 
nre»eoi«  icself-  What  use  of  »  jreai,  which  a 
judgir-  (if  >*>  liisiiosi'd)  might  deny  to  he  his?  Why 
not  that  best  i>fall  iustmmenlsof  authentication, 
the  name,  written  by  the  person  whos-c  name  it 
is;  ihc  instrument  thai,  without  any  such  useless 
loco^rootion,  served  even  then  m  so  many  other 
cuea  of  superior  importance  ?  In  the  case  of  an 
iiltlenite  noiHUiwyer,  yes:  btit  ns  to  t^iwyejs, 
as  tojiKlgcjt(evcnftl  this  early  period)  was  there 
over  one  instance  of  a  person  aggret^tcd  to  this 
fratemilir-  at  all  times  difttingnishod  by  the 
epitliet  of  Uarned,  and  at  iiiQ  same  time  unable 
to  write  his  name  t 

Thc5  real  danger  was,  not  that,  after  having 
given  his  attention  lo  the  instrument  expressive 
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vf  his  own  wonls,  a  judge  nhould  deny  his  own 
baAd*TrritiD£»  or  (vrhal  c&me  to  the  same  thing,) 
t)>c  fical  which  was  so  absurdly  &iib5;tituted  in 
the  ruoni  fji  it ;  but  that  the  attestation  thus  re- 
quired  uf  the  judge*  should  not  be  giwn  by  Uicin, 
orany  oneof  tbvm.  That  L>n<.- will  not,  is  ttivcafie 

Cut,  with  piimitivc  fiimplicity.  by  ihc  st&tute: 
ut  ir  any  one  tind  courage  to  refuse,  to  adopt 
such  refusal  requires  on  the  part  of  any  other 
much  iesR  courage :  and  so  on,  the  probability 
of  a  refusal  p^oing  on  in  an  increasing;  ratio,  till 
the  whttit*  number,  \i'/..  four,  or  live- (which at  one 
time  was  the  number),  heexh&usted. 

If  ihc  jtidf^o^  refuse  to  sign  the  bill  (continues 
Judge  Duller,  referring  in  the  margin  to  the  Insti- 
lutes  ofLonl  Coke  *)  the  party  apgricvod  by  the 
dcniaK  may  hint'  u  wril  ii|.«jti  (Jic  sUtutt',  vtym* 
mandiiigthcsametobcdonc,  ju-f/i/yf>rr»^mj//;/u/i; 
it  recites  the  form  of  an  exception  taken  and  ovef^ 
Tu\ei,diX^  it  foUow^,  fff*i/h  pFiidf'rritu^'i  ^Ht^  si  itacji^ 
turn  sigUia  t€stra  appoHatU;  and  il^  it  be  returned 
(viz-  by  the  judi^s  in  que»^don)  ^uodnon  Ha  ut, 
(an  incidt-nl  niUurul  L-n'jugh,  ur  il  ^^uld  nut  have 
been  pruviduil  for),  tm  action  will  lie  for  h  false 
return  ^an  action,  auppose*  againat  a  judge  or 
ju^;ea  of  the  King's  Bench  ;  but  before  wbomT 
Tliemselve^?  or  their  subordinates  of  the  Com- 
mon Pleas?)  and,  therefore,  the  Rurmi^  M^ill  be 
tried,  and  if  found  to  be  su,  damages  will  be  given  \ 
aiHl  u[tOM  such  a  rircuvcry,  a  j>trinnj)lory  writ 
commanding  the  same.  And  if  the  »ame  camie 
which  produced  the  tirAt  mal-practice,  should 
continue  its  influence,  and  produce  a  second, 
what  was  to  come  then?  an  atics  peremptory 
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wril,  aud  iheiiA  ftfii/wx,'AJiil  thus,  iu  the  form  of  a 
legal  rcpclcnd,  pluricsupnn  piuries  without  eud. 
That,  to  u  set  of  Javrycfff,  to  who^e  power  this 
remedy  Has  inlcndcd  as  a  chock,  it  might  hap* 
peD  iKJt  to  be  vtry  forward  in  lending  llieir  hand 
to  the  application  of  it,  was  a  surmise,  neither 
iiiiprohaiiU  in  itAelf,  nor  al lege  1  her  ini3t:iii€tioued 
by  exiierience. 

If  Uherc  wa^  one  sort  of  caac,  in  w]uch.  a3 
iporcd  with  uiiothcr.  this  :^rt  of  remedy  was 
ttcularly  n«i-dlul  and  importaut,  it  would  ho 
a  pi^nal  case,  as  compared  with  a  nan-penal  ows : 
and  ill  purtiriilBX,  among  penal  caries  a  capital, 
ia  {'ontrrtdiNUnctJon  tu  a  non-capital,  one-     "  In 
Sir  H.  Vane's  case. '  (continues  Bullcr)  ''  who 
*-a«  indictexi  for  hi^h-lreason,"   ;it  was  along 
iwiih  tlic  regicides  concerned  in  Uie  nuirder  of 
Charlc4  1.)  *'  the  court  refii^eil  Ut  Mgn  a  bill  of 
exircptions."  Refused?why?  "  Because"  (c**n- 
Iinue5  Hiillpr)  ''  they  said  ciiminal  cases  were 
not  witttin  the  statute^  but  only  actions  between 
p!*rty  and  party,"     There  the  statute  is.  and 
tkruiii^hout  the  whole  of  it  there  is  no  auch  ab- 
mirdity  as  thai  of  refu^iciff  the  remedy  (such  as 
it  it)   to  tile  must  important  claKKufcaHeK.     A 
man   impleadal  in  a  criminal  caAC,  is  he  not 
"  impleaded  i"     But  when  a  statute  was  found 
troublesome,    in   what    instance    ^«'a&  it   ever 
an  ctTectual  bar  to  the  wishes  of  an  English 

Aciio  jnTM>na!is  imirittfr  mm  prrMrna,  naya  a 
tnajcim  of  l^nglish  jurisprudence,  the  design  of 
which  [if  it  had  hftd  any)  would  have  been  to 
encourage  murders,  especially  slow  and  secret 
otK«.  Weil  or  ill-grounded,  the  bill  of  excep- 
tions being  denied,  the  regicide!:^  died  :  and  with 
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tbem  dkd  Ihe  "  action  for  a  false  Tctum,"  Ihe 
■*  surmise"  lliat  «]ioitlcI  have  been  "  trwl^*  the 
'*  damagf/^  ihat  ^liuiild  hav^.^  Ix^cti  "ifivcn,"  and 
the  "  prmnptorr/  wiW  by  which  '*  tht  sairtf" 
fthould  have  been  "commanded;"  commanded 
with  as  much  cficct  as  by  the  non-pcrcmptory 
one. 

The  above  example  may  suffice  to  show  that 
the  »iartft  uf  rave*  which,  unrler  the  *y»t<^m  of 
iiiudrni  maimers,  may  MM.*m  the  most  unlikely  to 
occur,  require  not  the  le&«  lo  be  prorided  for : 
and  the  more  cffcctyal  the  provision  made  for 
them,  the  greater  the  assurance  of  their  non-oc- 
currence:— and  that,  on  this  as  on  every  other 
occasion  thut  can  be  named,  the  provision 
msule  by  the  technical  system,  *Hinstanlly  ade- 
quate to  M'hat  have  been,  is  wretchedly  madc- 
quato  to  what  ought  to  have  been,  its  purposes. 

On  another  occaf^ion,  a  bill  of  exceptions  had 
been  tendered  by  a  man  who  wa«  iiidtctGd  for 
a  trea«pu^it.  A  tTef*pa«f*.  though  nut  so  great  a 
crime,  IS  in  I'^nglisn  juriNprudence  as  much  a 
crime,  as  murder :  indictment  is  the  mode  of 
prosecution  employed  in  the  ono  case,  as  in  the 
other  No  ituch  exceptions  had  at  this  time 
been  discovered  in  the  Matiite,  zs  the  judt^s  in 
Vane's  case  found  il  convenient  lo  drvum  of; 
but  the  trc^paftser  wa^  not  a  regicide.  It  wax 
nftcr  this  dt'cifiion,  and  in  the  teeth  of  the  wnm- 
ing  given  by  it,  that  the  dispatchers  of  rcgicidca 
dreamt  their  dream. 
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CHAPTER  VII, 

TIIAT  THE  r.VJDEKCE  ftllOVLD  TtE  COLLECTED 
W  THK  %\%iL  VtAiMyS  liV  WHOM  TH  t  DCCI- 
»lOW   15  TO  be  PRONOUXCED, 


Os;e  ponwQ  to  receive,  and  hi^Ip  exlraci,  the 
U'j^timunVt  aoolbcr  [K-rsun  to  ilwidc  upon  it, 
"iny  such  divifiion  of  labour  might  it  to  he 
made!  So,  surety:  unlcus  in  caae^  (if  any 
Bucb  there  be)  where  the  union  which  it  cut« 
i^-ftsunder  is  cither  pIiyKicaliy,  or  (in  respect  of 
Way.  vexation,  or  exiiense)  prudcatially,  im- 
icticable. 

To  what  one  of  all  ihc  eiuls  of  jiusiiri"  can  it 

erer  he  fiubsemcnt?   What  cine  of  them  all  is 

here  that  is  not  counteracted  by  it? 

On  which  side,  and  in  what  way,  can  it  in 

Anv  cwiccivahle  cas^e  tend  to  prevent  mtsde- 

Fcision  on  Uie  ground  of  ihe  evidence? — ruis- 

[4rcision  to  tht-  nri^jiidicv  of  ttir  phnntifTs,  or  to 

Ihc  prejudice  of  the  dcfcndant'Sp  aide? 

Death,  iticurabic  inftrmity  of  tnind  or  body, 
unotion  from  the  of&cre  or  from  the  spot,  — tn 
each  of  these  we  i^ee  an  event  that  may  at  any 
tinur  interTene  to  render  the  function  of  deci- 
sioft  phyucally  impmclicablc  lo  him  hy  whom, 
10  the  function  of  receipt  and  cAiiaction,  a 
progrcM  of  any  length,  from  ccwnmenccmcnt 
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down  to  tcrmiDation,  has  been  niatkv  Has  any 
Aiicb  irrem<^<iiable  imnedimrnt  taken  place? — 
either  ultimate  non*cf«ciHion,  with  the  conse- 
quent injustice  to  the  plaintiif's  side,  must  be 
the  rcsukj  or  a  decision  (if  pronounced)  must  be 
the  work  of  ;inoiher  jud^e. 

Innriint^'  of  mind  ur  Ijudy,  to  appe-arance  not 
incurable/  but  (as,  in  rtityKct  of  fut^ire  diira^ 
tion,  all  such  indisposition  is^i  of  uucer1<iin  pro- 
mifie. — time  of  vacation  (,ifany)  to  l>e  allowed 
to  the  jndjje,  for  the  pursuit  of  his  personal 
heidth*  busiiiL'ss,  or  amusements : — m  what 
CJisL-s  shnll  these  tem|M)rary  causes  of  eessatiou 
be  allowed  to  hai'e  the  ettcct  of  tmnsTemng  the 
bijMnei^  from  the  hands  of  one  to  those  of  an- 
other itidgc?  Topics  the««  of  parltcutar  d&* 
tail,  the  Kilution  of  whidi,  depending  in  no 
incoTfcsidenible  decree  upon  circuin^hincen  of  3 
local  and  tuniporarj^  nature,  will  hardly  be 
looked  for  here. 

The  subject  of  enquiry  here  is, — where  no 
natural  impedimentA  stand  in  the  way  of  tiic 
finishinfT  of  the  cause  by  the  same  handH  in 
which  it  took  its  c<jnimcucement,  the  de- 
cidinc:  upun  the  evidence  by  the  vanie  perxoD 
by  wnom  it  was  collceted,— shall  the  two  (imo 
tions  be  consigned  to  two  different  persons? 

From  the  (teverance,  no  advuntag^  ean  be 
seen  to  result  in  any  shape  :  no  adx'antaf^  (on- 
deretand)  with  rvfercDce  to  the  ends  of  juf^ce: 
bow  ahtiriflatnt  soever  (of  whieh  preKcntly)  the 
advantage  with  reference  to  the  actual  ends  of 
judicature. 

Disadvantages  may,  on  the  other  hand,  be  »ccq 
in  abundance. 

1,  Lo8»  of  the  benefit  of  that  most  instnictire 
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■species  of  circum9tantial  evidence,  which  ift 
ubftled  by  cle|x;rim^rit :  tonceniin^  which,  se* 
the  book  ofi  Circum^luntial  Bvidciicc-.* 

It  is  not  in  every  suit,  tfaat  from  dcnortraeiit 
UiymHtru€tivciDc}iciition  can  be  cicrivcu.  True  : 
[iaovcry  indivtdial  euil,  not ;  but  in  every  ira^- 
Ae  «pec>es  of  rail,  yes. 

2,  Danger  of  inuonectness  and  incomplete* 
nesa  on  ibe  part  of  the  vrntten  minuter,  in  the 
character  ol  reprcAentalions  of  tlic  leaiimouy 
orally  delivered.  In  this  respect,  the  infirmity 
of  the  cvideiK:©  i*  of  the  nature  of  that  which  is 
essenliftl  to  fiatrsi^  evidence,! 

Hence,  dan^T  of  deception  and  rnnstxinenl 
misdccision :  ncncc,  in  other  words,  disadvan- 
iBgc  with  reference  to  the  direct  end*  of  justice. 

3.  By  this  division,  Nvritinc.  minutation  ai)d 
lecordation,  'as  will  be  seen  farther  on^  is  ne* 
ccsntated :  neceiuiuted,  a«  well  in  «itch  causes 
uan^  not  recurdation-worthyp  as  in  ihtMc  tliat 
are  $o.  { 

HencCr  inconvenience  in  the  shape  of  delay. 
TCjEntion,  and  exncnHe:  disadvantojirc  with  re- 
ference to  the  coilateral  end»  of  justice. 

To  the  rea«onft  which  thus  plead  acr:tinst  the 
vcvcnuice,  nu  j:tsl  rea^ionK  in  tavinir  of  it  can  bif 
oppOBed. 

In  Twn  would  it  lie  said  .—To  a  head  which  i* 
competent  to  collect  the  evidence,  it  rmiy  happen 
hot  to  be  competent  to  tbe  framing  of  the  deci- 
sion which  is  to  lie  grounded  nn  it, 

L  It  i^i  with  a  view  lo  whatwjever  deelMon 
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mfty  be  proper  to  be  protended  on  tike  evidence, 
that  th«  colleclioii  of  tilt!  rvulciice  ought  to  be 
performed:  witl^oiH  such  view,  it  vrill  »oi  be 
appositely  perfomicd.  Decision  i»  the  end  ;  col- 
Icctioi]  of  the  evidence  on  which  that  decision  i» 
tobe  groundedp  is  the  ineatm  :  the  head  that  is 
not  adequate  to  the  end,  in  not  adequate  to  the 
meaiiit. 

2.   In   the  process  of  cnllectinn,  the  whole 
body  of  the  evidence    will    necessflrily  have 

Eas^cd  under  the  review  of  the  judge  (for  such 
e  is)  by  ^hom  it  ha*  been  oolloclid.  In  the 
cuitrseofthisproce^sS,  It  c»nscutrci'lyhappc-o  (sup- 
posing, a."!  is  ibc  tnost  common  case,  the  whole 
of  il  thus  collected  at  once»  and  by  the  same 
judicatory)  but  that  an  opinion  in  relation  to  it^ 
ue,  in  relation  to  it»  probative  force  in  regard 
to  ihe  fact  in  question,  mu^t  have  been  formed. 
But,  the  upifiion  formed,  the  decUion  fjllows  of 
course ;  and  it  requires  but  a  minute  or  two,  and 
a  word  or  a  line  or  two,  to  proncmnrr  it.  Th« 
decision  pronounced  ;  if  all  parties  aic  nattsftcd 
with  it,  there  cndf»  the  caum^:  if  on  either  side  a 
party  is  dissatisfied  with  it,  then,  nmt  then  only. 
IS  appeal  of  any  n^.  Theultt^rior  jndicLilur)'  is 
thus  chared  with  tbi.'  suit,  in  tho>*c^  instunees 
alone  rhut  in  all  such  instcinces)  in  which,  intlie 
judgment  of  thn^se  to  whom  it  properly  bchmgs 
to  judge,  it  can  be  of  uE^e. 

At  whose  instance  should  any  such  transfer- 
ence be  marie  ? 

1,  Al  the  instance  of  the  crtlWelingjiKlfft'?  TIii» 
is  whnt  h'A^  beon  railed  rrmiitrr.  For  dwrlining 
to'prononncc  a  decision,  what  can  be  the  pre- 
tence? Knowf^  he  not  how!  Is  his  judgment 
unable  lo  satisfy  itself?  Let  him  at  any  rate  try 
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wliither  be  cannot  sati^  the  parties-  Better 
dci^idc  l>y  cross  and  pie  tliaii  itot  dei^irle  ;  if  ll*e 
parties  arc  sutislicd  with  the  (iccmion,  everything 
IS  as  it  should  be :  if  either  he  dissntrnfied*  the 
worst  that  can  happen  is  the  doing  for  that  good 
Feasoiir  what,  iu  the  otlier  case,  it  Is  proposed 
to  do  without  reaAQn. 

2.  At  the  infilance  nf  n  superior  judge?  This 
in  what  i»  called  cvoaitim  :  but  rtill  evocation 
without  reason.  Whether  m  any  and  whatcascs 
evocation  can  be  (grounded  on  <4u1lici^t  reason, 
in  a  c|ueAtiun  tlr<tt  bL'tutig^  iiol  tti  thin  place.  I^ 
it  to  put  &n  end  to  delay  ? — at  any  rule  the  de- 
lay, the  ill-grounded  delay,  ou^ht  to  have  been 
proved,  and  (if  thm  be  the  only  ground)  an  c^- 
Tioo  ffivcTi  f'»rthe  removal  of  it  by  decU^ion  pro- 
Doutuicd  within  the  tiiiiv. 

3.  At  tlic  instance  of  a  party?  TIiU  ift  what 
\%  called  apw/jL  But,  before  a  party  prefer»  an 
appeal,  let  iiim  ^^tay  till  aground  i»  made  fortt: 
before  he  complains  of  the  decision,  let  himi^tay 
till  he  knows  what  it  ii^.  Am)  what  must  the 
nulcouivnl  p;irty  nay  in  this  case? — Stop,  pro* 
nounee  not  your  decision,  for  fear  le^t,  when  1 
hear  i1.  it  »Iiould  not  be  n^recablt-  to  ine* 

When,  however,  jiidicalure  cannot  be  per* 
formed  in  the  Ucsi  mode,  it  follows  not  thai  it 
mtffiit  not  to  be  performed  in  any  inferior  mode : 
judieatiire  must  1>g  bailiy  jK-rformcd  indeed,  if 
denial  nf  justice  be  prcferahlc  to  it. 

I,  A  c&se  that  vrill  sometimes  happen,  is. 
that  the  whole  of  the  c\'idcncc  is  tn  be  sought 
for  at  the  hands  of  one  or  more  proposed 
rc«p<mdcnls  'wlKther  [wrtiej*  or  extraneous 
wiim^v.-*i),  of  whom  a^i  ctne,  to  the  jMirpose  of 
rortheomin^nif^ss  in  order  to  testification.  }&  sub- 
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ject,  in  point  of  fact,  to  the  power  of  the  judica- 
tory hy  which  the  deciuon  it  to  be  fnuoed. 

In  the  ca^c  oi  c^rpatriathn,  thi.s  bar  may  have 
been  opposed  by  the  m&upcrablc  iiaturo  of 
thiDgs :  in  the  case  of  crpr&t'mcwtiojtt  by  ibe 
&borc«ightediiess  or  negligeDce  of  the  legimtive 
brafK'li  of  jjinemnicnt. 

2.  Another  ca-*e  that  may  happen,  iK,— part 
of  the  ucccssary  evidence  m  thus  forthcoming; 
another  part,  not. 

3.  In  cither  of  the  above  caiM^Ji^,  it  may  hap- 
pen, that  tlir*  securing  tlie  ceqaiMtiT  fort  lie  otniag- 
ness  is  an  operation,  which,  though  not  pA^si* 
CQi(^/\tynicaitiaU^^  impmcticftblc:  not  practi* 
cable  withom  preponderant  inconvenience  in 
the  »hape  of  dcUy,  vexation,  and  expense. 

4.  .\nDlher  cus'_'  Ihtil  M^nieljmes  happenti,  i« 
tilts ;  A  mass  of  evidence,  which,  at  any  dihtance 
of  time,  was  collected  for  the  ptirpofte  of  another 
cause  ;  whether  on  the  occa-^ton  of  the  same  or 
a  diflcrent  demand, — between  the  same  ponica, 
between  parties  altogether  different,  or  between 
parties  in  (jncormoreinstuiict'K  the  H;mie,  mothers 
oiBereiu; — may  coiit-iin  in  it  matter  upplicabW 
to  the  suit  in  hand  ;  of  the  witncssca  in  qucBtioD, 
the  forthcominpicss  bcir^  at  present  either  phy- 
sically or  prudentially  im])rdclicable. 

Whether  it  be  more  conducive  to  the  ends  of 
justice,  that  evidence  in  this  iiifenor  shai>e  be, 
or  (hat  it  be  not,  admitip<K  will  dt^pend  U]K)n 
the  cla»s  of  the  cau^e,  and  ibe  side  on  which 
the  admission  \%  applied  for :  whether  the  cause 
be  of  the  non-pctial  or  of  the  penal  class  :  whe- 
ther the  side  oil  which  the  atlniif?iiou  is  called 
for  be  the  plaintiffK  or  the  defendant's  side.  But 
for  such  details  this  is  no  fit  place. 
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'When  ibc  judicatory  by  which  the  dcciBion 
grounded  od  tlie  evidence  is  framed,  is  not  dif> 
IcTont  in  any  respecl  fmin  llie  judicatory  by 
.ivhicb  Ihc  cvidenne  waj^colieolfnl,  iheditterftnoe 
tn&y  be  complete,  cr  partial:  complete*  if  tlie 
deciding  judicatory  docs  not  contain  any  one 
member  who  u'di^  at  member  of  the  collecting 
judicatory  ;  {wrtial,  if  it  doe^  a>utaia  one  or 
more. 

If  the  .sepanition  be  thu»  complete,  Uie  mis* 
chief  of  it  fttaud^s  exactly  upon  the  footing  above 
Vepresentod.  If  the  deciding  judicatory  con^ 
tains  ill  it  oike  or  more  persons  who  were  mem* 

*rKof  the  collecting  juoTcatii re  [«:iy  for  example 
aw%  Ihc  mischief  stands  upon  a  lootinj^  some* 
what  different-  I .  Tlic  benefit  of  dtoortmait 
endiEDce  is  not  ^o  completely  lost.  Tlicre  sits 
the  collecting  j^dg^r  ^y  ^'hom  Home  account, 
such  as  be  pleai^es,  may  be  given  of  it  to  the 

\U  2,  Tlieti'^ngerofinronrertne^Jtsand  incom- 
*|kletCDess  on  the  part  of  Uie  minutes  ks  not  quite 
so  great.  There  sits  the  collecting  jitdge*  who, 
ID  an^N^'or  to  Any  doubt»  or  enquiries  that  may 
be  f^iarted  oai  that  head,  may  ^ivc  niiy  )*uch 
rlucidatiociHr — make  any  sucli  confessioiui, — as  il 

^r^ealile  to  him  to  malce. 

"Die  mischid^H  of  Aeverance  arc  thus  in  mme 
inddcnninatc  and  evcr-varjing  degree  dimi- 
Dwhcd,  but  far  indeed  from  being  remo\^d. 

In  thit»  case,  we  see  a  judicatory  cwm- 
pi>v^'ii  of  a  n^mibcr  of  members,  one  of  wliom 
l»  perfectly,  the  otIierK  but  imjxnfiTlly.  ciim- 
Mlent  to  the  purpose  of  the  decision,  in  the 
^fbrmatioQ  of  which  they  bear  each  of  them  an 
equal  (Mrt. 
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Ruppostng  thfrm  all  etiually  inslnictcJ. — all, 
except  one,  are  {\i  wUat  has  bc«D  codcavoured 
to  be  shewn  clRewhoro  *  be  ju8t^  much  worse, 
than  useless:  still  tiuire,  if  all  above  one  are, 
roLn|Jui'atively  uninsitructt'd.  Du  ilie  rviitsufler 
llieniKelvt^K  To  \m  gt»venied  by  that  one  ?— *A  cle> 
cision  which  in  fiict  had  hut  one  author,  enjoys 
(in  the  went  of  its  being  cnoiicous)  &o  nmny 
other  ftppriix'nl  co-authors,  to  compos  a  sereeii 
for  tlie  enx>r,  and  iLav^  it  from  the  merited  ceii- 
Min*. — Dm  the  rfst  disagi^e  with  that  one  t  Here 
tlien  Ls  a  numi^r  of  judges  comparatively  ill 
instructed,  opposing  themselves,  and  with  suc- 
cess, to  the  only  one  who  is.  comparatively,  well 
iiif^tructfd . 

In  the  Froncli  und  other  cuntinental  editions 
of  the  procedure  of  the  Homan  ficbool.  the  mis* 
rhicf  of  the  scvcFEincc  has  commonly  this  paU 
liative.  In  the  several  Enf^lii^h  editions  of  tJiat 
procedure,  viz.  those  used  in  ihe  equity  courUe, 
the  ecclesiastical  courts,  and  the  admiralty 
coitrtx,  it  ha.'^  nu  xvich  palliative.  In  the  Ht-oich 
editions,  it  is  for  the  most  pari,  though  not  com* 
plctrly,  without  ihu  piiHiative,  In  the  principal 
and  highest  judieatorj'  by  which  llie  decision  on 
tlie  evidence  is  frumed  and  pruiiounced,  it  may 
happi>n,  and  now  and  then  (oni  ran?ly)  has  bap- 
pened,  that  Home  (»ne  amon^  the  fifteen  judges, 
in  the  character  of  lord  ordinary  on  oaths  anr) 
witnesses,  had  in  charge,  and  (if  »o)  singly  in 
chaise,  the  ccllectioii  of  it- 

fn  thi«  instance  as  in  every  other,  the  cause 
of  whatever  i«  ;.\mtss  in  judicial  procedure  may, 
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hy  mery  oye  that  can  endure  the  liglit,  be  st-cn 
ID  tlie  oppofiition  between  Llieendsof  judicalurc 
and  the  ends  of  jujttice.  Love  of  poorer,  case, 
profit, — all  ihcM2  |)cr»uai>ivo  considerations  con- 
curred in  pleadmg  for  the  severance. 

1.  It  is  by  dfchiou-^BAi  act  of  the  uvV/^-that 
i^wer  is  <^vercis<*cl.  Previous  enc^uiry, — reneiv- 
tng  And  nillecting  evidence, — hearing  argiimentA 
on  both  ftides.— and  supporting  the  decision  by 
reuoos,— all  ihese  act$  of  the  wukrtrtanX^ 
ve  Dot  additions  to  the  power,  but  clogs  upon 
Ihe  exercise  of  il. 

To  decide,  is  nn  operation  thnt  does  not  iicccfl* 
sarily  require  more  time  than  it  is  ugrccabLe  to 
Ihe  decider  to  bcj^tow  upon  it.  The  perform- 
inee  of  tho^  other  opcrationf^,  of  tho«e  exer- 
ciaeft  of  the  undrrKmndin)^. — and  in  »iich  iiranner 
ma  iwil  to  ex[HiJse  a  man  to  diiBrpputc^-rrciuircji, 
for  the  purpose  of  cacli  decision,  an  expense  of 
time  any  number  of  times  greater  limn  what  \b 
ibeeeaaary  for  the  formation  and  utterance  of  the 
decision  itself 

If  the  extent  and  quantity  of  the  pow^  in 
qui^tion  bt'  measured  hy  the  number  of  deci- 
jQana  pronounced  withhi  a  giYcn  space  of  time 
Tny  a  y^O ;  a  hundred,  a  thousand,  any  num- 
Wr  of  limes  iJie  prnvor  may  be  exorcised  wiUnn 
the  year  by  the  jud^-  who  i^  uuvh^ckled,  thut 
tn  £ke  exereiwd  by  one  whn  i«  shackli^d,  with 
thniu*  €'log»i.  And,  whcri*  the  intportnncc  nf  the 
CAM  1!^  pvcn,  tins  is  the  fair  and  proper  measure. 

2.  Witneises  are  persons  of  all  caatef :  and 
MB  the  great  majority  of  the  |  ienf>le  are  of  a  low 
'^■d  ignorant  ca^te^  ihe)  conMitute  in  [Hopoftion 
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had  amtpajty  with  relation  to  th«  judf^e.  lii  Uie 
a<l\rK*»k's  uii  IiotJi  -skit^B,  hv  wlioni  ihu-  comniL-iiU 
on  the  evidcnct:  when  coUctlcd— ao  matter  by 
^hom  or  how — arc  detnxrtd.  the  judge  be- 
holds eo  m&ny  brcthrca,  aikd  these  brollireo 
learned  ones;  num  of  tho  same  caste,  superior 
to  all  othur  men,  inferior  only  to  himself;  ia 
every  respect  the  very  pleasante^t  of  cmn* 
pany- 

&BG,  accommodation,  conventence,  (whatever 
word  be  the  mo^t  cnnvenierit  and  agreeabla)  &ra 
thuH,alongwith  power,  promoted  and  augmented 
by  the  xeveranre. 

3,  Where,  nii  the  evideaoe  collected  by  one 
inan  or  set  of  nieu»  a  decimon  is  to  be  pro- 
nounced by  ODOthcr,  writing  Ls  an  operation  imt 
merely  of  ii«e  but  of  necessity.  lu  the  early 
apyi  of  jiirispntdrni'e,  %vnttiig  wa-h  nti  arl,  the 
exercise  cjf  which  was  too  rare  not  to  be  well 
remuDemtcd ;  Lhc  art,  ctcd  by  itself;  much 
more  when  found  in  coojimction  with  the  still 
rarer  science  of  jurisprudence.  The  greater  the 
expenditure  in  the  article  of  art  aod  science, 
tlie  greater  the  receipt  necevary  in  tlie  article 
of  protil— pecuniary  profit^to  balance  tlw  ac* 
count. 

Profit  thus  added  it5  influeoce  to  tliose  of 
power  and  esiie. 

Whatever  part  of  the  business  could  be 
turned  over  to  subordinates,  those  subordinate* 
would  take  caie  to  be  paid  for  :  and  the  fee  paid 
to  the  subordinate  would  bo  in  addition  to  the 
fee  p«id  to  the  principfll.  Honcet  so  much  pft- 
trona^  m  prre^atti:    and  patronacie  in  pr^ewtUi 
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becriiueM,  ill  ^onn'r  Tih^ijK*  en-  otluM",  profit  m/tttti* 
turn,  if  it  BmU  thi^  incUnaticns  and  sttuatioo  of 
the  patiron  to  apply  it  to  that  use. 

Bcfidi^s  bcin::  st*  much  more  favoumblc  to  his 
ml«n:st,  this  anaiiKement  was  much  mere  direct- 
ly and  cirrtamljr  Id  the  povrer  of  the  judge,  than 
ihe  only  one  that  \vi>t:]d  have,  been  wpH  nrlanted 
to  tbt  intcrefitj)  of  th^^  Miitoi^  an<l  the  eml»  of 
jtittic€.  Subordinate*  could  be  employed  by 
hm  own  authority:  co  orcHnute^  could  iK>t  be 
obtainrd  but  by  the  niilhonty  nf  his  superiors. 
The  qaantity  aitd  quality  of  thr;  buAiiicss  tiimM 
uvcT  to  the  subordinate,  might  be  adapted  to  the 
conreiiicnce  of  the  duperior:  the  qa&ntit^' and 
iltnKty  of  the  business  done  by  a  co-ordimite 
wcMjId  not  be  thua  obsequious. 

Pnr  illu?4tratinn.  lootc  to  the  Bnglt^  court  of 
^chancery. 

Iv  the  beginning,  when  cautes  were  compa- 
mtivHy  few,  the  chaneenor,— thit*  new  !*orl  of 
jiaiige^  to  \vhom  a  <!onmti«^siou  had  been  civeDto 
jodj^e  trcufultim  a^inon  d  homitn^  {rl  twin^  bul  too 
manifest  bow  widelv  the  ndi^x  pursuea  by  the 
e.4iabHshed  Jtidtt;eH  differed  from  this  charactcr\ 
•^chw  new-made  judge  proceeded,  (as  any  man 
ivould  Mturally  proceed  in  his  place)— 'pro- 
CMded  as  the  inferior  judi^ts  called  justicef«  of 
Ao  peace  proceei!  »t  this  day-  >Ie  heard  the 
vtvHnec,  and  then  be  derided  upon  it.  The 
■vidcnce  on  which  he  wa.^  about  to  decide,  be 
httPd  with  Iii4  own  cars. 

It  could  not  be  loner  before  bu«inei»  of  (his 
rial  kind  would  crowd  upon  him  in  a  much 
l^mter   quantity    than    his    other  business,    of 
whit'h  bp  bad  no  im^on^iderable  quantity,  would 
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allow  him  time  for.    AVlial  was  to  be  donu  t    Ot' 
a  ci>Hjnliaale,  a  rival  in  office,  u  sharer  iti  the 
dignity,  po^er,  and  emoluments  att»rhed  to  it, 
it  was  Dct  natural  that  be  should  be  desirous ; 
HOT,  had  ho  even  boen  desirous,  could  he  have 
been  sure   of  oblaimng  of  ihe  king  any  such 
coadjutor;    at  any  late,    without   such  solici- 
talioii>  A\  it  Miitt^d  lint  ti>  him  lo  tiialce.     From 
the  firsts  he  hatl  of  ueceitsity  (vrere  ii  only  for  the 
mere  nicchuuical»  the  writing,  i^artof  hia  busi- 
n^&^)  a  inunbCT  of  clerks  midi^r  hifl  orders ;  the 
number  uf  ihet^e  clerks  fiuou  rube  to  twelve.     III 
process  of  time,   tbesc   clerks,   iiot  being  yet 
enough,  contrived  to  have  other  clerks  under 
tbcDi:    the  original  sort  of  clerk  became  dis- 
tinguished by  the  uame    of  matters.     As   the 
writings  accumulaled,— ^many  of  which,  if  not 
all,  were  for  Hime  lettsiiJii  or  otiter  to  t;e  ]ir&- 
sened,  and  for  ilie  purpow  of  occusioital  con- 
sultation, to  be  put  and  kept  in  some  sort  of 
Older;  this  charge,  a  charge  of  no  email  trust, 
was  committed   to  one  of  thu?^   clerks,   who 
thus    became    distinguished    frtjm    aad    above 
lite  rest.     In  those  days,  jmper  liad  not  beeh  in- 
vented, or  at  karft  was   not  in  common  use: 
parchment  was  the  only  substance  to  which  the 
characters,  which  written  discourse  is  composed 
of,  nas  applied  :  the  art  of  bookbinding  wa« 
little  iu  UK^:  (Tcuuomy  suggested,  as  Ihe  most 
convenient  mode  of  adding  »heet  to  ftheet,  and 
in  such  succL'^»ivc  quantities  as  came  to  be  re- 
quired by  Kucccfiaivejucidcnls,  the  tackm<:  them 
tofcether  iu  such  manner  that  the  whole  length 
might  be  wound  up  together  in  tlie  form  of  spiral 
rolls.     The  clerk,   in  wliose  keeping  tl^ese  rolla 
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were,  wiu*  ihui*  dislin^iitshcd  by  llie  name  of  the 
clerk  of  tbc  rolls.  When  clerks  became  masters, 
the  clerk  of  the  rolU  became  master  of  the  roUa. 

Of  ihc  businL'Bs  caiufiultcd  U)  the  chsnccHor, 
iuch  busiiteiis  as  was  least  plcafiant  to  bini  to  <lt> 
himself,  he  turned  oTetp  or  coiirsCr  to  thcAc  hiir 
clerks.  In  H>mc  instance's  entire  cnudes.— de<:i- 
ttoci*  a&  well  an  collection  of  evidence.  But  in 
general  it  came  to  be  felt  that  decision  was  a 
niore  pleasant  opeiatiou  iban  eticjuiry  :  decision 
kftH  nioi^  ijf  |H]wt*i  ill  it  ;  enquiry  inckre  labmir :' 
enquiry  Ukc«  up  more  time,  and  creates  a  grcuter 
demand  for  patience.  The  bu»ine.<4s  of  collcctiner 
tho  evidence  thus  fell  into  the  hand«  of  tlie  twelve 
master  clerks :  but  more  |>:4nicular  of  the  head 
ciuL*  amonjiE^t  tbt^m,  lliu  clctk  uf  the  w\U. 

The  evidence  thus  collected,  was  collected  by 
the  clcika :  but  the  chancellor,  by  whom  a  dc- 
cidioQ  was  to  be  grounded  on  it.  bow  wos  the 
purport  of  it  to  be  pre^nted  to  his  knowledge  t 
iTie  surest  ciianrLcI  was  die  tenor :  but  that  re- 

ried  it  to  i»e  cc»rninit.tt^r]  to  %vfiting.  So  much 
better:  on  llie  account  of  the  Auitors,  in 
respect  of  sccuritr  against  mt«leciflion»  for 
obrtous  reason:^ ;  on  the  account  of  this  great 
officer^  and  thoKc  his  subordinate)^,  for  other  rea<- 
ttims  not  le&s  obvious.  Writini;  l^  Iciltoor: — but 
the  labourer  in  worthy  of  hi^  htru  :  and  the  la- 
bourer acted  under  the  orders  of  one,  in  whose 
handft  were  vested  the  easiest  and  siircat  means 
of  exactiu);  from  lii^  employer^  the  suitor,  what- 
ever it  itbould  be  thouf^ht  prudent  lo  demand,  on 
the  Hcorc  of  hire. 

On  int4.*rlocutory  point*,  the  puwer  of  decision, 
provtsianal  decision,  subject  of  course  to  appeal 


tSB 


KXTBACTIOK 


[BrtiUt' 


totbe  priucipal  judge  (the  cpiilyjatlgerfHx^ttirj^d 
m  that  character),  came  thus,  httic  by  little,  tc  be 
exercised  hy  ail  theee  elerks.  E\e\\  on  definitive 
points,  the  like  power,  though  always^  t^ubject 
tuamieul,  ciime  by  de^frees  to  be  exercised  by- 
Uie  cliterrlerk,  or  iht-  insuiter  of  llie  rulls- 

Of  the  whole  business  of  procedure,  the 
part  thut  afforded  most  trouble,  and  by  nssi^-' 
mcut  bad  bocu  made  to  utTord  uddilicnal  profit* 
was  that  which  consists  in  the  collection  of 
the  or^!  part  of  the  evidence :  This  portion  of 
the  biiftincfls  had  ovprflowcd  (we  hare  set-ii 
how^  and  at  how  early  a  period),  from  the 
hand8  of  the  chancellor,  into  the  hand«<  of  h'lB 
bead  clerk  or  otHcial  servant:  the  «aine  causes 
coutinuinj^  to  operate,  made  it  necessarily  over- 
fiuw  iiilo  still  lower  and  lower  (-hnnrteN-  The 
elcrk,  now  become  matter,  of  ihe  rolU,  turned  it 
oTcr  to  hia  *'  tcrvanis'*  Scn-ants,  not  so  much 
ns  di^tinciii&hcd  by  the  name  of  clerks,  were 
deemed  good  enough  for  lliis  hiborioo^  part  of 
the  business :  what  sort  of  servantii  (pA$feSi 
tbotmeii*  grooms  or  *table-boys)  is  not  said, 

Tbefte  flerrantii  kicked  it  down  to  aervanla 
deputies  of  their  own. 

From  page,  or  foot-boy,  or  whatever  clue* 
happened  to  be  hi«  ori^nal  oceiipation,  the 
servaat  rose  into  a  clerk,  the  exanining-clerk, 
the  examiner  The  examiner  lias  Inn^  been 
rich  enough  to  be  above  bis  business :  he  keeps 
a  deputy,  and  the  deputy  Bcla  by  hia  clerks, 
all  for  the  good  of  the  public,  not  forgetting 
the  master  of  the  rolls.  All  thew  offices  have 
their  value:  to  all  of  them  the  nomination  is  in 
the  master  of  the  rolls :  wliatever  may  be  the 
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rational  cause,  the  historical  cause  is  at   any 
rate  sufficiently  apparent. 

The  king's  turnspit  used  to  be  a  member  of 
parliament:*  the  clerk  of  the  deputy  of  a  ser- 
vant of  a  clerk  of  the  keeper  of  one  of  the 
king's  seals,  is  still  a  judge. 

*  Bnrke'i  Speech  on  his  Economy  Bill 
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CHAPTER  Vlli. 


FIVE    UODE.S   OP    [NTLItllOGAllON    <.OH|>ARlU»*^ 


PrTTiNG  together  the  three  considcralions,  of 
the  form  of  the  inlcrcoursc,  the  quahty  of  the 
interrogator,  and  the  publicity  or  unnubKcity 
of  the  process, — tve  have  five  modes  of  interro- 
gation^ all  of  them  in  use:  viz. 

K  Interrogation  in  tlie  omi  mode,  pfr  ptstirjr, 
ptihiU'u  coram  juJicf ;  the  mode  pursued  under 
natural  procedure  unci  jury  Lriill. 

2.  Inltrrosjation  oral,  pcrjudkvfn,  shicpariihtu^ 
secnii ;  sk  under  Roman  proecdua-  in  general. 

3>  Interrogationtiral,  pfrjudkem,  sine  pariifms^ 
pubtki ;  as  in  Fnghsh  procedure,  on  the  occa- 
sion of  the  prchminary  examinations  taken  hy 
jufttic«5  of  the  peaee. 

4.  InteiTOjfalion  oral,  jicr  jttdkes  a  partibus 
eiccicx:  i.e.  hy  cominissinnei^  n^inied,  one  or 
more  on  each  Kide:  ax  under  the  Gnglislt  edi- 
tion of  the  Koman  »choo),  viz,  in  the  ec]uily 
courts,  in  ^me  cil^-«. 

5.  lnterroi;ation  in  the  epi»ftotary  mode. 
Compared   with   each   oiher,    wliaT   are   the 

advantages  and  di^advant^ige^  allaclicd  lo  theae 
av^eial  modeft? 
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The  app<Hiicne&8  and  importftiicc  of  i\\q 
i'C|iieslkjn  ar<:*  KufficiL-nlly  ninriifL-»l :  liiit  the 
FTOUlion  of  it  belongs  nut  altcigL^thcr  to  thc^  hi-<id 
of  evidence.  Yet  m  this  place  the  view  of  the 
^,9ubjoct  wouW  be  apt  to  appear  imperfect,  if 
these  several  modes  of  obtaining,  cr  professing 
tottim  at  obUining,  tlie  same  refiuh,  were  1o  be 
tcft  altogether  iincoiifroiUed  mid  iiiirnin(>ar<?d> 

Follows  a  parallel  of  the  oml  morle  of  col* 
IcctioD  and  the  epistolary,  compared  with  ooe 
another:  the  oral  being  viewed  in  the  first  in- 
stance without  any  reference  to  any  of  those 
[difltirkction:«  above  noticed ;  and   both  together 
ibeing  considered  with  icfcrcnte  to  the  »econd- 
«T>'  qualities  abore  noticed  as  desirable  in  a 
fj&ass  of  evidence,  in  the  character  of  efficient 
peaosce  of  the  primary  qualities  of  correctaess 
and  completeness. 

1.  In  re*|>ect  oi ptiriicutm-iU^  and  intenvgfjtfd' 
mttM,  t)ie  two  nuides  of  n»1lt^lioii  are  exactly 
^^npon  a  par.   1&  either  way,  the  process  of  inter- 

Ltion  is  alike  capable  of  being  employed ;  in 

?r  way,   by  means  of  that  operation,  the 

juality  of  particularity  is  capable  of  being,  in 

equal  oegree  of  perfection,  given     lo   the 

of  e>Tdcnec. 

Take  days,  or  week^^  or  months,  or  years 

rCDOU^,  you  may,  in  the  way  of  written  cor- 

tetpoodenee,  re-nder  the  testimony  of  tlie  depo* 

cent  n  particular,  perhaps,  or  you  would  have 

jreodercd   it  in   thv  coorKc  of  a   few  miniilr^liy 

fvicr  examination  in   the  pieseiice  of  the 

jodgc, 

2,  So  in  reapcet  of  pa'mancnce:  pmvidod 
that,  in  the  case  of  orally-delh-ered  tesliinony, 
the  operation  of  writinfc  l>e  employed  (a^  it 
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altirayn  may  bo)  to  give  fixity  to  tbc  discourse 
as  it  K8ucfi  from  t]io  dcpouoDts  lip«. 

3.  In  rcEpt^rt  of  iLk?  faculty  of  obstructing 
metiiBcums  hivcittion,  (viE>  by  the  [immputude 
witii  vvhich  intcrrogaUons  and  responses  suc- 
ceed one  another  without  prejudice  to  the  fa- 
culty of  receiving,  upon  occasjoii,  from  witbfrut, 
iucU  interroj^tions  as  may  be  sub«ervieDt  to 
bonest  recoUtx^tiun) ;  llie  advantage  t»  all  on 
the  side  of  the  i>Tal  nii^de. 

In  the  epi:«toIai^-  mode,  it  is  not  only  impoa- 
»iblc  to  oppose  to  a  design  of  mendacious  in- 
vention thoiM*  ob«tarle«  whidu  in  virtue  of  the 
promptitude  of  re>iponiic  required,  und  the 
ayniptotnA  of  evil  consciousncs-s  so  itpt  to  be 
betmyed  by  deportment,  stand  opposed  to  it 
ofcQUTM;  in  the  oral  mode; — but  in  the  very 
form  of  the  epistolary  mode  there  is  a  circum- 
stance which,  in  spite  of  ibe  exertions  of  an 
adverse,  or  even  favourably  partial,  iiaerixjffator, 
give?!  aid  to  inveutioii  on  the  jiarl  of  a  m^xidj'tfk 
and  mendacious  respondent  In  the  epistolary 
mode,  tlic  questions  not  coming  out  singly,  nor 
consequently  arising;  out  of  the  answers,  but 
tlie  %\'hole  string  of  them  being  displayed  at 
once ;  hence  by  the  nature  of  die  question  it 
niay  eiery  now  find  then  hap|ien,  thai,  to  a 
mendaciously -dift{K»»ed  resjiondent,  information, 
thoug:h  in  an  oblique  and  uniutendcd  ^^^y.  shall 
be  communicated;  infonnatiun,  the  effect  of 
which  may  be  to  aid  him  in  the  accomplish- 
ment of  such  bis  didioQest  purpose.* 

■  Or  ibifl  Ai^f^tioTi,  %  catitimu  rcft^rrc  rould  be  ib«  n- 
Mnrcc.  and  the  vttXy  tcftourct,  of  •  man  «r  trutli  uid  hctiour. 
C^afino)  by  cirmnulorjcca  to  |}ii>  diiBf1raii|a|:»ti>  uock  iu 
EUW  lhnt«  flu  sill  uron  br  srr.n,  i!ibi|t  Eoo  frL^i^ucul-lT  rifinpli- 
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The  advanUge  is  ihciK  an  the  svAc  of  the 
tneiulai^ionj^  rr«ponrli'nl.  On  the  otKrr  hand, 
the  conx^fioDcteDt  unci  oppc^itc  disadvantage 
upon  bis  intGTTogfttor.  For  the  pur* 
poses  of  justice,  tlie  respondent,  when  menda- 
cious^ cannot  know  too  Utile;  his  interrogator 
cannot  know  too  much.  Here  we  see  what,  for 
the  pur|x>fte«t  of  juaticc*  for  lh«  correctiienK  and 
'ftompleteDe&a  of  the  evidence,  ts,  on  the  part  of 
the  mode  of  mterrog:alioi»  employed,  desirable. 
Now  let  uj«  observe  what,  in  the  case  of  the 

to  niflkc.  by  the  itrm^;  of  inEtirropiiioTitf  he  is  ob1Jn4  to 
IriAf  fofWArJ  il  tlie  ftamv  liuir.  ilb  iiuk  u)  D0S»tb1«  afcall  ht 
-mffo^^t4  of  IhM  inforniHiirkn,  irhich,  jn  tbn  riAndB  of  a  ma£d 
ftdrcmry  or  ineoiiM'i<>i]»  witnuf,  mi^ht  prove  tuxilisirj 

&ia    ihc  fftn^ufl^  of  an    Lni^liftli  lavyct,  ancillftrf)  to 

A    mn-rv  rhnr  i^irluterl    by  pnjdi^nov  itnd  ftllovrM)  hy 

imh,  »0(iid  be  ibti  Eiclc  u'9«urce  of  «  m%n  of  tiDCreriCy  Ull 

hOBOur.   M«i>d«<iiy.  a  rcifjvrct  moK  funjliof  bo  their  hiuidii, 

(."Oagl-llVit  a>  tlicir  Uilui.  mun?  ^Jinful  Lo  itji'ir  |iockrJ». 

bwn  tbeN^ouict^ofKnglith  lawy^n.     louder  tti«  1ictTit>> 

I  p%au4  from  Iho  beach,  lh«  pm^TitJOQvr  at  th«  bnr,  in  hi4 

codearoun  lo  »tracC  trulh  Ifoiu  ibc  pen  of  th«  ftdvcrMr>, 

;,pHU  vilo  ib«  p^u  uf  bin  own  dieot  iffhftt«v4ir  lie*  prrM'-nt 

i|)icns4lTrs  M  bott  adapUil  lo  ihU   [^iitiyK}a«>.     Iindi^r   the 

Mcical  foetoic  (I  know  not  how  ti  w  aadft  ihc  modem)  & 

PrcDcli  jaaeo,  with  llic  vicvr,  irviJ  or  protended,  of  cxlrarling 

itbo  tnib  oui  of  ihn  hoKOm  of  n^^nmiTinl  iindrrpxEiniiikAliiin, 

Mil  bin  (fbi  cxftmpU]  tbai  hq  occooiplicQ  hat  co&- 

listcdt  wben  perhaps  oo  acoomplicr  hoi  bc«a  hoaril-     Sucb 

lidvocAlOi  4ie  vi^rlV^   to   pnirtiic  UuJtHUcU  juJjfca.      N«l 

tktl  Oio  dtflvr^n««  it  mon^  than  apparvnl  t  for  ih«  lie  of  ihf- 

W  it  lb«  lio  of  U*  b^nch  b^  whicH  il  it  permitUid-     Not 

ft«l    ift  l)ii«   in^biDoe  tbe  part   tak«n  from  oborc,    in  iht 

DM«ur*riuiruf  iuor.iiUif  difmhuit^.  is  klmpU  |H-rm(aaiit.     Li 

tbe  «tatto«  of  [>'^ii>tJir  il)  «r|irity»  n  ifltD  it  not  iimply  j^rrtnit- 

isd  10  fftn^  bM  Dimlim  with  'li«*,  fa«  ia  fcKwd  to  it.     On 

Ml  a*kcr  coadkaoa  mill  iIm  jud^  ao  m^ch  a*  proTcM  to  do 

binjttMie*. 
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epiflto[arymode,contT;tsted  with  theomi,  virtually 
ms  place.  In  the  oral  mocle,  (whatsoever  be  the 
^iieittioii  ail[he3Lke<)  U*  lhf=-  |iTu|>used  rt^^fiiiinletit}, 
whatever  question*  are  ititeiuled  to  tvmt- after 
H  rcruain  concealed  from  him  ;  in  the  epistolary 
moric,  they  ure  all  diselo^cd  to  him  al  once. 
To  die  iiitem>^tor  in  the  oral  mode,  on  the 
occa^onof  each  qui*slion,  all  the  answers  that 
h*iv('  been  made  in  comnliimce  with  preceding 
questions  are  revealed:  in  the  cpistalar)'  mode, 
all  the  ansivcra  that  wdl  be  given  to  such  ante- 
cedent questions^  are  unrevealed,  and  undis- 
coverable. 

Physirally  sneaking*  wliat  indeed  is  not  allo- 
getlier  impfyssil^le,  is,  that,  for  the  collection  of 
evitiencein  the  epistolary  mode,  the  correspond- 
ence shall  be  so  eonducte^l  that  no  tnore  tlutn 
one  interrogation  shall  be  tr^nftmitted  at  a  time : 
ju»t  as  K^ine^  at  clieHv  have  been  known  to  be 
carried  on,  each  move  being  announced  by  a 
letter  written  for  the  pufpose. 

In  this  way.  the  itmvilling  assistance  liable  to 
be  lent  by  'Ui  interrogator  to  a  mendacious  re- 
spondent, would  indeed  be  kept  back  :  and  thus 
farp  in  the  instance  of  the  eptntolary  mode^  itft 
ntdiM-nicnrv  to  ihe  direct  enil?*  Jif  jiinttce 
would  be  upon  a  \itLT  with  that  of  the  oral. 

Accordingly,  in  the  only  case  in  which,  in 
Enriish  practice,  the  epistolary' mode  of  iuierro- 
gabonha^  placo,  {xvi.  ibe  siring  of  imcrrogalions 
addre<^9ed  to  a  defendant,— to  a  defendant  alom?, 
not  to  a  plaintiff  or  an  t-xlranpnns  witness,— in 
a  court  of  eqnity},  the  c<»rre?<|)outieiit  point  of 
policy  is  naturally  and  frequently  obsert'ed  by 
the  professional  frcribe :    in  the  first  edition  it 


cn^.vnio 


II0DR9  IWIPAHQX 


14G 


the  instrument,  apart  more  or  less  conuderable 
of  the  string  of  inicrrogiLFiont^  proposed  to  be 
eventually  emitted,  (together  with  the  corres- 

KDd«nt  avcmienti;  that  h»vc  no  unnecessarily 
en  ttwdr  reiiuisiitej,  is  kept  lj;tck — purjiosely 
kept  iiack-^till  it  be  seen  what  answers    arc 

gvca  to  the  jirst  flight ;  kept  back,  and  rcscncd 
r  a  second  edition,  which,  under  the  name  of 
/Ac  amciii/t^i  hUi,  enmmoDly  succeeds  the  tirsi. 

But,  bcsklL-s  that  in  ruKpcct  cf  promptitude  of 
response,  and  the  obfitruetion  in  tliat  way  given 
to  a  plan  of  mendncinus  rcaponsion,  the  epiRto- 
lar>'  mode  would  even  thus  remain  inferior  to  the 
nral ;  it  is  easy  to  see  at  how  vast  an  expeniie  of 
inconreoieDce,  in  the  shape  of  delay,  veration, 
uul  ex|)enH^',  this  li'MiuiinliiKi  itf  din^dvartage  in 
re«peel  of  dun^rr  <>r  deceplimi  and  consequent 
misdeci^ion,  is  purch&^d.^ 


*  ExerciM  for  %  UKAttii:   a  »tiid«nt,  not  in  the  rat  of 

ikpreibUaii  omltr  thn  racmk  at  Uv,  Xnn  in  the  an  of  If^gjt- 

IaIioci;  in  ihif  >t1.  vhirTi  teeVt  la  ih«w  by  wbat  mciru  ihc 

ObjcftB  profrsMyl  to  ^  uimcti  At  hy  Xiiotf  who  Wayc  the  pgwct 

KUT  in  reftlity  ht  a'.UJiie^d :    in  the  \ti  oflegtilaiiujj.  nliould 

nnj  mtto  ervr  nrla^,  Iji  vlmm  an  ntt  Ha  iit]DfoBial>1e  >nd 

i!itiiWk«4  «liotild  proteoE  ii««trai  havinj;  AnycUiDi  lonoiioe. 

EicTttw  for  A  eiudcnt :— T&itc  n^  a  buoJIcofbriiftJ]^  nJaLi: 

look oiit«»ujUkMi: one, ftudia  ouifmijiriijiticiiUrl;  ui  uliJdi 

tW  tnitli  ha«  Ixivn  «run^,  bv  ibifl  cnemc,  out  of  th^  bitttom 

«f  ia  aiwilJiitg  witii«u.    Follc>w  out  u^o  gcnoology  of  qv«^ 

^QQtviduttv^f*;  ukc  notcof  lIl^  trnmbuof  dtgrcc*;  pttcli 

■yua  a  chuT  in  wTirrb,  l^y  t^ir  ^hkcvct  to  ijantion  the  ^tkI,  a 

«eo(wl  quMiioti  ii  BirtrcfiicLl, — a^uo«iioE]  whbh,had  iheia- 

r  coike  in  »noihpr  shape,  iai|;tl  ncjthnTe  born  put:  oyt  i>f 

uutfcf  lo  i|uii3lii>ii  ihc  vccoiid,  m   hkc  iiunitri,  a  thliil 

ftfrftaon  :  Uid  M>  oil.  ut  tnng  at   tht   iirin};    ti   fr>iind   to 

nn.  Tako  out  your  vttch*  repeat  to  yourh.'if  aloud  cfich 

IVilioti  »i(h  ilfl  atiBW«,  Aod  aoie  the  kujfth  cf  lime  ihcj 

^cu|i]r.     ArW  up  the  sevenl  Ims'ta  of  tiiiiL^   4Jid  divide 

bf  M  number  or  ccrL««cotiT«  qu»liont  or  d^^rvei.     Apply 
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4.  HecoiUcicttnfS' ,  This  quality,  (to  uiy 
degn^e  bejoiiil  lliut  whiLli  coitmioti  <:oii\<-r«atiuiL 
ftdmtU  of,  hut  wfikh,  even  (or  the  jtiiliciiil  pur- 
|)oS4^m  question,  will  in  ordinary  cu«ca  be  8ufh- 
jcieut)  U,  by  the  «iip]x>8itioD,  out  of  the  question ; 
"llic  vo)'  urmiLf^cmonttj  above  brou^'lit  to  view  m 

necesKsry  lo  ilic  perfeulion  of  ibc  rir^J  mtf  iiiude^ 
have  for  their  object  the  exclusion  of  it.  > 

It  is  ia  thia  article  that  \\c  sec  oncoftbc  ad- 
vantages  peculiar  to  the  >vriiten  mode:  it  is  on 
this  account  ihal,  a«  often  a**  cxiraordinary 
casc^  ,(cases  net  cumprebeiitletl  in  the  desKjnp- 
tion  of  the  arriinFiry     case^  above    spoken    of) 

JrcAcnt  ihcmsclve.^.  il  may  become  ncccAsarr  lo 
ave  recourse,  in  (luoUnic,  to  the  written  mode. 
But  of  this  bereartcr, 

5,  Renmitis  the  quality  of  ^jV//jrrffr-f^,  in  re- 
gard to  which  the  advantage  ts  in  stome  respects 
on  the  ftidc  of  the  epistolary,  in  others  oH  the 
Aide  of  the  oral>  mode. 

Where  ihe  epistolary  mode  i^  the  modeem- 
fJoyed,  a  respondent  (who  being  tu  maid  Jidt) 

the  umc  pfOcce»  to  the  rc«dy'PnU«(i  mode,  tAkiujc  fct  caclk 
dftrcc  l1iTc«  tDOQths.  or  wliati^ver  cjlhr^r  Icnifih  of  lime 
(ffTRitcr  or  lm)niaf  n|i|.^v»r  ii?^i?««ary  lo found  n  fairFT  avtr* 
i(«.  Y^ii  viU  prtArflbly  Had  tiicnuniticr  ufnii^ttifctoecupitd 
m  ih^  one  cetc  t^nicwh^rc  bclwcfn  ibi:  nuinhcr  of  Tni?Dtli« 
and  ttir  numbrr  of  ymr^  omtuinrd  in  ibrt^tlitir.  N\H  thkt, 
in  tlii>  r«iiily-wriitAn  mod*,  &n  tfttimfil^  ora  u;ene»lo^tcid  Tt«9 
or  fltriiif:  of  Ihii  von  would  [ifabnbty  t>c  found  of  eoovl  Of 
nf>Hy  cqvnl  leni^h  to  (lift i  of  the  lonei^ftt  «^rdfd  bv  lb« 
vjTfd  FOR  mode :  qui  timl  sny  Kuch  rrral  fmrallH  woutd  hv  lo 
be  fouird  ri"(  wl^y  *  only  b*oaiiM  il  ii  tol  in  the  uEurc  of 
ft  m^e  which  give*  TuH  scope  to  mcndftcilT-wniaff  prc' 
tceditftlion,  «iri:f:rMjr>D,  end  fonsiJuiion,  lo  aFTonl  any  vucii 
iDfiiaTir«-4  of  d^ifc^.eil  mendHcitj.  or  citnncd  truLli,  ak  rbovo 
■kieh,  tn  ftutf-h  flbundaneo,  ftr«  aimbbfd  by  lh«  niod«  wtucfa 
ifl>rds  to  ttdia„^£ir«  oo  such  hclpi^ 
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takes  for  hift  object  the  withholding  and  misre- 
prt's^rutiTip  of  Uk'  UucIi  so  far  as  it  caii  Jje  en- 
ilc-avou  rctl  id  witli  sulcty,  ukivH  of  course  for  hi^ 
principal  mcatifi  tlic  expedient  of  indistinctiieA?  ; 
t^  not  csposin*-  him  in  the  first  instaiirc  to  those 
perils  to  which  he  Mould  be  exposed  by  dijt^ 
provable  mendacity  or  pertinacious  silence. 
Eifher  t>f  these  courses  would  be  evidently  (he 
rc<(ult  of  a  riciouft  stale  of  the  will ;  imlutthtd' 
ncAn^  and  to  any  degree,  is  not  alto^ther  inca- 
pable of  being  the  result  of  an  intirni  Rtaieofthc 
underfitatidlng :  he  therefore  heajjs  together 
H'onis  ujtoii  wonls,  ihTovvtuj^  Uie  whole  matter 
into  the  ctnnplete^t  state  of  Iii^or(ier  jio?sitiI>lt\  for 
the  chance  of  prop^ijr^liii?  a  correspondent  Ktato 
of  contusion  in  the  conception  of  the  adversary 
whom  he  bos  to  deal  with,  and  thus  linally  sav- 
ing froni  obHen'ation  sd<1  detection  ai%  large  a 
proportion  as  possible  of  his  misrepresentation 
itud  reticf  nee  ;  o\er  ami  alinve  Ihe  ("ertain  ad- 
vauita«fe  of  the  delay  thius  fabricated.  In  a  word, 
€vaMmi  is  the  flafcsl  rcsonrce  of  all  wh(«c  pur- 
|KKc  is  to  coiaccal  the  truth,  and  hidisthivtrjcss  l& 
the  quuHty  which  hi«  ditwonnM;  receiver  from 
the  attempt. 

Where  the  collection  15  performed  in  the  rpis- 

tolar>-  mode,  there  are  no  bounds  to  the  quantity 

f*cf  ncbulouB  matter  thus  enpiible  of  being  rat^cf. 

The  matter  of  writing,  ncce^ihle  in  an  unlj- 
tnitH  quantity,  i^  to  the  dishonest  party  or  the 
itDendaciou«ly-ili:KpiiM'd  wiimrss,  ivh;il  \Ur  forest 
is  to  ihe  fox,  what  the  ocean  is  tu  llie  fish. 
Complain  of  indiMinctncss  in  tlic  fir»t  clliuioD, 
he  inoreaftCfi  it  in  the  second ;  complain  of  the 
remedy,  he  addi  to  the  dit^esae;  and  so  on 
without  end.     Will  alone  is  necessary,    Stiipi- 
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duy  and  acutenesK  are  boih  bui  too  fully  com- 
petentf  both  aliwjst  rquully  cotujietent,  lo  ihe 
task.  A  iHtiii  gfics  through  wilh  it,  rvcn  with- 
Out  issisUincc* — \vilh{>ut  Umt  lussibttiiicc  which 
appropriate  Icarniti^  is  so  competent  and  so 
rtady  to  aflbrd.  lie  (;[oefi  tbrou^^h  M'iih  it.  ev^n 
witliout  such  assiHtance;  thotigh,  with  lUe 
auUtance,  he  will  go  through  witli  it  (whether 
wilh  belter  efferl  and  j^ucccsh,  or  no)  with  more 
fluency,  more  copioii»nc&3,  and  teoA  shame. 
The  lahynnth  increawyt,  and  increaaes  without 
end.  Could  you  find  your  way  through  it,  di»- 
liu^uiKh  the  jiarbi  of  il,  and  lind  nain<:t«  Tor 
them,  you  wouhl  be  able  to  point  out  tlic  tnaia 
ij(i/cs  lurkbg  b  it.  mid  the  jnclicatioiift  by  which 
it  is  bctmycd.  But  the  difficulty  is  to  find  your 
way  through  it ;  for,  as  to  partri,  form,  or  fiffure, 
it  has  none  :  a  chaos,  like  a  point,  baa  no  parts. 

Turn  now  to  vivu  voce  examination,  and  ob- 
flCHT- liow  all  Mich  t loutlA,  all  macIi  labyrinths, 
Tanish  before  it.  The  power  of  interrogation* 
considered  as  an  ins^trunicnt  of  Oistinctncw^  has 
been  aircidy  mentioned  :  it  i^side^  ulmo^t  ex- 
clusively ill  tlw  vivd  voce  modo.  After  the  ap- 
posite intermgalion ^indistinctness  in  the  answera 
DCcomea  tantamount  to  irrelevance.  Irrelc\aiR-e 
M,  in  that  situation,  seen  to  be  equivalent  tv 
silence.  Silence,  in  the  same  circunistanees,  is 
seen  to  be  equivalent  to  confe*>ftion  :  'on  the  paj^ 
of  a  plainlitT  oi  defendant  under  I'xaininatioo^ 
toconfexKion  of  want  of  niorils  ;  on  the  part  of 
an  extraneous  isitness.  to  mendacity,  or  that 
wilful  suppression  which  is  equivalent  to.it; 
and  betrays  what  it  strives  to  cover  up  from 
view. 

On  the  other  hand,  in  the  oral  mode,  trtmt" 
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^  ,  a  species  of  nat-praclice  ti>  which  oti 
\ibo  put  of  the  irtcrro^tor  tbat  mode  stands 

ixposed.  nnd  from  which  the  epUtolary  modo 
b  altoQ^th«r  vecure,  i»  but  too  apt  to  operaiit  as 
a  cau&e  of  tndiFtirctne>« ;  and,  in  ihe  instance, 
uol  uf  thi*.  mtj^  fit/rj  l)iit  of  the  ^v/fif  //V^r,  re* 
ident*     Clothed  in  authority-  derived  from 

ic  authority,  and  in  svmbulkc  robes  analogous 
Vd  the  robe«,  of  the  jii{{(rc,— the  hirclin]^  adro- 
etMp  observuif^  in  an  hoiieF>l  witnc«£  n  deponent 
whove  tcf«1tmoiiy  promisees  to  be  adverse,  eb* 
■ncDev  terrific  tones  and  deportment,  and,  pre* 
lendtng  to  find  dtj^honcsty  on  the  part  of  the 
witncM,  strives  to  p7C  his  testimnny  the  ap- 
pCATtLDce  of  it :   suppreaaing  thus  one  part  of 

rbat  he  ^'ould  have  liad  to  fiiy,  and  reJideriufj; 

rhiit  lu*  does  v^y, — in  part,  Ihniuj^h  iiidixtinet- 
m,  unconceiv«d,  i>r  misconceived ,-^in  part, 
llinni^  apparent  confusion  and  hesitation,  un- 
beiieved- 

I  Kay  the  Aoff^.^Vt- witness:  for,  in  the  case 
«f  a  \iiin<?^s  who  by  an  adverse  lEteirogalor 
is  really  kinked  upon  a<«  cliithnnest,  this  is  not 
tbc  proper  cuur^,  nor  U  it  taken  with  him. 
For  Dfininng  to  Ii*^t  the  faI*ehof-ri  of  a  witness 
really  bcbcvcd  to  be  mendacious,  lUe  more  suit- 
Mct  or  ratlkcr  the  only  suitable,  course,  is  to 
forbear  to  express  the  suspicion  he  has  in* 
spired-  Siipn<>sing  his  Xa\c  clear  of  su?ipicion, 
he  nin«  on  nisi  courHc  with  fluency,  till  he  is 
entaD^^lcd  in  some  inrctrieTable  contradiction, 
at  ranancc  either  with  otbcr  parts  of  his  nwn 
irtarT,  or  with  facts  notntions  in  themselves,  or 
MtaLDlifibcd  by  proofe  frotn  other  «oure«H. 

This  cause  of  indiftlinctnes*  is  no  ineHicient 
hut  ft  inheres  not,  as  in  the  case  of  epis* 
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tolary  iQlcmM^iou.  in  the  very  essence  of  11m* 
mcKie.  It  orii^fiates  in  alnise:  and  that  abuse, 
licuKouver  iDtt'rwoV4.'n  and  intiviiclK-d  in  llic 
geni^ral  mass  of  abuwr.  has  bwu  shewn  in  a 
toriner  chftptcr  not  to  be  in  its  ovtn  naitnrc  un- 
susceptible of  correction. 

Compare  now  wUh  each  other  the  four  modi- 
fications of  the  Qf^  mode. 

On  the  occasion  of  i\w  coTiiparaliTe  view 
giv-en  of  th^  tn-o  moflcA,  the*  oral  and  the  epis- 
tolary, it  -was  from  the  firat-mcntioncd  of  the 
three  modifications  of  the  oral  motie, — intent^- 
tion  i>tr  partes,  pubiicK  cartjm  ^tfrf/re,— that  the 
conreption  of  lliote  tpialities  was  tak.t*n:  be- 
cause it  \s  in  that  cawc  that  the  udvanlai^ 
resulting  from  thc^c  ciualities  are  capable  of 
being  made  to  exist  in  the  i^eatcst  perfection. 
If  ciihcr  of  the  iwo  otlier  modes  be  aubetiltiicd  : 
in  tlmt  caMs,  in  the  decree  at  least  in  which 
these  qualitjes  iihould  be  expected  to  be  found 
exUliiigt  a  consitlerable  abatement  will  recjuifc 
to  be  made. 

Answers  fVi^ci/r/rr, ^questions  propounded 
singly, — questions  arisinp:  out  of  ihc  answers, — 
aixl  the  operation  pc-rformcd  under  the  cye^as 
well  as  autbonly*  of  the  jud^e  : — these  were 
mentioned  .ijv  so  many  snb'SccundtA  for  correct- 
nc?3  and  eompletenesfl,  Aecurities  exclusively 
attached  to  the  oral  mode*  IVi  all  the  ftcvcml 
modifLcaiionit  of  the  oral  mode  here  in  <|uestion, 
these  several  peculiar  secnriiies  apply,  but  in 
all  iif  tht-in  with  ilifTri'irnt  force :  in  all  of  them 
thrfiicidTyofmukiiiguNeitflhfMteseruritiescxii^, 
but  m  no  one  of  the  three  la*!  can  any  tea/  equal 
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to  wlitit  may  be  looked  for  Mith  confidence  in  the 

instance  of  the  fini,  beexfiected  tu  anitimtc  (be 

txcrcisc  o)  il. 

When,  for  toBtancc,  llic  judge  ia  split  into 
■two  parts,  the  colleciing  pan  and  the  deciding 
irl,-^the  collecting  pail   h  ahvay»^    of   infe- 

SftT    rtkiiild   to   the    deciding:    the  judi^e,    to 
'vhoni  both  ori,^'inftlly    belonged,    re^scrving  to 

hmiflelf  [m  above  noticed)  the  more  pulatcible 
funetion,  and  lurning  over  the  hbounng  oar 
to  tl>e  rib  detached  by  himself  from  his 
own  Hu))Htaiiet-.  Ily  the  superior,  the  decid- 
ing jiid^r,  all  :be  attention  which  the  public 
eye  u as  to  bestow  is  engrossed:  for  his  subor- 
dmatc,  the  collecting  j*>^g^,  whose  bench  le  in 
a  dark  t-lu^et,  no  pan  of  il  i«  reserved.  The 
public  not  tlurking  abutit  ftim,  fir  thinks  as  little 
about  the  public  :  the  public  not  thinking  any- 
thing about  him,  his  otfieial  Mijtennr  thinKs 
about  him  a»  litilc;  the  underling  does  accord- 
ioigly  ^  he  pleaBe<t.  By  bringing  Tnith  out  of 
bcr  tfrelL  he  has  no  more  to  (fet,  in  any  shitpe, 
than  by  leaving  \wt  there;  by  attt-mpting  to 
dmw  her  out,  Ue  would  lose  labrnir :  he  lct«  her 
lie  where  rshe  \%.  If  he  is  paid  by  5nliry<— paid 
tbua  for  hift  whole  time,— he  makes  ^hort  work, 
tlie  »hortefll  that  he  can  with  safety:  if,  being 
paid  by  feeit,  he  i>^  paid  in  pro[)on)mi  to  the 
time,  be  makes  fo/jg  work — a*  lontj  as  be  can 
cnQtrite  to  make  it. 

I.  When  it  is  by  the  judge  ad  hoc,  by  this 
subordinate  functiotmry,  that  ilic  testimony  is 
collected,  the  mrxle  employed  is  in  effect 
oeitber  oral  altogether,  nor  epikUiIary  ahoge- 
tber,  but  Bontethiiig  between  iHitb :  anotlHzr 
msoo  why  the  stib'Scc  unties  promised  by  the 
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oral  tije  nut  cmploved  ui  equui  U»tce  iior  in 
equal  dcgrc«  by  this  degenerate  mode.  The 
promptitude  with  which  Ibc  answers  arc  made 
lo  follow  upon  the  questions  in  the  Airk  closcl. 
mayor  may  not  be  equal  to  :hat  with  which 
ihey  come  out  iu  the  open  iudicatury  :  (he  ques- 
tions may  he,  and  probably  Cforafimuch  as  they 
qu|;ht  to  be)  generally  arc,  eio  ministered  singly. 
Birt  it  i&  only  in  a  very  uncertain  and  intermit- 
ting stream  th;Lt  the  que-'idou^  can  be  made  to 
issue  out  of  the  an^twersi.  To  constitute  ihe 
necessary  fund  of  informaliou  »ml  dirertion  to 
Uii8  es»enLially  CRvele-s*  judge,  a  sinug  of  in- 
terro^torics  is  always  drawn  up  and  prepared 
by  the  profcesional  agent!^  of  Uic  parties.  But 
within  the  path  marked  out  by  this  string,  the 
I' upt- nitrous  of  tlic  judge  artT  coiifirii'd :  so  that 
if  from  the  r&spondctit  on  anyoc4^asiQ^  an  an- 
swer happens  to  come  out  which  has  oot  been 
fore^ieen  by  the  party  (that  \»,  not  by  the  party, 
but  by  hi8  professional  draughtftman,  who  him- 
self never  has  any  personal  communiealion  with 
tht*  parly),  and  which,  xvA  huviuM  Ixa-u  fon.')*een 
by  the  party  or  the  dniu;^hlM]ian,  c«innol  have 
had  a  coneapondcot  interrogatory  deduced  from 
it  by  the  drausihtsniEm :  the  bcneht  dcducihle 
in  that  sh&pe  from  the  oral  mode,  is,  by  this 
contrivance  for  making  businesB  aiid  breeding 
lawjers*  profit,  lost. 

Thuft  it  Ik,  that,  in  the  factitious  gloom  of  thi» 
dark  closet,  meudacity  find^i  naturally  a  safe 
hiding- place-  In  daylight,  there  h  n  knomi 
aud  efficient  process  for  dnitjc"tiK  it  out  t  but  the 
operation  is  not  compatible  wich  a  siring  of 
predetermined  interroeabiiies.  That  they  may 
not  h6  capable  of  being  provided  against  by 
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the  mcinlacioiiH  resjioiideiil,  ihesv  intcrmgatoriwi 
must  always  be,  in  Ihc  obvious  sense,  irrttc" 
vani;  relevant  lo  the  general  purpose  of  prov- 
ng  m^dacity,  by  s^lT-contradictiuti  ur  opposi- 
tion to  ktK>^vll  truiti^ ;  irrelevunt,  willi  rulatioD 
lo  tbe  particular  fact  in  tjut-tttiou.  Dvfrjudatit 
6u5ftnDa  cxiFDmittcd  adultery  with  ei  man  in 
that  garden,  ^aid  tlic  t\^o  mendacious  Klder^, 
ITiider  what  tree  T  said  defendant's  eounaclt 
DsmieK  IJelng  examined  apart, — Under  a  ma^* 
tic  tree,  answered  the  one:  Under  .1  holme 
tree,  answered  ibe  oilier.  Umler  what  ire«;  it 
was  committed,  or  whether  intder  any.  ^up- 
posiog  it  way  cuinniiuod,  wa?  nothing  to  the 
puiposc :  nor,  had  a  ^triug  of  interrogatories  been 
to  be  draivn  up  by  Susanjia'ii  counsel,  was  it 
much  to  be  expected  that  by  lliu  dmu^lUsjnan 
the  circumstance  af  the  tree  shuuld  have  beea 
thoitght  (jf,  nor  consequently  that  anything 
lould  have  been  ^id  &b(]ut  it  lu  ttie  tnterru- 
pilorica.  Hod  even  Ihe  tirst  answer  been  forc- 
•ecn.  and  an  apposite  inten^ogatory  grounded  on 
it,  tbc  foresigtii  w^>uld  huixlly  huve  extended  so 
far  as  the  £ce<nid ;  if  tlic  second,  still  les.'c  likely 
so  &r  aft  a  third  :  and  so  on. 

Faid>  whether  by  salary  or  by  fees,  a  judgv* 

nominated  nnd  em]iloyed  by  either  party. 

'%ou)d  certainly  not,  and  even  thotigli  nominated 

and  employed  by  a  party,  probably  not,  hold 

himwlf  w»rr;iiiU'd  in  ^otu^  uul  uf  hiK  string  to 

act  the  part  of  Daniel,  as  abovcmentionrd. 

3.  LetajudgetOTftcoupleofjudges,  be  named 
&>rthe  buftine-Hfl  on  each  ^-idc,  named  of  cuurec 
JO  Ibst  ca:^,  and  paid,  by  the  (Kutie^.  Paid  by 
tttery  ihoy  cannot  be :  if  paid  by  fees,  paid  by 
tlio  piocv  tlu*y  cannot  ensily  be,  becatise  it  is 
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not  i^ajiy  to  fbrev^  what  quantity  of  time?  will 
be  neceedary.  ('aid  by  tlic  day*  time  cnoueh 
will  be  taken  for  the  business:  but  an  to  loc 
employment  ^'ivcn  to  the  lime,  that  \\\\\  d«^pcnd 
ii]iou  t!ieir  own  comeniL*i>cc.  Beiii^  LT>nsidcred 
lu  jijd^e»,  itnd  not  ttK»gcnl!*fnrthi^  j«iriir«,  none 
cif  tbitt  zeal  which  is  so  Hucntly  <Ii?«i>layiMl  by 
Bvowcd  agents  Vp'ill  be  dJsplnvL'd :  but  in  the 
construction  put  by  them  on  tlio^c  rulus  of  im- 
partial justice,  for  which  the  rcj^rtl  will  on  both 
sides  be  equal  and  inexorable,  il  will  be  eouve- 
iiient  Tor  Uieiu  1o  nm  inlii  iliM^Tremcnts;  and, 
being  in  Matton  ViS  well  as  in  number  equal, — 
equals  iill,  and  witboul  n  i*»jpcnor,— the  length 
of  the  di$a;>reerucnt  will  nalurally,  and  without 
ally  kind  of  couiest>  adjust  itself,  with  n>ore  or 
Uv^  ront^ctnr^s,  to  the  e>slini»le(l  depth  of  the 
jlftintifi''s  ut  defcTidaiil's  purse. 

M'ith  a  tribim&l  thus  composed,  publicity  is 
not  absolutely  imY>mpalih1r  :  publicity,  tlial  is, 
so  far  aii  consists  in  the  liberty  to  strangers  of 
bein^  present  if  they  ptefl?e.  But,— in  ihec3j«  of 
a  judicatory  so  composed,  wid  e^tpecially  of  a 
ftetoTjudgeft  thus  by  a  tacit  engagement  pledged 
to  one  another  that  on  each  day  as  little  shall 
be  done  as  iKJt^siblc ;  that  the  afflUL-ncc  of 
strangers  should  be  considerable,  eAen  in  a  case 
c^  the  first  impoftance  and  of  the  most  attractivie 
complexion,  is  verj'  far  fnmi  unibable. 

Collection  hyjulljje-'*  named  on  lw»th  sides  by 
the  parties,  is  a  sort  ni  middle  course  between 
the  natural  mode  of  collection,  and  the  pure 
Roman  mode,  aa  performed  in  his  dark  c\o»ex 
by  an  underline  of  the  deciding  jtid^e.  Taking 
for  its  ground  tiie  pure  Roman  niodtr,  it  may  be 
eunsidered  asa  ^orl  of  umi^iuhnent  of  that  modc,^ 
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a  palliation  of  the  disorder  of  which  it  is  cooi- 

Uniting  tu  the  charact^rT  of  the  ju«]ge  that  of 
ttie  advcx.'sttc;  alti^ntiiiu  to  the  ititc^n-^t^  of  their 
rcf^pcclivc  cmDloycrs,  though  subordiniitc  to 
the  »iudy  ot"  cullcctiag  plunder  on  both  sides  by 
made  busine^is,  will  i:ot  on  the  pari  of  these 
iiomims*£  of  the  parties  be  so  compli'toly  defici- 
ent, ason  the  jmrt  of  Ae  nomni&e  of  the  deciding 
judge. 

The  effect,  therefore,  of  the  amendment  is  (o 
renderthe  procedure  somewhat  more  subservient 
,to  the  direct  enrU  ^f  jii^itice,  though  at  the  ex- 
feme  of  tin-  colluteriU  cikU  of  jii«ttre.  Ou  the 
|Wit  of  tlir  ujj^Tvg^ile  ina^M  of  evidence,  tlw 
dia&cc  of  correct  ne?^f  nnd  coiDpictC&e&a  i&  90111C- 
^rfutt  incrcu&Ld:  but  the  mass  of  collateral  in- 
convenieucc,  in  the  shape  of  delay,  vexation  and 
ezmme,  is  Rtill  more  rertainly  increased. 

llw  adi'Tintageousne^fi  of  it  increases  there* 
fure  in  ihe  joint  lalio  of  the  mijioilancM^  nf  ihc 
cau^e  and  the  opulence  flf  the  particrx.  Hut  as 
the  rntlividuals  who  arc  altogether  unable  to 
support  the  increase  of  cxpcusc  are  more  nume- 
teas  than  those  who  are  capable  of  supporting 
it.  the  mischief  seeras  U|>ou  the  xvhote  to  be 
pre|Kiiwlerant  o^Tr  tlie  advantage. 

3.  Culledion,  when  performed  by  the  judge 
tlone,  but  in  public,  i#,  though  in  appearance 
widely,  ine^ect  not  very  considerably,  ditfercnt 
(at  least  in  the  instances  in  vhich  it  is  in  use] 
ffom  interrofcation  also  in  public  by  the  parliea 
or  their  agents  under  the  eye  as  \vell  as  aniho* 
rityof  thejudge- 

(>r  thi?<  mode,  a  ^vell  known  exemplification 
may  be  seen  in  the  preliminary  examinations 
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Iftkcn  untlcr  tlie  Kngli»li  »yntein  iit  the  incwt  fw 
qucntly  exemplified  apeciea  cf  criminal  offences, 
by  single  justices  of  tlic  pcQCC. 

la  apptarancc.  the  lutiotion  of  the  jud^c  goes 
not  in  these  cafii's  beyond  lliat  of  ihe  evidence- 
coliecting  judge,  as  above  described:  but  io 
effect  that  of  tne  deciding  judge  is  united  tn  iL 
On  the  decision  of  the  m&^atratc  it  depends  on 
these  occason»  whether  the  proposed  respondent 
shall  or  shall  not  be  eommitted  to  prison  :^Khall 
or  shall  not  be  subjected  to  e\"entuai  forthcom- 
ingnf »«  »iid  uUt*rioi  jiislicmbility  by  Ix-ing  held 
to  bail. 

Moreover,  tothcfunctions.characlcr.  and  name 
of  judge,  thcmnpislraic  unites  in  cflcet,  though 
not  in  name,  the  functions  of  advocate  for  one  of 
Iho  parties  concL'tned ;  viz.  the  public :  and 
acting  at  the  santc  time  (in  the  metmpolis  &t 
least)  under  the  discipline  of  the  public  eye,  the 
care  which  he  lakes  naturally  of  the  intcrcs^ls  of 
the  public  will  in  general  not  be  very  decidedly 
inferior  (so  far  as  it  is  conducive  to  the  ends  of 
justice  that  it  should  bct^qusill  to  the  carewhidi 
If*  taken  by  the  advocate  t>f  the  inteiesu  of  bis 

cKmt 

TTiey  are,  it  w  true,  in  the  habit  ofbetmyi 
the  interests  of  their  client,  the  public,  ani 
countcractini;  the  direct  end^  of  justice,  by  the 
wamintr  H-hlch  it  h  customary  for  ihcm  to  ^ve 
to  the  defendant,  not  to  isav  anylhin<(  that  nliall 
be  capable  of  operating  to  Ids  prejuciice;  there* 
by  anthorining  and  cncoursKintr  him  to  keep  his 
tc:*tiinony  incomplete,  depriving  justice  of  the 
best  and  safe-st  species  of  evidence  it  can  have. 

But.  of  the  aei«  of  immorality  conimilted  in 
this  sh:ipe,  the  cause  is  to  be  found  in  the  vx~ 


Cu».YUt.]  M0DB9  COMPABED.  157 

ample  set  by,  and  even  coercion  app^hended 
from,  their  learned  superiors,  and  the  vulgar 
errors  and  prejudices  that  have  in  that  example 
found  their  source-  Nor,  on  this  occasion,  is  the 
force  of  example  so  uniformly  prevalent,  as  not 
to  be  occasionally  surmounted  by  the  united 
powers  of  common  honesty  and  common  sense. 
But  of  this  more  at  large,  in  the  Book  which  has 
for  its  subject  the  system  of  exclusionary  rules, 
by  the  force  of  which,  to  so  prodigious  an  extent, 
the  light  of  truth  has  been  shut  out  from  the 
theatre  of  law,  and  the  door  opened  to  trium- 
phant wickedness  and  injustice. 
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VflftlOLART     UOOe    OP     IBETKKllCKlATtON',     IW; 
WHAT  GABKA    AVPMCABti:. 

Slctiok  1. — Heaji^m/ora^jjtayhtiflhccphtolary 
modt  of  irttarogathn  in  ttrtu'm  eater* 

That  tlif:  (int)  tiunle  may  h^  »|»]>nv<)  witLout 
the  einslolary.  ami  this  (unless  in  particular 
cases)  wiUjoul  any  jirtjudict  to  conx-clncsA  or 
com|>lctcncs»i.  i^  manifest  enough. 

The  epiMolarymode,  shall  itm  any  case,  and 
Hbnt  cases,  be  employed  without  ihe  oral,  in 
such  wri,  art  tliat,  for  the  forniHlioii  of  a  <lecision, 
tcstiinurtytlitift  e\u-arle<l  Miall  of  it:<eirije  €«[)&- 
bic  of  heinf  lakcn  for  a  sulticient  grouDid  t 

One  objection  presents  itself  in  limine.  This 
mode  of  rcceivirg  evidence,  bcinff  in  so  high  a 
degree  and  in  so  many  points  inferior  to  the 
cmi  ri>fr  rarxle.  ought  oot  to  lie  employed  ID- 
»ttzd  of  ii,  hut  lor  special  rea5ons. 

Tbe»e  reasons  ^ill  be  found  reducible  to  tvro 
heads:  I.  Imptacticahility :  'J,  PrcpowlcraDt 
collateral  inconvenience;  mcaiiing  by  collateral 
inconvenience,  here  as  elsewhere,  the  aggregate 
of  delay,  vexation,  and  expense, 

ImpracUcabtlit)^  abanlute  physical  impracti-' 
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cttbility,  mil  of  cou!^  be  ocltiiiued  a^  a  rea- 
son, without  turther  dUciissioi).  supposing  the 
cxitttcncv  uf  u  cusi;  m  wliich  it  ukts  place: 
but  tbi&  is  a  suppusilion  tlmt  wilt  M^UIom.  if 
at  all,  be  vcniicd,  A  case  tbal  at  fir«  «iglit 
iDiglit  be  apt  to  present  itself  as  bclongiug 
to  this  Iwad,  would,  on  examinaiion,  bo  pro- 
bably fouDcl  to  amount  to  no  uiorc  tbua  a 
a  bigb  and  iiHinifestly  preiioiiilonint  mass  of 
collateral  inconvenience.  The  matter  in  dis- 
puti^  1^  ttic  value  of  a  day'^  labour;  and,  to  give 
the  cau^  the  benelit  of  vht*  vote  examination 
iutead  of  ^^^itten  examinatian,  it  woi.i)d  be  ne- 
ceuaiy  to  Cetrli  -a  iwnn  from  the  aulipociea.  Thb, 
in  coinnu^n  paHaiKr,  miglit  well  pasii  for  a  caite 
o( impracticttMJfi/ ;  whereas*  in  atrictnesH,  hkio^ 
poisiog  tlte  full  power  of  go%eniincnt  ?;eriau5iy 
employ^  in  theovercomtngof  tbcdilficulty.the 
objection  amounts  to  no  more  than  the  indica- 
tiou  of  a  manifestly  prupondt^rant  mass  uf  delay, 
vexation,  and  exjieniie. 

One  ca»e,  however,  of  utter  impracLieahility, 
may  at  any  ralo  be  found;  ami  il  i»  this: — The 
rc^dence  of  the  defendant  ig  in  a  foreign  coun- 
try:   a  country  which,   by  the   nsiture  of  itB 

Xstem  of  pruceduiv,  in  disabled  frotii  Jiffording 
c  necessary  power;  or  by  possibility,  la,  on 
liie  [>articular  occasion  in  question,  induced  to 
refuse  it,  IVwen*  for  causing  the  defendant  to 
he  examined 'n>«  voce  by  the  judpe  of  the 
court  within  the  juriMlieUoii  of  which  he  hajt  his 
restdcn<.'4;,  do  not  vxhU  or  are  Bu:9p<;nded.  In 
this  case,  the  i;ti:ri  roc^  mode  bcini^  prechided, 
the  receipt  or  extraction  of  bis  te-Htlmouy  miiftC, 
if  at  all,  be  performed  in  the  way  of  written 
oonespondence.      The  former  may  be  imprac- 
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ticable,  and  at  the  same  time  tbe  latter  practi- 
cable withoLit  (lUHciiky.  Though,  witiirel^ttiun 
to  the  ctmrt  rrt  ^ufi,  the  tlofi-iulnut  he  not  only 
absent,  but  ab:K^nt  witii  u  tuli  <iett.nninaticm  of 
never  being  i)re«i!»l>^meflns  ofefl'cctive  juria- 
diclion  tnay  l)c  poe^sC^ed  by  it  in  abundance : 
an  estate  in  laiid,  a  valuable  ot^n-  cxert-uted  by 
deputy,  debts  due  to  him  and  capable  nf  being 
iiAquestered,  may  Acrvc  for  examples.  A  paper 
cootainins:  the  iutcrrogatohcs  is  dispatched  to 
the  defendant,  at  hi^  foreig^i  residence.  The 
plBumilT  bai^  at  thni  same  place  a  eorreftpondent, 
lo  wbuni  tl  goeM  iji  the  first  ini«tunce,  by  lh« 
comniun  cciiveyanre  (^ay  iIk"  l<?tter  posO ;  aiwl 
the  corrcfipondcnt.  having  him,iclf  dcnvcrcd  it  to 
the  defendant  in  person,  or  left  il  at  hia  houac. 
HTites  to  this  effect  to  the  couFt ;  th(^  plaintitt' 
depoMn^  to  the  uuthentieity  of  the  letter^  and  to 
his  )>er«ua^]un  of  the  trutli  of  its  coDtent^s  and 
being  in  other  reMpeot«  resiKm-'^iblc  for  tlie  (mth 
of  it.  ^Ucncc  on  the  part  of  Ltie  defendant  fio 
strwd  (as  the  phmsc  )s)  with  notice,  would  in 
this  case  form  as  reasonable  a  groutid  for  deci- 
sion in  favtjur  of  the  plaintiff  (at  least  for  a  pro* 
visional  one),  B»  if  the  place  of  dcH very  had  been 
within  tin-  jnri-sdldiftii  tif  the  emirt, 

Vnidcntial  impracticabdity  \»  another  xrord 
forprcpondcrant  incomxnicDCC. 

TIk-t  case  of  sickness  cxccplexl,  ami  Tin  very 
particular  cases)  the  inconvenience  that  might 
result  from  disturbing  public  rmetionaries  of 
diffewnt  cl»!UieM  in  thfl  exercise  of  their  rftupec- 
liic  fuf>ttioiis. — the  only  r^^namini*  ttiu»c  of 
incooTcnicDCC  consjets  in  mutual  didlnnce  fif 
abode.  Supposing  all  pCTwns  wbo^  sifnultii* 
neooa  presejice  i&  requisite  at  the  seat  of  judi- 
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calure, — supjiu«iiii^  jiarliet*  hii<I  wttnesseH,  all  of 
th«iti,-^to  h»ve,  for  the  time  in  question,  tbcir 
abodes  wiliiin  a  sliort  distance  of  the  scut  of 
judicature;  then,  and  id  that  cusc,  no  iucoovc- 
nicncc  rc«ulu  from  the  |}ropo&4^cl  ordinary  mode 
of  lL-sti1ii'atujn»  vr/.  dc')iu^iticjii  vivti  imc€.  Suppose 
the  abode  of  uny  one  of  Ihcm  distunt  by  &  cer- 
tain  space  from  that  of  the  rest,  thcD  comes  thf^ 
inconvenience.     If, — the  abodes  of  the  plaintiff 
and  the  defendant  being  at  any  ^ivxn  aistanee 
from  one  another,  aiid  the  deiVnclant's  abode 
being  within  the  contrnirni  dirit&ncc  of  the  neat 
i>f  jiidicaturc^thc  pJointiff,  hanng  occasion  lr> 
examine  the  defcndjnl,  is  willing  (tbr  the  benefit 
of  perfonning  the  exaniination  in  the  best  and 
most  trustworthy  mode)  to  bear  the  trouble  and 
expeiiRe  of  conveying  himself  for  that  parprtote, — 
tlie  defendant  can  nave  no  reasonable  canM^  of 
objcctfO!! ;  andsofiiraii  inconvenience  and  all 
difficulty  arc  removed.     But  if  he  i.<  not  willing 
so  todo,  or  if  parties  and  witnesftcs  arc  dispersed, 
accordincto  any  one  of  a  ^reat  variety  of  eiianges 
that  might  be  rung  u[>on  the  |>ossible  modes  of 
dupenuoD,— then  comes  the  inconvenicDce ;  and 
then  the  option  bet^veen  the  inconvenience  pr0* 
diiced,  according  to  the  nature  of  the  cause,  by 
ibe  IcM  trustworthy  mode  cf  examination  and 
dcpodtioD,  on  the  cue  hand ;  and  the  inconve- 
aielKe  consutling  of  the  delay,    expense,    and 
other  vexation,  rwultingfrom  the  requisite  modes 
of  crprotinaatieri  or  crpatnaiion   necessary  to 
complele  the  judicial  meetinc,  on  the  other. 
AH  these  several  points  would  require  to  be 
■ettled  by  apposite  proviftion^i  of  law,  groimded 
(in  the  consioerat^on  of  tJie  im|Mfri»nee  of  the 
itttpectire  classes  of  causes,  modified  by  Ibe 
vQLt  n*  M 
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loco]  and  other  idioAyncmuc  circumstances  of 
each  political  sute.  UuttheadJuAtmentcf  these 
puints  bfluD^:»  ncillier  U>  ihe  |ir«^seiit  book  iiur 
to  tiic  prvAcrit  work»  but  to  llii?  subject  ut  pro- 
ccdurc.* 

or  this  less  trustworthv  mode  of  enminaticm 
and  dt*po>ilioii,   tlic  only  use  (it  is  to  be  ob- 
served) is,  to  save  tli^  pcr»onul  mcua^'eiuoncep 
which,  incase  of  disptTftiun  i.jf  alKKle(a*aboveex- 
jiliiined}.  is  liable  to  attach  upon  the  more  trust- 
worthy mode-    In  proportion  as  the  masa  of  the 
examination  is  more  complicated^  the  inconve- 
nience aUachini^  (as  abovv)  upon  the  less  trust- 
worthy niode   increase*:    and   a>   the   ]ireci«e 
d^ree  of  complication  may  not  alvrayti  be  to  be 
determined  belbrchand,  it  may  sometime*  bap- 
pen  that,  in  the  instance  af  a  cause  commenced 
(and  that  with  propriety)  in  the  way  of  wnitoil 
corres|>undencep  it  may  at  la«i  Ije  nece&ttar)'  to 
have  recourse  to  exam inat ion  or  depontioQ  virA 
voct.     If  the  complication  appear  to  have  (or  its 
cause  the  mificonduct  of  any  one  of  the  cor- 
recpopdents  (viz.  cither  in  the  way  of  criminal 
eoMdouuieM  or  temerity);  in  such  ease,  the  ob- 
lation of  being  subjectecl  after  all  to  db^/acan^ 
for  the  piEr[MiS4.'  <if  vhd  tt/ct  examination  or  de- 
poeition  at  a  tribimal  convenient  to  dome  other 
party  or  witness,  and  inconvenient  to  himself, 
will  operate  in  the  character  of  apunibbment, 
and  the  apprehension  of  it  in  the  character  of  a 
preventive. 


*  Vii,  undfr  >cmrr  ia«h  tille  lu  thnt  oT/trihamittQmfa, 
1  #.  tiM  mr^infl  ofpEOTifliii^  for  ihc  forlbcoinin^cM  ofiiuli- 
vuliB^i,  ia  the  r«ipeclh-«  chtrnccm  of  pajtiti  suid  witnMi*« 
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Inihewayof  legiBlaiivi!  provisiooi,  the  adjust- 
meut  of  these  details,  la  subordioatioii  to  e  sort 
(^compound  end,  compounded  of  the  din.^t  and 
colJatcral  ends  of  judicial  procedure,  will  be 
mattcrof  considerable  nicety:  it  will  require  con- 
siderable detail  in  any  coutitry,  andcon6idcra)>}e 
vmation  according  to  the  different  circum- 
stances of  diiferent  countrien.  In  iha  exiiiting 
sjBtemft,  tliia  part  of  the  business  of  judicature 
presents,  in  coinparis*.»n,  litlk  difficulty  :  why? 
Ixxauftc  the  cuds  of  justice  are  Utile  rc^rdcd  ; 
ihe  course  of  procedure  having  been  origi- 
nally  chullce^l  out  in  «i»me  barbaiDus  »;^,  and 
gcwenied  by  principlrs  vxtraneous  to  the  ends  of 
Jiutice.  (jDlicd  in  no  case,  the  knot  is  cut, 
sometimes  in  one  way.  sometimcj^  m  another* 
In  ooe  place,  or  in  one  «ort  of  cause*  examina- 
tion and  deposition  by  written  correfipondenco 
L<i  iinknnwn.  and  the  titd  voct  mride  ls  exclu* 
fivdy  praf  tiHeil,  at  whatever  incntivenl<Mjt'e;  in 
atbotner  place,  or  in  another  xort  of  cause,  the 
eoDTcrvc  take**  place:  very  froquenlly,  where 
ffiatanec  and  di^pcrmn  are  considerable,  the 
party  in  the  n^ii  is  left  allof^etlicr  witbout 
redress,  the  ruain  i-ndsof  ju,sti<.ie  In-ing  sacrificed 
altngether,  without  necessity  and  yet  mthout 
;t.  to  the  collateral  ends. 
to  where  ha^  the  e&ubUshed  syfitcm  of  pro- 
cedure been  grounded  on  aity  distinct  and  com- 

ihensive  view  of  th^  miitn^IIy  ronfiicting  an<L 
liflicullly-reconcileable  ends  of  justice.    Every- 
where have  the  foundations  of  it  been  laid  at  a 

Fiod  antecedent  to  the  eatabtishment  of  tran^- 
^tnarine  colonies  and  other  diEtant  dependencies: 
ever^'where  at  a  period  prior  to  the  institutiont 

at  least  to  the  prtiicnt  improved  Mate,  of  the 
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public  eUablitshnientft   for    tlie    raciliiatioo    of 

Nn  ca*e  w>  coniplicat«iI  but  Ihat  prnviAioii 
ffiiist  be  made  for  it.  By  rcglect,  the  niii^hiofj 
of  imavoidable  complication  will  not  be  lessened, 
much  Ie»«  removed,  but  airpfravated.  Happily, 
tiie-  castxiif  gifwU'^loimiplioatiwi,  ihoiifrli  ^n*^* 
lly  Ihej"  makr  ihc  ^atfrst  figure,  ;tre  m< 
[mdually  mucb  tbc  least  frequently  cxei 
|)lified>* 

*  Tht  mode  of  Mcdpt  tnd  cvfn^rion  \ry  wrill^rt  <^o 
•poii<l«iioe  woul<i  hftrdiv  have  lugj^itcO  )U«lf  to  a  pti 
'VhuM  news  utrc  Ifctutjucd  bj  the  Iiem;  tliat  ctrcumcribc*  lb* 
ntnjgt  of  l>)«  Rcnnau  mm\v  at  prnci-LUfin:  ii  would  b&rdJr 
lum»  vag^Md  ittvtr  to  n  naiod  onArqunincecl  with  EnglM 
practioc. 

Uod<r  Uie  RoniAn  M^teiiit  Jiuch  u  i1  i>.  the  ev<t»,  ftnd  i 
^(it^tnl  uui  tlio^Pilkrr  ^cu^iy.  d]imliutu>n  of  judical  Uibitoab 
((ucli  11  iht-y  arv).  KL!iire>,  on  cotidKicD  of  ihvir  ronif'ni  and 
co-opcniEJOEi,  ifce  fucultTorpcrformiuc  ifie  ciunLauUon  of  any 
iudif  iduki  by  tbc  moutfi  of  ihc  jud^rc.  vitlioul  ibo  necoMiiy 
at  ihA  jurt^'i  moTkif  hintMlf  <j>  bdjt  tach  dUiiiAC«  ftnm  kua 
tJ»od«  M  w<wld  b«  picrducuvo  o(  Tvry  maurul  idcodvcai 
la  i^CDonl,  it  vtll  be  rstbcr  a  r*ra  C4»c  if  tborc  he  ■  dttcUi 
Ktiiftlcd  «t  fu^  B  iKitftnce  from  ibe  ncmipArouit.  tljAtsin 
nugbtnoa  coivray  binuA-Utbiihcr.  undergo  bii  Ftamiiiit 
ftairttum  horoc«  «ilii;n  the  toiii|ttMof  lb«  AAcday. 

Brilaia  ia  Ihe  cooatij  in  which,  if  ocil  Co  tu  llic  exdqii 
<if  LTvry  iKbct.  ftt  IfMil  more  rr«dily  diUL  tn  luoit  m' 
thr  idrk  of  performing  th(  tuTtmru  of  ^laEninitioo  ia 
nocntlT-iQircntod  fthou^b  k«*  traMir<krlhy)  rocxki,  irouM 
nkhmllT  pfcveot  auelf.  Mid  «ccordi&|-ly  hat  utb*Uy  becb 
cidDflilUd.  lu  BrJuin,  t)ic  itjior  iiictrji>oli*r«  of  iLc  three 
tonipound  kingdottii  iu«,  «>cb  of  them  m  iu  kingdom,  to 
msy  pvn>Oi««p  tbcooly  MtttaofjBdiAtan;.  Ofm«lj«ria- 
dbctionat  not  more  portkulorij  in  England,  ft  dt ' 
prfscnu  Osrir  10  >  iWgmi  in  viy  Dllirr  ovuntry  &1 
^tbo«t  »n  <^xunpl« :  ib«  mpatiot-  nMCrapoUM 
kannf,  by  «irciUBMuK««  forw^  to  Ui«  |jr«Kiit  , 
iKrn  eiMibled  n««rly  to  fvtJtov  up  Ott  ftulbotily  or  ibe 
uAHnr  proTlncul  oe«4. 
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Skctiok  ][. — T/if  Ciuts pmticularitod. 

The  proposed  deponent  being  in  circum- 
stances in  which  prelimin^*  interrogation  vivd 
t?oce  (understand  coram  iudic/)  i%  |>hy:$ica]ly  or 
prudentially  impr^rticaiile ; — stuill  il^iio^iiion  c,v 
scripto,  accompanied  hy  interitt^liun  in  the 
Hantc  fonn,  be  admitted  in  the  first  instance  I 

Case  I,  Propcfied  respondent,  the  defeitdant. 

Place  the  proposed  deponent  in  the  station  of 
a  |i^ty  ;  and  in  the  (irsit  instance  in  that  of  de- 
frndaiit.* 

•  Of  ilia  nalnr*  i>  Ihc  modt  of  proctJurp,  ra  far  aa  it 
gOd.  in  tbc  Engliih  Ftjiiity  i^uuit.  TUv  tint  imiiutuerU  ihaL 
mtkn  in  «pf>««raii^  it  c&lkd  a  hill-  \a  thi^  hiW  {ht  ih# 
flrtt  putof  it,  caIImI  th«  ch«rginft  p»rt)  did  plamtiiT,  njthoMl 
CMlhi  d«li«crv  ]m  itbXhnony ;  to  »bich,  it  being  itithoul  oath. 
iiOcrtiif«re  't%  pvin  hj  xh^jadf^.  Thr  N^rnnd  pari,  rsll«[j 
th4  vaiomiptlf^  pAri,  14  Iho  iTkttriinirni  ht  k  nllowdd  (o 
<Mitoy  (br  the  CElracCicQ  of  the  dcf^ndoiit'i  testimony: 
«Wb»  hcmtf;  delivered  upoa  oath.  \s  coti»iJcrnl  4*  h^vtag:. 
wich  cvruin  limiiniimLK,  thr  force  nf  tciliuiuuy^  SucH  in  the 
CKxSc  of  procedorv,  even  if  the  ptuintkff  Kni  litfetdtnl  liv« 
IB  tkc  iwae  hoa*e ;  or  ifi  beiof;  aEtomiP*  praetiMr^  in  tb&l 
MBe  court.  UiCT  meet  on*]  uiotl^rt  in  ccutt  cvtry  day  in 
p(CiUICM:i  of  tW  j»d^ : — hi:t  aiich,  Jt  in  rridpTti,  nnd  with 
■OMflvbftt  bMUr  r«uoa,  mi^t  ba  tha  pracUcc,  ir,  oci«  or 
bolb  riMsdia^  ^»t  of  th«  jur»dic1ii>n  of  ttjt  court,  the  reU- 
timsilitt^ofdNpirtirK  vcrcatthc  ai]tJ|K>dc>. 

No  E&RA  vu  «v#r  nbfliird  i?Ticiugh  10  Imaf^nc  Ibat  tntJM70- 
^•iMn,  with  thrc*  t&oDtbi  lim«  t'>  pn^par^  (with  th«  uiUt- 
MKC  of  pfoftiMont]  ucoca[>Ucca> «  lymc  or  cvaA^rc  an^vcr, 
^~4hMl  ua»  nolle  of  collection  tiy  iiaeli  vu  uf  a  uatuie  10 
ftflbld  i  NftiM  M<ariiy  fbr  tho  «xtr«rtlen  or  th«  cnih,  tnd 
iliB  iHiolo  trulfar  frook  tho  booom  of  a  dcpoiujif  ar^od  by 
iultwrt  to  keep  It  bMlc,  thtn  cxnminnlion  tiv^  t^>cf,  willi 
•afaavqDnil  ftlloBmitce  of  time  for  rci;olIrcUoR  in  cue  of 

0ul,  br  mterrofrUioQ  md  vcw,  tliftt  d,  by  the  mnctiod 
of  the  trutK,  «ad  the  nholc  Imth*  with  thr  Icttat  <|iau:ility 


im 
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Tlw  option  mty  here  without  danger  be 
mtaw  t«  tlie  phunliflT.  SupiKuie  tlie  {ilaintiflT  in 
iBMjSAi.  Ihc  ndvanf-igc  of  a  personal  discuA- 
idvwth  the  defendant  in  the  presence  of  the 
jndgc,  is  too  palpable  to  be  foregone.  Bui^  by 
th«  suppogiiion,  this  advantage  U  not  obtun- 
nble:  thi?  rvsidcntt'  of  the  defendanl  is  tmder 
the  dominion  ctf  a  foreign  govemtnent,  ;tnri 
where  no  such  conference  is  to  be  had.  In 
fiucL  case,  die  option  of  the  plaintiff  lies  be- 
tween justice  on  tliose  comparatively  di&advui- 
takeout*  terms,  or  no  justice  at  all.  B(;twiTii 
this  extraordinary  mode,  and  the  ordinary  mode 
by  confrontation  coram  judicc.  Ihc  diflbrcncc  ia 
tUtogtrther  to  the  advuntagc  of  ibc  defendant. 

In  t])3B  ca^e,  two  obvious  duties  present  them- 
selres  to  the  judge  ;  at  least,  on  the  supprsition 
that  the  residence  of  the  plaiatitT  '\%  wtthiii  the 
geoi^raphical  limits  of  hi$  Ju^i^dictio^- 

The  plaintiff  makins^  his  appearance  in  court, 
the  Judpc  receives  his  spontaneous  testimony, 
interpofitn);  such  questions  as  appear  requisite 
for  the  correction  and  completion  of  it. 

If,  on  thiK  onrasloii,  the  sLKnistanec  of  a  pro- 
fessional advocate'  be  admitted,  in  this  ease  the 


M«nblc  of  dchr.  v«CHtiOQ  and  expense,  no  otKrr  end  »obU 
oaie  bna  antvrri'd  than  ihp  ends  orjnilici*^  Titc  vnlj  «ad« 
ibaC  tiflv>^  cv<rr  rralfy  ht<-T^  tarwt^  ftl  in  th«  dert^lopiriat  of 
tbi«  Of  any  cth**  br4nrh  of  icchnicaJ  judif  ntaw*,  Ihc  «KtoTl- 
isf  tBODOy  fiDin  suitors  <in  piptcncc  of  ftdminivtcricg  jttMice, 
VQttld  liAVi:  b«ru  rElimjutiljfd  \\j  if. 

*  P«v  rM«i  preMni  Ihrmtrltr*  at  more  proper  thtiB  tlik. 
for  iMpOttOCOD  fhfl  p^rty  lh«  obh;*alion  of  Kcnmng  to  Ifea 
uMUnce  of  B  prefetaonsJ  adrocaLc- 

An  indiAncRKJiblc  cmptbm  \\,  indigence  on  tbc  pftH  ol 
ihc  pliintJff— indigCTiftf,  uid  (^oll•eaumt  inabiUiy  tp  tn\gt^ 
the  n^tJiiaatCAorac  ndiocoK;  bni  if  tWu  be  t  prolcMiODd 
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testtDoay  mav  ^  well  be  prcviausly  digested 
in  the  fcnn  o^  a  ready-written  deposition,  an- 
nexed to  the  Lnidnjnietit  of  demancl,  of  wLkU  it 
pr&*cn[s  the  groumls.  But  lu  this  Q^se,  as  in 
the  other,  the  personal  appearance  ai  tlie  plain- 
tiff, and  \x\a  personal  interrogation  by  tlkc  judge, 
are  fiecurities  not  to  be  dispensed  witli, 

2.  Ifthe  judge,  on  hearing  the  ca«ethuB  stated 
on  one  side,  thinks  fit  to  stibjeet  the  pro[K»ued 
defendant  to  the  obligHtlon  ui'  xtaiidiii^  Iti  tliat 
eharacterp  and  putting  in  an  aii>«wer  in  conse* 
quence ;  then  eoines  Ibe  drawing  up  the  tenor 
of  the  instrument  nfinterrogntioQ.  If  there  be 
no  idvocate,  this  will  bt?  work  for  the  judge, 
and  iiiay  be  perfonned  nn  the  hpol :  jf  thtre  iie 
an  advocate,  it  will  be  work  for  the  advocate. 
But  at  any  rati\  carrying  ivith  it  the  autbori^ 
of  the  judc:e,  it  must  have  ihc Jutt  of  the  judge ; 
and  for  tJhe  same  reason^  bis  should  be  tho 
pcjson  in  which  it  speaks. 

Another  optioci  that  in  this  CBfie.  may  be  left 
to  the  dL<k:Tetion  of  the  plaintiff',  in, — where  the 
case  happens  to  aflord  extraneous  Icfltimony  on 
bi«  side, — whether  to  collect  it  or  no  :  and,  when 
collected,  whether  to  eommunieate  it  or  no  to 
the  dt^fendaut,  in  Micb  tn»iin«.T  a»  that  it  may 
reach  his  co^tzanrc  before  bin  answer  lo  the 
instrument  of  interrogation  has  passed  out  of 


iihoCftte  ffnploy^  by  {[i>vi>rnHiciit  Tor  mnnocin^  ihc  c«uici 
of  MlgHit^ninlH&,  (Am  armnitrmrni  whirh  Kmn«ir}  rr^juitc 
«  COrrHDOndcnt  ofliccr  for  ttia  niviitancc  of  indigent  dctenif* 
«ub>i  m$  fanc'^km  vitl  Tall  with  more  prornf;ty  to  ihcif 
•huA  i«9pccLvc1j.  thvi  tu  that  i>f  the  ji](I|;c-  Pippr  (on  tLi» 
>■  Od  atl  oilier  oPe?%tk>Dv),  ippruprriLiift  pramulgaiion  paper. 
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his  band£.  If  any  part  of  such  cxtniacous  tc«- 
tiiDQDy  run«  counter  to  the  testimony  contained 
in  his  inKtiunteiit  nf  reAponMr,  it  may  perhaps 
be  necessary  that  he  should  receive  communi- 
cation of  it,  anci  have  an  opportimity  of  reply- 
'ms  to  it,  and  making  observauon^  on  it,  before 
a  decision  is  pronounced  lo  his  prejudice.  But 
3t9  iuthe  sev-ii)-^  nny  i^-xiraueouH evidence,  before 
his  own  i-s  (ieliverrti  iu  the  tir^t  instance  ^  this 
(as  already  explained)  is  a  sort  of  informatioBt' 
which  to  0  mendacious ly^jisposed  witness  may 
be  emineiitly  eubflcrvient,  but  which  to  a  vera- 
cious wttne»«  can  scHrc-ely  be  v(  use. 

Another  point  tu  be  left  to  the  di5crction  of 
the  judge,  may  be,  whether,  on  the  ground  of 
the  plaintiff's  tc^iinouy  thus  ficrutinized.  (sup- 
ported or  unsupported  by  extraneous  evidence), 
jimviMiofiul  urnin^-iiLcnts  sluill  or  shatl  not  l>e 
taken  for  securing  the  forthcomlngncss  of  the  5ub- 
icct-matlcr  in  dispute,  and  preserving  it  against 
irreparable  damage  :  the  whole,  on  condition  of 
the  plaintiff's  giving;  adequate  security  for 
eventual  resiituii4>  ad  itdegrum^ 

Case  II-  Proposed  respondent,  the  plaintiff. 

Let  us  now  siip[>o«e  the  rc^jKitulcnt  to  be  llic 
pIftbtifF  in  tlic  cause ;  he  having  obtained  tlic 
judge  Hj^d/  for  the  mteirogation  of  the  defendant, 
as  above. 

In  this  state  of  things,  the  plaintiff  stands 
upcm  ground  very  different  from  tliat  of  the  de* 
fendant.  Against  the  ileft^ndant,  the  disadran* 
tageous  mode  of  proceeding,  the  interrogatioci 
crmripto,  ha^  been  embraced  by  the  plaintiff; 
embraced  by  him  imdtr  the  pressure  of  neces- 
sity, ilie  defendsJil  being  out  of  the  w^y  of  being 
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reached  by  any  other  mode.  But  the  plaintiff 
himself  (^by  the  siuppoRition)  the  person  of  the 
[JaiatifThimselC  ii^wilhiu  the  reach  of  the  juilgv  : 
of  the  very  jiKlge  by  whow  aiithonty,  at  the 
instance  of  him  the  plaiiitifl',  and  on  the 
gTYMiikd  of  hi»  trvti  ^occ  deposition,  the  instni- 
meut  of  interrogation  \va«  juiit  addrcj^sed  to  the 
defcnduTit.  M'itlicut  sutheient  assurance  of  his 
eventual  forthcotniEigiiess  for  the  pvirptjsc  of 
justiciability  [vini  tocf^  intcrrog^tbilily  included), 
ihcjrtit  of  the  jud^ife  will  not  have  been  gircn. 
Two  modes  of  inierrojjatitin  accordingly  present 
themselves  for  the  option  of  tho  defendant: 
1.  iiiterrugationcT^trr^/o^inteiTDgatioiiintliesaine 
mode  in  which  he  Uimnelfha-s  been  iutcrrogated  : 
2,  interrof^tion  m<i  voce^  by  the  mouth  of  tin 
a^nt,  non- professional  or  protes^ionalr  appointed 
by  hjm  for  that  piirpo&e. 

Tliat  he  fihoold  embrace  the  makeshift  mode, 
iwhtTti  the  oni'iiary  and  more  advantagemiK  mode 
tft  open  to  him.  will  be  seen  not  to  be  in  the 
natural  and  ordinary  course  of  thin^  :  the  ra- 
ther, when  it  is  eonT>id€red,  tbat,  even  after  the 
rtra  Poc€  interrof^tkin.  the  seriptural  mode  (if 
in  the  jud^ient  of  his  proxy  tli^  deby  given  by 
it  afaould  appear  necessary  to  tlic  purpose  of 
^MUovmig  the  plaintiff  respondent  any  such  time 
u  may  be  necesaanv'  fcr  recollection),  will  8tUl 
beopen  to  him, 

C»e  HI-  Proposed  respondent,  an  extra- 
neuus  wilntvi^. 

In  the  raM  of  an  extraneouis  mtne^'i,  the 
propncty  of  admitting  this  mode  of  intenx>ga- 
tioa  fitands  upon  very  different  grounds. 

Suppose,  indeed,  Umc_fides^  and  nhsoltite  im- 
partiahty*— this  mode  will  (in  ibtHuv  in  oibercHscK) 
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the  inieresu  oftruLtiiiiul  jiiKtice,^i4  not  &  stale 
of  things  Mill  mure  ppnloiiit  (it  may  h«  asked) 
fictiiatly  Gxcmplitied  in  England,  and  in  every 
day>  practice  i  On  the  oc'ca^ion  oi  the  sort  of 
suit  called  a  petition  in  a  matter  of  bankruptcy^ 
are  iKit  ilehU  lo  Huy  siinuiini  provtHl  by  a  still 
]tM  tniBtwonhy  species  of  evidence,  by  ready* 
■written  aftidavits — by  depositions  ex  xcripto^  al- 
together exempt  from  tnc  check  of  adverac 
int^rrxKcation  ? 

Ve^ :  and  li»d  the  matter  rcfUt-d  npoo  the 
wisdom  and  probity  of  the  unprofefisioTmlframei^ 
of  this  branch  of  j umpnidential  law,  the  mia- 
chief  would  lon^  ago  have  been  felt  m  its  full 
force;  and,  on  this  as  on  so  tnany  other  occa- 
sions,  society*  if  preserved  {as  of  course  it  would 
h&ve  l>een]  from  jierdttiun,  vrotild  have  been  in- 
debted for  it«  pre8«Tvatkm  to  the  interpoftilion 
of  the  legislature.  But.  a^inst  a  dangier 
which  (unlcsE  for  the  purpose  of  sipving  cxten- 
■km  and  increase  to  it)  has  never  been  thought 
of,  a  barrier  has  all  alon;;  been  opposed  by  an 
arrangement  which>  in  this  point  <jI  view,  seems 
to  hare  been  a.s  little  thought  of.  An  affidavit  to 
be  made  nne  of  in  a  court  in  wliich  the  lord 
cbaoeellor  presides,  must  have  been  sworn  to, 
eilber  at  an  office  m  Uic  district  of  the  metro- 
polis, or  (if  out  of  that  district)  before  mxtic  per- 
>on  liarin^  a  standing  commission  fn>m  the 
dianccllor  for  administering  oaths  on  occasions 
rf  that  description.  The  only  sort  of  person 
to  whom  commisaions  of  Uiis  sort  are  usually 
granted,  is  an  attorney,  whose  residence  is  m 
some  part  or  other  of  that  part  of  the  united 
ktngfloin  called  Eni^land.  Ami  thus,  and  thn^. 
oidy.  it  happens,  tliat  testimony,  delivered  in  so 
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eminently  untrustvrorthy  a  shape,  can  seldom 
Usue  but  from  n   pcrfion  iilttinatoly  amenable 
(viz.  by  a  prosecution  vls  for  perjuryj  tu  EngliBh 
"judicature. 

But  where  it  happens  that,  after  having  on 
an  occasion  of  this  sort  swotb  to  on  attidarit.  a 
parson  disposed  by  charaL-ier  to  lend  himself  to 
.ft  scheme  of  depredation  find*!  hood  afterwardi 
occasion  tn  quit  tlie  coiiiitry,^>r  meets  with  ail' 
empkiyer  who  makes  it  worth  hia  whife,  after 
rendeniig  a  service  of  this  sort,  to  quit  the 
cotintryoiip\irnoM3; — the  accidental  barrier  above 
mentioned  yieidfi,  it  is  evident,  no  oppo.'jiiioii  lo' 
the  Kflieme  :  and  the  mischief  above  mentioned 
aft  attached  to  1hepropn*ied  arranp^emeiil,  haii^ 
b  full  force  over  the  existing  state  of  things. 

By  these  ob^^enations  it  will  probably  hare 
been  made  i^ulhcioiitly  apparent,   what  certaia^ 
and  extensive  ruin  rai^^hl  be  the  cOEt^equence,  if 
it  were  made  obligatary  i^pon   the  judge  to  re*? 
filiate  hifi  decision  by  testimony  thuia  cirrum* 
8laiK!«J.     On  tlic  other  hand, — when  the  nvmp- 
toras  of  nntru^t^N'orthiiiesA  attached  to  evidenc6< 
of  this   description  are  once  pointed  out,  and 
placed   in   rnlt  daylight,  there  »eem5  not  any 
sufficient  rv«*ofi  why,  on   l.lie  mere  score  o^  %e^ 
curity  against  deception,  u  peremptory  exclu- 
sion should  be  put,  m  this  case,  any  more  than 
in  any  other,  upon  any  information  that  can  bear 
the  name  of  evidence. 

Frequent  a»  metHlacity  is,  it  is  not  yet  qaite 
so  frequent,  let  un  hope,  as  truth :  aitd  if  thtft 
proposition  be  not  the  reverse  of  truCt  how  uii* 
fovonrable  to  tlie  interests  of  truth  and  justice 
a  peremptory  exclusion  put  upon  this  ROrt  of 
evidence  would  be*  seero^i  «iit)ictent)v  manifest. 
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Instances  wUi  not  unfrcqucntly  present  theni* 
¥ctve6  (especially  among  persons  in  the  mer- 
cuitile  Imcj  in  which  a  person  altogether  and 
for  ever  out  of  the  reach  ainl  power  of  the  court 
may,  in  the  characttu*  of  an  exlianeous  witnesiH, 
pooscM  in  equal  degree  the  confidence  o[  both 

Cities.  An  instance  ittill  more  frequent  will 
,  that,  after  a  witness  ihus  circiunstanced  has 
dftlivered  his  teiiliniony.  llie  party  to  whose 
duadvanlAge  it  0[>eniU*»  will  luit  only  in  liis 
ourn  mind  give  credit  to  it»*— but,  when  wiUijU" 
dictal  solemnity  called  upon  to  say  whether  be 
does  or  does  not,  will  uy  general  probity  of 
chamcler,  or  at  least  by  the  ^(^ntiment  of 
nbamer  he  deterred  from  nnswerin}^  ui  the 
negative. 

On  this  foobn^  stands  the  danger  to  the  in- 
torwla  of  tmth,  m  the  case  where  t]ie  side  on 
which  the  proposed  species  of  evidene*?  is  pro- 
posed to  be  adduced,  is  tho  pl^iiDtitf*^  side. 
Placed  on  the  0|>|Hi!iile  8ide,  the  danger,  in  olhef' 
respects  tlie  same,  will  be  apt  to  present  itself, 
at  least  to  a  first  glance,  a»  not  ri&ing  to  equal 
mas:mtude.  In  the  character  of  plaintili,~'^ve 
lo  a  person  'lisposed  to  depredation  a  full 
asannmce  uf  succes*^, — tliv  imniln'-r  of  Kuch  pre- 
datonr  enterprises  that  will  of  course  be  en- 
g8|:ed  in,  is  plainly  infinite.  But  the  number 
of  defendants,  it  maybe  added^  is  limited  by 
the  number  of  plaintiffs  :  which  bein^  the  ease, 
the  number  of  defences,  of  viaiu  fide  defences, 
constructed  upon  the  ^^ound  of  the  species  of 
fraud  in  question,  can  never  exceed,  nor  so 
much  as  equals  the  number  of  icnd  Jitle  de- 
loiinds. 
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Oa  a  more  attentive  comsideration,  the  nrwm 
Jack  ineqimlicy,  tbouffh  perhaps  it  will  not 
vanUh  altugetlier,  will  however  lose  much  of  its 
ma^tude.  Various  nnd  many  are  the  caAes^ 
in  wbich  the  station  of  defendant  and  that  of 
plamtiff  will  pn>*%ent  theniH^lves  as  being 
equally  ca{>ablc  of  l>ein^  occupied  in  the  pro- 
aecutioii  of  a  plan  of  ditdiotit»t  entt^rprizc 
looking  to  mendacity  for  }i»  Kuniiort.  At  one 
time,  the  powxr  of  the  judge  will  present  itaclf 
to  the  adventurer  as  an  mstrumcnt  wic  qtui  noft 
for  putiini;  him  in  possession  of  the  object  of 
his  concupiscence:  and  then  it  is.  ihal  ihe  side 
he  possesses  himRelf  of  is  Llie  plaintiff's  side. 
At  aaotlier  time,  either  force  or  fraud  in  some 
other  shape  will  present  itself  a»  the  more 
fiUf^ble  resource; — in  this  cose  he  Mvillput  him- 
«elf  in  possefl»4on  of  the  object  without  any 
help  from  tlie  judicial  power,  trusting  to  his 
pimi  of  te>timonial  mendacity  fortius  continu- 
ance of  the  advantage :  and  then  it  is,  that, 
having  so  done,  he  will  stand  at  his  ease,  ready 
to  act  in  the  station  of  deiendant,  should  the 
-times  arrive. 
tM    - 

Sectiox  III. — SmUi  testimony  extracted  bif 
cpitif^lar}/  interrcgatum  be  tUtntal  of  itHlf 
mffkiait  to  grwtii  a  dectsitm  J 

In  (his  ease,  the  party  against  whom  it  is 
mo»t  natural  that  the  testimony  should  opciBte, 
xinnds  di-nrived  of  ihe  u»e  of  counter-interroga- 
tion applied  in  its  mofU  searching  and  eilica* 
cious  mode> 

That   testimony  extracted    in  this    inferior 
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mode  should  be  admitted,  even  M'hen  there  is 
no  possibility  of  iu  being  encountered  by  te^^ti- 
nioay  extracted  in  tlte  superiof  ami  more 
vearchiug  mode  fmiii  the  ftamc  MHirce,  i»  what 
has  ah-eadv  been  obscncd. 

If  admitted^  io  circumslaoccs  where,  pbysi- 
Cftll^  CMT  prudetitially  i^pcakbg,  the  cucountcr- 
iog  it  witJi  testimony  extracted  from  the  same 
acuiTce  in  Ifae  more  tH^anriiinc  mode  is  not  ptBc- 
ticablc:  shall  it  be  Tegnrdod  as  sufficient  to 
ground  a  decision  on  that  side,  ^vhcn  and 
although  uDsupportod  by  te&tiinony  extracted 
ID  that  best  mcdc  from  aliy  utlier  source  ? 

The  proper   answer  will,   in  Iwth  iiistanees, 
depend  upon  the  importance  of  the  suit:  and 
uf  importance  the  mof^t    promioctit    critehon 
(though,  without  ulterior  distinction,  by  no  means 
a  determinate  one)  ir  the  distinction  indicated 
by  tlie  words  pttml  and  cirii,  in  the  Kcnse  m 
whicli  civil  \x  iisi'd  as  synonyinoti*  to  twrt-prnGl. 
TTierc  are  &omc  cases  in  which  the  possibility 
of  a  decision  grounded  on  such  cndencc,  if  to 
the  prejudice  of  the  defendant*^  tridc.  might  be 
productive  of  Auch   n  degree  of  alarm   as   it 
mi^t  be  found  elij^ble  to  obviate.     Such  are-* 

1.  Crimitml  tanses  in  general,  of  that  rla^s 
which,  the  oHence  not  striking  against  dny 
ODC  itidiYidual  more  than  another,  would  natu- 
nlly  have  govenirnent  itself  for  its  prof^ccutor, 
by  the  instrumentality  of  some  public  officer 
aroointed  fur  that  purpose.  Offences  i^aiost 
the  authority  of  the  government ;  onences 
ininst  justice  (and  not  aifecting  indirkliiaJs); 
oaencen  against  the  revenue;  may  sen^e  as 
examples. 

2.  Cveti  in  the  case  of  tlio^c  offences  which, 
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thougii  striking  in  tbe  5rst  instance  only  against 
a  deieiminatc  individual,  are  Tin  coiwderalion 
of  Uie  tnm^nitudc  uf  tlu:   iiji»L'ni«r  vrUli  whicb- 
they  arc  pri-cnaiit)  marked  out  U-s  objects  fori 
punisbmcnt.  in  addition  to  the  burthen  of  ^tb^l 
istcboti:  the  mischief  of  misdocisiou,  io  case  of 
injuElJC'G,  to  thL'  dcfisidaiit  s  i^dc,  may  hXiW  ^ip- 
p«ar  too  fQimidable  to  justify  the  leaving  menL 
exposed  lo  fiuffer  piiri^Tfineiit  on  the  ^roood  ofj 
such  untrustworthy  evidence. 

Even  in  any  the  most  tntiing  class  of  casca, 
supposinf?  Iho  dcciKJon  of  the  judge  bound  byj 
tliv  evidence,  (or,  though  ool  so  bounds  sup]K)&ing 
him  not  &uliictGntly  upon  his  guHrd).  the  nuft~ 
chief  that  might  be  done  by  the  testimony  of 
cxpntnatc  and  unjusticiabtc  witnesses  might  be 
boundless. 

But  (as  will  be  shewn  in  its  proper  place)* 
it  is  contrary  to  justice,  that,  by  a  [oass  of  eW- 
dence  of  any  drscription  or  to  any  amount, 
decision  should  in  any  ciue  be  fbrcea;  and,  aa 
to  the  judge's  being  upon  bis  guard  against 
weak  evidence,  it  is  no  more  than  what  he 
ought  to  be  in  every  case :  and  evidence  of  a 
eomploxion  beyond  compariaom  weaker  than 
this  can  ever  he,  is  under  every  hy?^tem  received 
without  Hcnipkand  without  mcon^eniencepf 

Of  the  heap  of  blind  and  miachievons  cxclu< 
aionary  rules,  which  in  every  sj'itcm  of  proce- 
dure are  net  in  array  a^inst  justice,  one  miS'^ 
chief  is,**thftt  testimony  to  kucIi  a  degree 
deaerrbg  of  conBdencc,  that  the  party  agamat 

*  Book  IX.  ExCLCMOv.  PtrtVL  DmoviftiD.  (;h«f,4, 

I    Sm    Bool   V.    CimcuM«TAJiriAt;    uid    Book    VIL 
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whom  it  vtonld  operate  would,  through  coDsci- 
ousDCSi*  of  its  trtistworthinesft,  be  ashamed  to 
decliire  tidy  distrust,  is  nevertheless,  on  his 
application,  [orcv^Dwitlioutlkift  application),  by 
the  W3)'wara  2cat  of  the  jiidjfe,  Ket  aside. 
Such  would  be  the  consequence,  if  the  imprac* 
tical»lity  of  subjecting  the  testimony  of  the 
witness  to  the  test  of  counter-intcrrogatioo  in 
tbeoral  mode,  were  e&tablivhcd  in  the  character 
of  a  |ieremptory  bar  to  tlie  receplion  of  it- 

SecTiox  TV. — Fpisiciiirtf  inierrogaiion  shoutii  not 
shut  tht:  ihor  upcm  suLittjurni  r.iamination  vivi 
voce. 

A  pentoti  ilepuwng  (whether  «|>u[it»neou»ly  or 
ex  inicrrogato)  in  the  way  of  written  corxcspoDd- 
cncc,  ought  be  to  remain  liable,  at  the  discre- 
tion of  the  judge,  lo  bo  examined  vim  voce  ? 

He  ouffbt.^Reason;  That,  while  deposing 
under  this  le&s  close  scrutiny.  liiH  testimony 
may  be  the  more  eflectually  coniined  within  the 
paJeof  tnith,  by  the  prospect  of  being  subjected^ 
upon  occas^ion,  to  the  still  closer  scrutiny. 

TliiB  prospect  ii^ay  be  expected  to  have  upon 
iIm  miiwl  an  efl^ct  not  much  inferior  to  the 
tbin^  it*ii.*lf.  Ttw-  iticouvtrnirnrfs,  the  I'onsider- 
qtion  ijf  Mbich  eavc  birlh,  in  ihr.  character  of  a 
final  cauflc^  to  the  subsUCution  of  the  Icas  effi- 
cient security  for  truth  to  the  more  eSicicnt, 
axe  in  so  tar  avoided  ;  at  the  same  lim^  that 
the  advantage  looked  for  from  the  more  efficiei3t 
sucurily,  may  frequently,  in  a  considerable 
d^n#»  be  oi>tainea.* 

*  f B  Ibc  Efitbh  g[CiT«rndi««t1t  in  iW  iiiflUnce  oT  aooia  of 
Um'  ttic*  jApOKd  of  kte  year*  u|h>b  icioomr,  thh  riemplU 

vol..  ir.  -\ 


I7» 


BirnucnoN* 


[Bcioi  Tit. 


The  tTuploying  in  Ihc  first  instance  Ihc  Itt« 
Irufttvorthy  and  cfiicicnt.  but  at  ihc  same  timdj 
less  dilatory,  vcxatiout^,  ancJ  expensive^  mode  of  j 
scruizny,  la  a  sort  of  experiment,  the  object  of] 
'whicli  is  10  save  the  quantity  of  inennTenieDQ? 
which,  in  the  ^happ  of  delay,  v<^xalion  and  ex» 
[pease,  would,  order  the  circumstances  of  ihc, 
rCase  Ccircunislanccd  as  the  persons  concerned 
are,  with  ri'lalion  to  each  other,  in  respect  ol 
Iwul  Ui^^iaocc;,  be  ins^eparahlt*  fmin  the  employ- 
ment of  Uic  monj  Iroslworthy  moih',     D<jus  the 
experiment  fail?  tht:ri>  luilcss  the  more  trust^^ 
Worthy  mode    be  employed   in  Rentier  rcsmit 
misdecisiou,  failure  of  justice,  or  poalivc  injus- 
tice, must  bf  the  eofisec|uence, 

Thu  iiiischicf  of  thL*  fuiluru  of  justice,  or  posi- 
ti^'Cinj  notice,  being  gi^-cn;  the  comparative  clU 
gibtlity  as  between  one  mode  and    another,. 
qepcnclH  upon  the  magnitude  of  the  coltateru 

EcfttTon  cftba  mftxim,  firrUtvr  ia  rt.  ttiovitvT  in  vnjtio,  liu 
been  cnpJoT^d,  and  sippufntly  ^lli  rm  {ood  clKrcL  A 
depOBiiion,  eipci-fsmif  liio  paiiicuUr^ur  a  man's  incviurv 
VTAi  receivtfd  rroi»li]m,aoccraing  u»  a  [iratcntxd  form.ia  lh« 
irayof  vrilkn  <^fre«potid«nco:  fpoHOT  boJAg  fit  (ho  ttini^ 
thoo  ^r«&  for  cxofniJiitip   Kim  on  the  tubjecl  <f  ilioue^t 

4iMTRUf7)  i*iK<f  urvr,  in  the  find  mtlAnoc,  ufkon  OAth^  L'Tid#ir 
Ibii  powaf  tt^^  ukhK^o  hu  bcca  lo  ptttorm  ihc  cx^mijutioft 
ta  lb«  bnt  jiittoncc  vUhont  ihc  acTmiaifitrauon  of  Oic  DfitK(i 
It  bctag  uDilenlocii)  h\  die  sioic  ttmr,  ihoU  shouM  it  appriffj 
Dr^^Hfiry,  Thr-  <>»rh  mar  be  a<fmiriiftirrrd  ii  anv  inno.  Ifi 
der  l1ics«  cirrumM&ncu,  the  apprabontioa  of  the  ooili  (I 

^fMs>  rCfttOiL  lo  b«tHV«}  ma^  m  f^ocral  hKir«  cx«n:rar^  ■» 

llDflu^ee  Dul  laiLrriH]]]  infEfur  iu  rdVcl  Ui  tLr  oaIIl  ilicX 
Tor,  in  fai^  nf  prf^noui  mtndaciey  or  prulon.  &«  tooni 
viMid  lb*  etJh  havA  b««n  ftdioinitlcrod,  thftn,  upon  %  rqwt 
lioii  of  Ihe  cNvninntion  with  the  aiuifUQce  of  Utat  aasctioo, 
the  dcSinqwaii   would   b«  rvducvl    to  lb«    kllrfnaUfe*   of 

I'hikiM  the   future  ceiuaqu«M«t  of  ptijurVp  or  oxpoitf^ 

'  bimarlflo  itam«diole  >hMBe. 
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inconvenMJDce.  But  if,  oa  th<>  occaskia  of  the 
inreBtigalioD,  an  act  of  nuendacity,  an  act  of 
perjurj',  cornea  to  have  been  committed, — here 
comc3  a  fresh  otfcDcc,  the  imj>unily  of  which, 
(were  the  offence  to  prove  successful)  would  be 
to  be  added  lo  the  orif^iDal  injufitice.  A  masis  of 
coihuter^l  incoiivenience,  wliicli  wuuld  not  have 
been  worth  proclucring  for  Oie  wake  of  rtfctifyiiig 
the  original  mjusUcCp  may  uow  be  worth  incur* 
rin^,  when,  in  addition  to  the  rcdrej^in^  of  tho 
original  injustice,  comes  the  benefit  to  hti  reaped 
from  the  puniKbrniiii  of  the  iDcidcntal  crime* 
Were  even  the  mode  of  examination  by  written 
cofteftpondencf^ out ofthc question ;  tof^tch a  man 
from  a  place  at  tlic  distance  of  a  month's  jour* 
Dey,  todccide  a  di!*pute  relative  to  the  val\ie  of  a 
vreekslalionr,  would  hardly  bewortli  thowhile. 
Bat  the  account  of  profit  and  los,s  wears  a  very 
different  face,  when,  to  tlic  n^idering  of  justice 
in  the  original  dispute,  comes  to  be  added 
the  beneht  of  stripping  of  }is  UL^farious  profit  so 
mixbievous  a  crime  as  perjury. 

Tliedooroujjht  not  to  be  shut  against  the  em* 
plo)'meT)t  (when  needful)  of  both  modeii,  alter- 
nately and  R-peale<]ly,  in  any  order. 

R^son,  as  above :— jIs  a  nece*8ar>'  security 
against  incorrectness  or  incomplete ucss.  ana 
ibence  against  mi^ideoision,  in  certain  cases. 

Totfae  demand  which,  in  some  cases,  will  pre- 
8011C  itself  fr>r  the  repeated  examination  of  the 
same  [K-nM>n.  ;md  even  in  a  certain  sense  tr>  the 
same  (»clj(^  there  are  no  uniform  and  certain 
limits. 

The  demand,  which,  after  mvJ  voce  cjcamina- 
tion,  may  present  itself  for  ready-written  depo- 
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sidon,  has  already  bo<Mi  brou^^t  lo  view.  But 
there  is  no  sort  of  writing,  no  sort  of  wrilten 
testimony,  to  which  it  may  not  happen  to 
require  explanation,  and  that  (a^  already  ob- 
served) ultimately  by  word  of  mouth  :  which  is 
as  much  as  to  say,  by  viva  vote  examination  ; 
and  in  this  case  (as  well  as  so  many  otherv 
which  frequently  occur),  to  tlie  sort  of  alterna- 
tion and  repetition  here  in  question  tliere  are 
evidently  no  certain  limit?. 

1 .  Tho  testimony  of  Primus  has  been  rcceivod. 
Comes  S^'ciinduii,  and  fi^ves  a  testimony  which 
seenis  dillicuhly,  if  at  all,  leconcileable  with  ttiat 
of  Primus:  for  explanation,  it  seems  necessary 
that  Primns  br  rc-cxamined.  By  confrontation, 
the  doubt  might  have  been  cleared  up;  the  two 
conBictinf;  testimonies  reconciled,  or  the  truth 
of  one  of  them,  and  the  falsity  cf  the  other,  esta- 
blished. But,  by  the  supposition,  such  con- 
frontations—that is,  the  appearance  of  lx>th  in 
the  presence  of  each  other  and  of  the  judge. — is 
either  physically  or  prudentially  (as  yet  at  least) 
impracticable. 

2,  Primus  and  Secundus  have  or  have  not 
been  confronled  as  above.  But,  since  that  lime, 
Tertius>  another  witness,  with  or  witlkoiit  an 
article  of  written  evidence  or  an  article  of  real 
evidence  in  his  pos^s^ion.  has  been  discovered. 
Hence  demand  for  explanation,  further  demand 
for  exanujmtioii  at  tiie  hands  of  Primus,  aixl 
perlmps  uf  Secundus. 

To  the  chain  of  these  contln^ncics  Uiere  is 
evidently  no  determinate  assignable  end. 

Observation.  Id  respect  of  the  possible 
Icnph  of  delay,  vexation,  and  expenw,  the 
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prospect  just  given  may  be  apt  at  first  »ight  to 
appear  formidable.  But,  ^'hatever  it  be,  it  ts 
produced  by  Uie  nature  of  things;  Gtnd,  what- 
ever it  be,  il  requires  Ut  be  provided  for.  It  is 
procured  by  the.  natuitf  of  tlnrg^,  and  not  by 
aoy  particular  system  of  procedure:  mucb  l»s 
by  Uic  naturtd  system,  in  controdit^tincUon  to 
the  teclinical.^ttic  technical,  by  which  t^uch  an 
enomuius  load  uf  factitiout;  aiid  unnatural  com- 
plication has  (^crywIicrL-  hvvn  produLi-d. 

To  whomsoever  else  the  view  may  present 
tUclf  w  rormidablc;  to  the  eye  of  an  English 
lawyer  there  is  nothinc  in  it,  which.  Mnth  any- 
thing like  consisluncy,  he  can  find  any  pretence 
for  hmiig  startled  at.  Twice,  three  times,  four 
liJiiea  over,  under  his  system,  wr  shall  ww  the 
teatiinony  of  the  name  mdividual  received  to  the 
6tmc  faeU ;  and  this,  not  on  account  of  any  par- 
ticutar  demand  Mint  thei^  \%  for  it,  any  demand 
presented  by  the  particular  nature  of  the  cose ; 
init  because  (willK)uL  re^nl  in  l)i<t  demand) 
auch  has  hvi^  the  pruetice  in  thi»  or  that  sort  of 
suits,  of  which  tlic  plaintiff  sometimes  has  not 
the  choice.  In  one  individual  inf^tance  out 
of  ten,  ihl*!  rritcration  may  perhaps  have  ita 
ttse;  (vit.  as  a  security  against  misdecision): 
h  is  acixirdinglv  employed  in  the  other  nine,  in 
wbidi  il  i*  iiwIe^H,  and  where  delay,  vexation, 
and  expense,  are  the  fruit,  and  the  only  fruit,  of  it. 

SiCTiov  V. —  hiant^mUitx  of  f^nglinh  law  m  nr- 
gard  to  thr  npylkatitm  o/rjnstolary  inlrrragtrtmr. 

An  to  the  form  of  leMimony,  we  have  seen 
that  which,  wherever  practicable,  viz,  as  well 
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frndcofiaOy  as  pfapically.  U  the  most  el^Ue ; 
fix,  tti«  mtf  v«€»  fena,  subiect  to  cfots^ciami- 
ntmir  and  fixed  by  writing  bs  it  usucs.  We 
bave  Accft  at  the  «ame  timf^  that,  in  tliu  fim, 
cajiai  are  not  waDtm^  m  which,  either  in  the 
phynical  or  the  pmdeatial  setose,  it  umot  practi* 
cable:  tlwuDpracucability  being,  in  eiUierca^, 
ekber  ttmponry  or  d^tiniuTe,  ^  the  ca^  may 
be.  In  the  ca<e  where,  in  either  aenae,  the 
obtainment  of  the  hc^i  speciea  of  lestimooy  is 
unpracticahlc,— and  m  such  CAM*  wbetfaertbc 
bar  be  but  temporary  or  perpetual,— it  i»  twcea- 
tary  to  fvcar  to  another,  which  uf  coarse  ought 
to  be  the  next  bnt  tnodc.  I..astly,  wr  hanf 
seen  witfil  is  thiji  next  bt«i  mode :  \iz.  exami- 
nation in  whiin^.  or  dcln^cnj'  in  writing  subject 
to  examination  in  writing,  in  the  way  of  writleD 
corrcs  pond  e  nrc . 

Anodicr  thing  that  either  has  been  obaerred 
already,  or  (if  not)  will  rtaiuraUy  he  a»ent«d  to 
aa  noon  aa  mentionetl,  m,  that  in  the  just-men- 
lioncd  acale  of  eli^bility  no  variation  can  be 
prt>duced  by  any  variation  in  the  relative  qua- 
lity of  the  i'Y;imincr:  by  any  rvlation  it  can 
have  happent-rl  to  him  to  bear  to  the  cause : 
whether,  for  example,  that  of  an  extraneooa 
whDCU,  or  that  of  a  party  i' whether  plaintiff  or 
defendant)  in  the  Ruit.  Setting  a-nide  the  atao- 
dationi  produced  by  habit-^the  prejudices 
which  nover  fail  togrow  outof  exitting  insttlu- 
tionit ;  wluit  could  aroear  more  capricious  or 
abaunl  than  to  say, — In  the  ca^e  where  the  de- 

Encnt  iu  n  parly,  the  examinrtlion  (if  any'  shall 
iwrformt'd  in  the  way  of  written  corrcspond- 
cocc;  and  thift,  alihuiigb  he  be  ctof^e  at  hand. 
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ready  to  be  examined  viva  voce  :~\u  llie  case 
vrhere  the  examinee  is  an  extraneous  wimesi. 
lie  shall  aever  be  examiued  in  Ihe  ^"ay  of  written 
forrtrspoiwieiice?  If  provision  ha&hct'u  mud^  by 
law  for  llw  examiuiug  him  in  Uic  vit'it  voir  way, 
eo  be  it ;  if  not,  he  never  slmll  be  examined  at 
all  I 

This  absurdity,  this  ineonsif^tcncy,  this  source 
of  palpable  injustice,  i»  on  the  list  of  those  ab* 
surdiues,  incoiutistencies,  and  i^oiirces  of  injus- 
tiee^  whtch  iievvr  cwim^  to  be  foniemplated 
with  such  imperturbable  complaceiicy  by  t^ng- 
li»h  judges. 

In  common  )a>^-pruccdijre,  ii^  cases  not  penal, 
DO  party  (on  whiE^h  side  M>e^er  of  tlie  eau^e  he 
viands)  can  depose  cr  be  rxaiiiined  in  either 
mode.  Id  equity  procedure,  the  plaintiff  can* 
not,  in  cither  mode :  the  defendant  may  be,  and 
indeed  cannot  but  bc>  in  one  ino<Ie  ;  but  it  can- 
not be  any  other  than  the  ready-written  mode. 
To  perform  aiich  exaniinaiion  is  the  function  of 
the  nill,  a^  it  is  called:  the  instrument  >%'ith 
which  the  suit  commences- 

Voii  have  agreed  witJi  Fundariiis  for  a  piece 
of  land,  which  he  was  to  sell  or  let  to  you  ;  but 
it  was  with  an  a^ent  of  his,  and  not  the  prinei- 
pal.  tliat  thi-  fju<>jti4.-SK  wax;  ;dl  M*.m^  tmuHiicted  : 
t^xcept  fmiii  the  report  madr  to  Iiim  by  hjj« 
agent,  the  principal  knows  nothing  of  the  mat- 
ter, What  says  equity  to  this  ?  English  equity  T 
— The  principal,  who  knows  nothing  about  the 
matter^ — him  it  forc^  you  to  examine  in  the  first 
instance;  the  agent,  who  knows  everything, 
him,  in  tlie  rirsl  instance,  it  dews  i^ot  Miner  you 
to  examine. 
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Not  that,  in  the  cane  of  an  extranroua  wit* 
ticsH,  dcpo&ition  in  the  ready-written  form  if 
uniformly  prohibited.  On  the  contmry,  it  is  in 
mOHt  abundant  iiae.  In  itse — but  upon  whftt 
lerm»?  Upcm  these  terius^  viz.  tliat  ihi:  test 
null  Necority  of  cnixs-t'XAmiiiAtioii  be  notapphcd 
to  it.  So  tins  check  to  inconipletenei^?,  incorrect- 
ness, txMucritv,  njid  mendacity,  be  but  out  of  the 
way.  judj^fl  (English  Jiid^esJ  are  never  tired  of 
hearing  it:  :tmong  pecuniary  causeti.  those  of 
thu  highest  ini|K>ilanct!  arc  every  day  de<;ided 
upon  this  unscrutinizcd  evidence  and  nootlicr. 

Let  it  not  be  thoudit  that,  in  the  reception 
given  to  thi&Bpccits  ot  evidence,  priidenlial  im- 
practicability— inconvenience  to  aay  amount  in 
the  shape  of  delay,  vexation,  and  estpcnsc — has 
had  any  the  smallest  influence.  The  wilne^a 
may  be  actually  in  court  tinder  their  eye ;  if  it 
be  a  case  for  affidavit  work,  Uiey  are  bcllcr 
taught  than  to  hear  him  open  his  lip«  upon  the 
subject,  muclk  more  «o  thaji  to  put  a  que«lion  to 
hmij  or  Kuffer  a  iiuv^tion  to  ^  put  to  him  by 
anybody  elxe.  Practice  forbids  it :  rort>ids  it 
in  those  regions  where  reason  i»  a  pigmy,  przc- 
tice  a  Colossus^  Be  the  man  who  he  may,  be 
hewhere  he  may ;  the  examininfj  him  cannot  (it 
is  evident),  unless  by  ftictilious  institution,  be 
clogg^  by  any  greater  jjx&hs  of  expense,  vexa* 
lion,  and  delay,  in  the  cai*e  of  his  neing  an  ex- 
traneous witness,  than  in  the  cane  of  his  being 
a  part\'  to  the  caufte. 

The  inferior,  the  le^  trustworthy,  mode,  U 
admitted ;  but  ou  condition  that  nothing  lie  done 
by  which  its  unfrustworthint:^^  niay  be  miti- 
gated:—admitted,  and  that  to  the  exchjsion  of 
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the  mode  universally  acknowledged  to  be  the 
most  iriislworlliv  ;  ^™  incases  where  the  excess 
of  expen^^,  vexation,  and  delay,  fs  on  the  side 
of  the  Icaftl  tni5tvror(hy  mode.* 

For  illtistratjon'ssake,  applv  to  tivd  voce  depo- 
ftitM^n  thvi  exemption  from  udverso  scrtttiDyt 
ftnd  observe  the  consequences,  lu  tlte  eunchinc 
of  a  trifil  by  jury,  or  in  the  darkress  of  an  cxa- 
minerA  oihce,  sjppusc  iin  cxtniDcuus  witiir£S 
produced  to  tell  his  story,  and  telling  it  accord- 
icfrlv,— no  man  living  being  allowed  to  put  a 
fiinglc  question  to  him :  noiiher  ibc  examining 
clerk  at  the  office,  the  invoking  party,  the 
adverse  party,  nor  the  judge  at  the  tnal.  The 
absurility  Iieing  without  a  precedent,  or  nearly 
Ko.  in  English  law,  the  imagination  of  an  Kng* 
lish  lawyor  starts  at  it.— instead  of  being  dcit- 
TCTcd  tivd  vcce,  let  a  testimony  frum  the  same 
person  and  to  ibc  same  effect  be  delivered 
ready 'hitler,  i.e.  in  the  form  of  an  affidavit ; 
the  case  is  now  reversed.     The  imagination  of 

*  Whfttii  tc^r&s  worth  obcKving  (uti1«<i  it  b«  for  illiu- 
initiaB)  ia,  llwl,  in  eit^t*^  wbcro  fimtiiinafjon  in  ihc  tiva  i'0C4 
node  is  JctpnictJCsMc,  if  thvic  nfrr  ftay  tKttou  whj  cuijai* 
Ution  lo  il^'  ir;ictv-viium  modi*  thniild  lu^  nrlTnhcfel  In  ifce 
9M  CaM  Vid  nol  IB  the  oihor,  il  in  niket  in  the  ca««  pt  an 
CiJrtfiiwoni  «itDC»  thai  thU  Ici4  cocrci>c  mode  should  be 
ttllovtd  of^— ia  iJic  CEtac  of  n  P*^>  vliosn  Icittmonv  ii 
dMif4l  Ott  the  Gihpr  tide,  ihai  ii  tiiould  nM  br  Allovr^  of 
linrr^  BccouK,  iiiihcoi«orapftrt7(UicdGEfendiuit),yoii  tnr 
f«n  of  »n  interest ;  an  interest  octin^^  id  a  ainifttcr  direction, 
and  of  a  aUnt^  ninniDL'  in  ptoporiion  to  iW  uhcr1<-  rrlntite 
vaJ«a  of  Hm  vait«t  fin  cfitpntc :  wK«mu,  m  the  c:im  of  no 
ttfwaffhtt  ■tto^M,  It  i«  but  1>T  accident  that  there  ia  any 
Midi  ttonter  force  to  cope  with  l  akJ,  though  there  be,  it  in 
DOC  !iV«1y  lo  br  ^i^iiat  in  nir'^ii^h  t^  ihnt,  lhi>  inAiienc*  of 
«fatch  1^*  *#ra£iiT  of  tk«  d«r«ndant  stindi  Mpo4*d  lo. 
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the  aage  is  now  no  lesa  grievoualy  Bhocked  by 
the  idea  of  putting  any  such  questions,  than 
before  it  was  by  t£e  idea  of  not  putting  them. 
By  precedent,  reason  is  turned  into  absurdity, 
absurdity  into  reason;  vice  into  yirtue,  virtue 
into  vice* 
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CHAPTER  X. 

tPISTOLARV  MODE  OF  INTtHnOCAllON,  HOW  TO 
AtrLT  IT  TO  TU&  BFSf  ADVAKTAGE. 


Skctiov  L-^Ruks  t0  he  otttrtxtl,  what  ? 

Aft  between  the  oral,  or  say  colloquiaL  mode  of 
inti^rro^tioo^smd  ihe  epistolary ;  the  epistolary, 
being  itnKus(.x-|]li]>1^  *A  vonic  of  llie  S4>cuntie8 
will]  wliirh  uiikIlt  iht  iv^wxni^i  sul^^sciiiyUieJt)  the 
oral  mode  has  been  9te^  to  be  pn>rided,"  is  not 
the  lao^X  eligible.  But  (as  hath  been  ^ncn)  th<^re 
arc  cnsesin  which  Iheorsii  alone  is  not  sufficient; 
other*,  in  whicli  it  U  cot  capable  of  bein^  ap* 
plitKl. 

The  frpistotary  mode  being  therefore  a  mode 
4e3ctTaction  not  to  be  dispensed  with;  remaiiia 
ihe  problem,  bow  to  apply  it  to  the  best  ad* 
HBtage. 

To  apply  it  to  the  best  advantage,  is  to  apply 
Ae  be»t  remediei^  which  the  nature  of  the  eoKe 
•dmits  of,  to  the  tlisordur?^  1o  nhidi  both  modes 
vc  exposed,  hut  the  epistolary  in  a  manner  |^* 
cnittr  to  itself. 
The  remedies  are  these, — 
U  Let  not  ihe  deponent  Rpeak  otherwise  than 


IdS 


KXTIUCTIM, 


£Ub«k  Ul, 


in  the  first  person, — J  did  oJtau?  so  and  so ;  ex- 
actly as  when  interrogated  id  the  colloquiEil 
mode :  not  in  the  third  person, — dtfcntiant  did  or 
jtaw  so  and  so ;  as,  unuer  the  tcctmical  syKtem, 
has  become  the  general  practice,  DqxmiloH 
never  but  in  thcjint  pcrsort. 

2.  Let  both  diecourf^s,  that  of  the  iatcrro- 
gator^  and  that  of  the  proposed  respondent, 
stand  divided  into  partfi»  torcompourrdeJ,  short, 
and  numbered;  the  interrogatorie'*,  ttial  Uie 
responses  may  be  thus  short  and  manag^'jihle ; 
ana  the  responses,  even  in  ca.se»>vhere,  (lie  state* 
meot  or  narrative  dmwn  forth  by  a  single  inter- 
rogatory bang  louf:  and  complex,  the  interroga- 
tory adniilw  not  of  any  correspundent  omminu- 
tion.  In  the  uj^mTnaiU  on  all  suits,  the  para- 
graphs sht^rt  and  numbered. 

Section  II, — Ftnt  n//e — That  the  deponcfit  tpeak 
fdways  in  thejlrst  person. 

The  finit  of  tltesc  rule»  is  so  obvious,  that  it 
would  have  been  uLinecvs&ary  to  make  mention 
of  it,  but  for  the  frequency  of  the  contrarj'  prac- 
tice,— a  practice,  the  absurdity  of  which  is  too 
fligrant  to  t>e  covered  by  anything  but  custom; 
that  veil,  by  which  no  absurdity^  nor  any  impro- 
bity, is  too  flajj^nt  to  be  masked. 

To  no  honest  purpose  was  a  man  ever  made 
or  suffered  to  speak  in  the  tl^ird  person,  in 
the  way  of  tcstincatioD,  On  his  examination 
before  u  jury,  conceive  a  wi!ncs.s  speaking  in 
the  third  person,  in  a  manner  in  which,  when  a 
pea  is  put  tnio  his  hand,  be  is  forced  to  speak 
Dj  lawyers ;  t^ieaking  of  hini>^If  as  if  he  were 
Mc  haide  hmteif:  what  a  burst  of  scorn  ud 
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laughter  among  ibose  ^ame  lawj'erft!  He-  wutild 
be  treated  a^  if  he  were  one  beside  litinself  in 
another  sense. 

Thus  simple  h  this  orratigcment :  it  is  purely 
negative.  On  thifi  im{>ortuDt  occaEion  adhere 
to  tluKu^  nioclew  uf  spc'vch  which  in  common 
conversation  no  nifin  ever  tliinkft  of  swcning 
from-  Abstain  from  those  artificial  forma  which 
probably  had  deceit  and  depredation  for  Lbcir 
object,  aiid  certainly  have  never  had  any  other 
thun  miitchicf  for  their  effect. 

Head  as  you  wouhl  speak,  is  the  fundamental 
precept  in  the  art  of  r^uling^:  it  i»  the  precept 
of  good  taslc.  Write  as  you  would  speak, — at 
any  rate  in  the  Ramc  person  as  you  would 
apeak  in,^--is  a  law  in  the  enactment  of  which 
good  taste  concttrs  wiih  pruhily. 

Prevention  of  incarn^Lln<.-sH  and  incomplete* 
ncsM,  especially  when  incurred  through  teme- 
rity or  augfcstcd  by  mendacity,  is  the  main 
advantage :  prevention  of  indiflunctncjis  and 
redundance  are  ulterior  advantages  attached  to 
it;  advantage^  of  subordinate  rank,  yet  surely 
not  to  \^  <lesv>\sf^\, 

K  Vrev^^lioQ  of  incorrectness  and  incom- 
pletencM.  VHion  a  man  fpeaks  in  ht«  ovrn 
person,  he  considers  what  nc  says  to  be  his 
own  diivcounie,  and  himself  to  be  in  the  highest 
degree  responsible  for  it.  To  a  man  expressing 
himself  in  this  form,  the  idea  of  responsibility 
is  in  Uie  highest  degree  imprcsftive.  When  he 
if  made  to  speak  in  the  third  person,  to  speak 
of  lumself  as  he  would  of  another  person,  the 
idea  of  rcs[K)nsibilily  i>i  apt  to  he  in  a  c>ii«i<ler- 
nble  dt'gret  Winter.  He  sscarce  knows  in  what 
chaiBcter  to  consider  himself;  whether  in  that 
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of  tho  luthor,  or  only  of  the  subject  of  llio  dis- 
course. Does  he  find  hiiiiscif  tempted  to 
«werve  from  the  iinc  cf  Irutli?  Self-deceit 
conceals  from  him  his  owii  ima^c  in  the  charac* 
ter  ot"  the  author,  bids  him  consider  himself  a^ 
the  subject,  and  look  for  tlie  author  in  the  per^ 
ftOQ  of  the  professional  scribe  by  whom  be  if 
thuA  sjx>keii  of,  and  who,  in  fact,  is  the  authi 
of  tlie  Winds. 

2.  Prevention  of  indistinctnenii :    prevention' 
'of  ambi^jity  and  obscurity,  and  thence  umntoU 

lii>ibility  (temporary  at  least),  in  the  language;' 
whonCM?  uUiniately  delay,  vexntion,  and  ex*] 
pentie,  perp1e:xify,  and  frequently  incorrcetDe&ii, 
on  the  part  of  those  who  have  to  study  the 
deposition  and  reply  to  it.  When  the  author 
of  the  discourse  is  spoken  of,  not  in  that  \m 
di.'ztinrtive  character,  but  in  that  character' 
wluch  is  common  to  him  with  every  otl 
peraon ;  to  know,  on  each  nccasion,  which  ia 
meant,  is  matter  of  pcrpelu ally- recurring,  al- 
thoug'h  it  should  be  but  mcuientarj',  dittici^ity.* 

3.  Pretention  of  circumlocution  and  unne-- 
CCseorN*  volumtnou&neRA:  nhence  aa^aiii  delay,; 
u  above,  wiili  the  rtc^^cynv  in  il)(  ti;tiii.  One' 
ke  not  bcinf^  of  liim>etf  distiniriiishabh*  frum' 
other  Vv.  an  addition  snch  as  t/ih  dtrponcnt  is  z' 
sort  of  badge  whicti  it  becomes  necessary  to  pin 

*  TUe  |k4«vp«niRl  nsmAeuAn  nf  p«raoh«  altuchfil  to  llw 
pnttic^  of  wnliuf  in  Uw  tbird  p^rton  tm  tbe  occviast  tS 
c|Hflolary  coiT««|M>D4cckcc  (ot  Hbc  trivial  putpoftc  of  con-; 
mon  tilW,  (I  My  ttiriting,  for  tboiLirdit^  lift:i  (tiil  ^t  llvf  IcDglh' 
of  jptf«tii^  in  thU  niM*)^  utt  well-kTkovii  lomt^p  of  ridiifnloail 
ctaboiTftMiMDt,  ifiUnnnnf  «iMttKh  in  t^c^lith,  inU  fall  m^mt 
in  Fnuch,  ftud  moit  (if  not  all)  other  Knropcttn  lu 
ll  tdm  lo  hair  \n^n  xniaug  ihi;  tnvfatioiiH  of  cold  pni)t|| 
10  kM^  inktior*  «ncl  inlrudert  ml  >  dittonrcr- 
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upon  him,  as  oftei^  as  he  makes  hift  re-ftppcar- 
uice  upon  the  suge. 

On  all  legal  ocx-asion^  on  which  »poEitaji«ou8 
depcHiitiou  m  thU  farm  is  emptuyGtl,  (and  m 
e^tabli5b<:(l  practice  there  are  lew  instances  in 
which  it  IS  employed  in  any  other  form),  the 
transfiguration  J8  of  course  thtt  work  of  tho  man 
of  Irw,  Whatever  may  have  been  the  object ; 
in  point  of  tendency  and  eHeeL  it  may  he  reck- 
oned a^  one  of  the  mo^t  efficient  of  tne  niimer- 
out  arrangemeiils  by  which  the  diAtincltrt 
points  of  individiial  charjiclcr  have  been  worn 
down,  and  the  important  boimdary-line  which 
freparates  riftcerity  from  infthicmty,  veracity 
from  iiiend<i<rity,  renderet)  more  aiid  tnore  ob- 
8CUT0<  A  court  of  justice  is  tlius  converted 
into  a  sort  of  masquerade,  to  gain  admis?iion  into 
which,  instead  of  a  domino,  the  suitor  or  other 
wKneiis  is  obliged  to  swaddle  himself  up,  not 
in  a  fborsi  coat,  but  in  a  eort  cf  knave's  coat ; 
ur  (to  u»'  an  appellativL-  nut  many  yeapc  ago 
applied  in  vulgar  tanguagi.'  to  a  particular  sort 
otfturtoat)a  wrap-rascal;  an  habiliment  manu- 
foctured  for  him,  and  fii^d  to  him  at  maMjiie- 
nid©  price  by  his  lawyer. 

Nothing  can  be  more  eommodious  than  this 
Ax^sA  to  tlie  wearer,  whei^  he  hanpeiu  to  Ije  in 
the  wniug,  anJ  conRcions  of  henig  ^wliat  it  \s 
the  tendency  of  thi^  drcHS  to  render  him)  a 
kntvc.  At  &nv  rate,  be  lhcv^'ca^c^  honcat  or 
dishonesty  nothmf;  can  be  more  convenient  than 
it  n  for  the  tailor  who  has  the  making  of  it. 
Between  the  one  ^id  the  otber^  rea[)onsibiltty, 
no  umatl  [lortinn  of  it,  evaporatesi,  .'tnd  in  liMt, 
The  lawyer  ficmwis  through  thick  and  thin,  and 
fears  nothint;:  let  llic  mendacity  be  ever  so 
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be  the  consequence.  But  whca  he  un<)en<1an<]5 
ftB  el^ariy  that  proof  sufficient  for  con\ictiou  is 
wanting,  or  that  (Uioug;ti  it  exidtfl)  prosccotion 
iH  not  to  \m:  feared ;  in  a  cuue  like  tins  (and  liuw 
abumlaiit  are  such  cases!)  if  duwiuight  open- 
eyed  mendacity  be  not  the  result,  bow  natural 
ond  fre<]ueiil  >viU  be  a  relaxation  of  that  vigi- 
lance wiiich  ia  so  necessary  to  weed  out  from 
tJw  ready-prepared  and  scientifically-planted 
ground  every  gerpi  of  »eniceab!e  incoiTeclne&s  ? 
Thua  slippery,  on  an  orcaAion  of  tiiis  sort,  ia 
the  position  even  of  the  most  ciiltivatcd  mind  : 
how  much  more  so  that  of  a  mJnd  takon  at 
random  from  the  igaonmt,  and  undisceming, 
and  precipitate,  and,  on  such  occasions,  blindly 
obsequious  multitude  ? 

It  13  not  without  an  excrtioD  of  intelligence, 

well  03  probity,  that  a  simple  man  can  bring 

;lf  to  contradict  a  nusrepreeentatiou  tlius 

it  into  his  mouth :  before  he  alt(Mnpis  it,  he 

to  »umiuunt   \\w  awe  which   scIfH-xmscious 

le  caanot  but  feci   at   the   thought   uf 

ig  itself  to  reputed  science.  Thus  fltanda 

case,  while  he  is  hearing  or  poring  over  a 

and    unaccustomed   fonnidary,    to  which 

ide^d  he  is  to  set  his  hand  [for  ho  the  forma 

|ief{uire),  IhiI  ill  uhJch  he  is  s]~H)kfn  oT  as  if  ho 

were  *ameiHxfy  eiv%  by   an   unknown   sonie- 

Inly.     But  the  pronoun  /,  the  inlere»ting  pro* 

floun  /,  with  which  ^  many  lively  ideas,  so 

may  acute  ^eosalions,  areasa^^ociatcd, — tlie  pro- 

iwm  /acts  asa  spur  to  atteiilJon,  and  pre^ervoM 

the  innocent  from  dropping  into  the  .ibyss  of 

Uschood,  while  filombcring  and  nodding  over 

the  lullaby  of  his  nuntc. 

Aa  to  the  man  of  law,  beudes  tliat  be  has 

Tot,    IL  o 
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nothing  U>  lose  by  tho  falsehood,  he  has  much 
to  gain  by  it:  he  has  everything  timt  ts  to  be 
Itoped  from  the  exultation  and  gratitude  of  his 
client,  and  the  rejnitation  of  auccchs,  and  of  the 
ability  and  science  that  insured  it» 

Viewed  in  the  li^ht  of  incongruity^  nothing 
can  be  more  grossly  absurd  than  thts  prarlice. 
The  depoiiejtt  is  iW  [teist^n  sjwikfiii  of:  but  who 
is  ihe  s[K:iik<"r?  nolu^iiy.  Instead  of  the  plain 
tnith,  you  have  au  absurd  and  meletta  (beHidod 
being,  Uftithcwn  niready,  n mischievous)  fiction: 
Uld  man  is  ftplit  into  tiAo  persons,  the  one 
9<|>eaktng  of  the  olhet :  or,  he  remaining  un;«plit, 
an  ideal  person  is  fabricated  to  ^peak  of  the  real 
one.  Kvidence  of  primo  quality—immediate 
evidence — is  thut*  converted  into  evidence  of  a 
bad  and  ulippery  texture — hearsay  evidence: 
the  Kup|H.i«'d  or  ueri  ijiientwilueTts  'in  ibc  so-sliled 
dejmrteni,  but  tlie  de[)Osing  witness  is  nobody 
knows  who- 

In  point  of  hifitory  (not  to  speak  of  motives, 
nnd  other  stieh  cawieH]  whence  comes  this 
5^ophi&tication  ?  Evidently,  from  the  man  of 
law.  To  Uie  production  of  this  eHect,  even  itie 
relative  Kituahou  of  lawyer  and  client  seemA  of 
itActf  suftjcicnu  with  or  without  the  aid  of 
sinister  policy  and  rvfleotion  en  tite  part  of  the 
the  directing:  mind.  To  riW  vor€  difeoursc, 
whether  in  the  way  of  respon>*ive  or  spontauie- 
OU8  statement,  no  man  so  simple  as  Dot  to  be 
competent :  (he  talent  «*f  HTiting  wa^  a  pw^ses- 
sionfo  rare  (I  speak  of  the  times  when  law  was 
in  her  cradle)  the  talent  of  writing  mus  the 
object  of  little  less  than  a  monopoly — the  talent 
i>f  writing  for  law  pun>oses  was*  the  object  of  a 
complete  mofKi|io1y-»in  the  hamls  of  Ihe  man 
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of  law.  In  tliis  way,  the  simple  aiid  unlearned 
suitor  or  wttna^  wa&  altogctlii-r  unable  to  give 
any  son  of  account  of  his  own  thoujifhts ;  what- 
CYcr  accotiitt  [if  any)  wiut  to  be  givon  of  thvm. 
caunc  nt-rrssRTilj,  and  (as  fur  us  individual 
yrofdiA  vrere  concerned)  really  and  tmlyp  from  a 
third  pcr^u ;  and  that  third  person  wus  the 
man  of  lav^-.  The  uiUearned  man  beio^  inca- 
pable of  giving  \i\  thiK  learued  w^y  any  account 
of  bis  own  tlioiig^htK,  Wts  learned  g^uiTclian  lu«k 
upon  liinaM^lf  to  give  a  Icurned  and  proper  ac- 
count, to  bis  friends  and  brcUircn  upon  the 
bench,  of  the  poor  client's  thoug:hts.  Ilcncc 
come&  the  divisLon  of  function)!,  or  at  least  of 
cbaracterfi  and  situiitions :  the  person  i^pokeii  of, 
the  client^  the  ^poke&inan,  the  man  of  law. 

Even  when  the  art  of  writing  came  to  be 
more  generally  diffused^  tliis  a^^^^islnncc  wa?*  not 
Hithout  pretence,  nor  even  without  use.  Left 
to  himseir,  a  deponent — an  av(-mti;e  deponent^ 
will  runwil<l:  the  lesUniLiny  he  delivers  will 
he  wlialfiocvcr  it  is  most  pleasant  to  himself  to 
dclircrp  bo  as  not  to  be  unsafe :  relevancy,  if  at 
all  an  object,  will  be  at  I>l*i  but  a  secondary 
one.  It  will  bi'  caatinuully  wandering  from  the 
inaik :  hi»  lawyer — a  prt^essional  lawyer** 
$taiki]8  ejigageri,  by  a  sort  of  profeMiinnal  re- 
apun«ibi)ity,  to  keep  him  to  it. 

la  the  oral  mode,  cTei7  excursion  of  ih\» 
sort  i*  stopped  at  the  finit  step*  Being  produc- 
tive of  so  much  nnprotitable  delay  ;  producing 
n^alion  to  all  present,  and  no  increase  uf  profit 
to  the  man  of  law  ;  the  advocate  on  the  sam< 
side,  no  less  than  the  jndj^c,  and  the  advocate 
on  the  oppoHite  side,  is  upon  the  watch  to  stop 


it.     The  cln«et^   in  whicli   the   epistolary   re*- 
spouse  is  penned,  afibrds  no  such  bars. 

Thus  tmtumU  and  even  thus  ii?*cful,  il  wa» 
and  is,  t}\ftt,  iQ  the  framin*;  a  mas^  of  tci^Umoiiy 
to  Ix!  delivered  in  tlie  rtTidy* written  mode,  a 
dcpoiwnt,  iinl  being  a  lawyer,  ^hunld  U*ve  a 
lawyer  ut  his  elbow. 

But  that  Uie  dii^course  so  delivered,  and  with 
this  ^sistance,  ghoiiM,  in  form  any  more  titan 
In  substance,  be  the  diiteourse  of  any  person 
othrr  than  of  liim  whone  disenurke  il  ijs  said  to 
be,  neither  waa.  nor  is,  nor  can  ever  be,  of  any 
use ;  on  the  eontniry.  in  the  i^hiipe  of  an  encou* 
raiment  to  incorrcclncs*:  and  incompleteness, 
as  well  in  the  way  of  mendacity  as  of  temerjty^ 
we  have  seen  of  what  mischief  it  is  productive. 


Sectiok  1th— Disr^wd  shewn  to  thejirst  rule^ 
in  English  law. 

Comparatively  speadcing,  the  ground  on  which 
interrogation  r-v  xtripti)  bas  fimiid  i\s  evenipli- 
fic&tton  under  any  branch  of  the  technica!  sys- 
tem, ia  extremely  narrow. 

Underihe  Roman  system,  no  such  arranjje- 
mt-nt  IK  lo  be  found.  Under  that  ^lyHlein,  either 
inlermi^tion  bax  no  place,  or,  if  employed,  it  is 
performed  coram  juaic^,  and  in  the  invd  voce 
mode,  and  b^  the  judge  only,  as  well  as  in  bis 
presoiice. 

It  is  oniT  under  the  Enfflish  system  that  any 
example  of  it  can  be  found :  viz.  that  which  is^ 
afforded  by  a  bill  in  ex|uity.     In  tbift  ease,  tbcj 
respondent  is  always  a  i>arly  ;  and  that  on  on 
bide  oidjr  of  the  cauao,  the  defendant  s  side 
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the  intentigator  likewise  ix  never  utliur  than  a 
pcrty,  and  lie  on  the  opposite,  the  plainlifl^'A, 
side  of  llK!  cause.  The  defendant,  who  is 
punished  if  he  doe«  not  answer  (^nunh^hed  in 
Utv  fir*t  instance  as  for  contempt  ol  court,  and 
ultimalciy  by  Ilis^  uf  the  cau^e),  is  not  permit- 
ted to  awfiwer  by  himAcir.  Toentitle  him^lf  tu 
the  pririlcge  of  delivering  in  an  answer,  lie 
U  forced  to  take  in  a  paTtn*»r  for  the  manufac- 
luriug  of  it:  in  fuct,  two  partners;  one  of  the 
attorney  chii^s,  whcsi.-.  n»mi-  does  not  appear  in 
the  firm;  another  of  the  advocate  elass,  whove 
name  docs  and  must  appear  in  it.  The  iniquity 
of  thus  forcmg  upon  a  man  this  burthensomc 
assistanee,  and  the  shallowness  of  the  preteoces 
on  which  this  part  of  tlie  systum  of  extortioa 
ha*i  been  attempted  to  be  justified,  belong  not 
ta  tlti«  place. 

Wliat  does  belong  to  this  place  is,  that. — if 
the  different  orders  of  leeches  thus  fastened 
upon  a  man  were  ever  so  necessary,  and  ever 
so  much  more  numerous  than  they  aru, — the  pro^ 
priely  of  the  respondent's  being  suRered  uiid 
made  to  Apeak  in  his  own  person,  (in  other 
words,  tlic  propriety  of  suffering  and  obUging 
the  proper  per^^on  to  speak  in  his  own  person* 
and  not  sudeiing  a  wrong  person,  known  or 
imknnwn,  In  speak  of  and  for  him),  would  not 
he  the  \ti<>i^,  but  ratJier  the  more,  inconte-<il;U)le 
Neither  reason,  nor  so  much  o^  pretence,  can 
apply  to  anything  more  than  the  F^topping  him 
mm  saying  somcthtog  that  ought  not  to  have 
been  said:  neither  reason  nor  pretence  can 
issign  to  the  man  of  Iaw  any  other  function 
than  tliat  of  obliteration :  whate^t:r  is  said, 
whatever  is  suffered  to  be  said,  it  is  from  the 
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Don-Iawycr  surely,  not  frfun  the  lawyer,  that  it 
is  intended  it  should  cnme.  But,  if  the  tesU- 
inony  delivered  by  the  defeudant  in  tiie  cbarac- 
ter  of  deponent  ift  really  to  be  his,  and  not  the 
lawyer  s^ — the  produce  of  the  dicnt'i  recollect- 
ing, not  of  the  lawyers  inventing:, — it  is  surely 
in  the  person  of  the  real  de|)onent,  not  in  the 
perKon  of  another  mamvho  knnw^  nothing  about 
the  matter,  that  whatever  ift  delivered  ought  to 
be  cxprewieci. 

llie  part  which  the  suitor  has  thuei  been 
forced  to  call  in  a  lawyer  to  take,  m  the  delivery 
of  his  (the  ftuitora)  testimony,  aecounis  in  a 
ftatiiifactory  manner,  in  the  character  of  an  hisiO' 
ricat  cau»e.  for  the  absurdity  which  ^irea  to 
what  i»  (or  at  least  ought  to  be)  immedtatc  evi- 
dence, the  form  of  hearsay  evidence.  But  in 
the  chamcter  of  a  rational  caiiM*,  a  cause  div 
monstrativc  «f  the  pr<iprit-ty  of  the  effect  (that 
IB,  of  its  eonforntity  to  the  cnd«  of  justice),  it  in 
as  incompetent,  as,  under  the  technical  syatcnir 
the  hifitcrica!  catifie  of  the  exifiting  arran^^ement 
is  alma'it  in  everj'  instance  sure  to  be. 

That  the  absurdity  here  repmbated  i»  the 
work,  not  of  the  non-lawyer— of  the  i>artyor 
witness, — but  of  tlie  man  of  law ;  that  it  is 
amcn^t  the  frauds  of  the  technical  Ky^em  ;  \^ 
evident  enough,  Wh«i,  on  a  judicial  occasion, 
a  man  t?xpre»si'?i  hiniself  iti  wrilinjf,  nowhere 
\%  he  si)E^-red  to  express  himsdf  in  hia  own 
words. 

Under  the  Roman  system,  though  a  respond- 
ent answers  vim  rcrv,  and  thoup:h  a  dtscoune 
pretended  to  be  his  iit  committed  to  writing 
and  i-nt]ikiyed  in  evidence,  the  discour^  thus 
given  for  tus  ia  n^ver  his :    in  purport,  |>erhapa. 
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E<^mcUmes ;  in  tenor,  never.  Tlie  judge,  scribe, 
ajid  depoiipnt,  being  fibut  up,  witbout  any  other 
pcraon  present  in  the  clo»et  of  the  jud^c;  the 
judge  puts  a  question, — ^the  deponent  speaks  in 
answer, — the  ^ribe  sets  down  ^^  the  subt^tance 
of  the  aiwwer  what  the  judge  pleases ;  (lie  de- 
ponent signing  it,  or  entry  made  of  (lifi  refusal 
to  si^  it» 

Under  the  English  system,  it  m  only  in  the 
equity  eouru,  and,  in  these,  one  of  the  pnrlic« 
only  (vi/.  the  defendant^,  thjtl  is  allowed  to  bo 
interrogated ;  and,  being  ij)terrog:ated,  it  ta  in 
thin  ^nptund  mode  only  that  be  is  interroga- 
ted, -  it  IS  in  the  scriptural  piodculunc  thul  he  is 
admitted  to  deliver  ni*i  responses.  To  deliver 
his  reA|K>n?fe*i  ?  No :  not  hi4  {>^ingly,  at  least), 
but  rr»^[MFnse.s  delivered  in  partnership:  in  part-^ 
Qcrship  with  an  attorney  for  a  non-apparent 
partner,  and  an  advocate  for  an  apparent  as 
well  as  real  one.  The  parly  sig^is,  and  tho 
advoeat^  signs :  the  party  or  the  attorney  has 
the  initiative,  but  t)ie  advoL'stte  liaK  a  negative 
upon  every  nyllnble. 

A  negative,  bow  and  why?  Why,  because* 
without  the  signature  of  un  aavocatc,  the  answer 
win  not  lje  reeeived.  If  he  does  not  jpve  in  an 
answer,  he  is  pcnished, —punished  as  for  a  con- 
tempt of  the  .judge  in  the  first  instance,  and 
ultimately  by  the  loss  of  his  cause.  If  he  were 
to  give  in  an  answer,  it  would  not  be  Kceived 
^not  received,  until,  beinsj  tinkered  by  the  ad- 
vocate, it  ceases  pro  iento  to  be  the  answer  of 
ihe  client.  Well  then  and  properly  may  he  W. 
spoken  of,  since  it  is  not  he  that  i^  ncrmiltcd  to 
speak.      The  judge,  with  a  sword  caUcd  the 
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i^word  of  justice  in  hU  haDil*  furces  him  into  the 
sliurk's  muutb. 

To  power,  prcleocc  is  dcvot  wanting ;  and 
where  power  is  irresistible,  no  pretence  »o  slial- 
low  but  it  may  acrrc.  Left  to  himacU",  the  nwi- 
latt-jer,  fomogtli,  miKl^t  stray  into  the  path  of 
irrefevaney ;  he  might  write  surplusage.  What 
is  certain  is,  ihai  the  man  of  law  writes  sur- 
plusjigc.  A  certain  quantity  of  that  commodity 
IS  sanedoocd  by  professional  custom:  the  man 
of  law  finds  himself  under  a  happy  impossibility 
of  omitting  it,  A  certain  and  constant  inconve- 
nience  ia  Diua  prodncnl,  on  pretence  of  prevent-* 
ing  a  possible  inconvenience  of  the  same  kmd. 
Nor  yet  wiihoui  an  atlomej'.  is  a  man,  here  any 
more  than  elsewhere,  ftdmjtted  to  defend  him- 
Eielf.  What  is  there  in  the  attorney,  that  sliould 
hinder  him  fniin  l)eiit^  re1^poa^ibll^  imdofhini- 
0clf  iiiifhciriitty  rc»|VjnNibIr,  for  tlic  non-insertion 
of  unaccustomed  surplusage?  Rut  the  attorney 
ha8  not  been  the  brother  in  tmdc,  and  com- 
panion^ of  the  judge  ;  the  advocate  has. 

If  such  tinfcering  be  necesvary,  or  in  any 
degree  serviceable,  to  the  interests  of  trutli  and 
justice,  why  not  give  vivti  twr  tenltmony  the 
bcnclit  of  it  ?  Why  uot,  in  a  trial  at  common 
law,  station  an  advocate  between  the  jury  and 
the  witna«*.  to  rceeivc  his  testimony  and  ini- 

1  trove  it ;    to  make  it  what  it  ought  to  be,  aiKl 
;eep  back  what  it  is? 

One  plain  proof  there  is  that  this  nsten»blr 
ground  IS  nut  the  rcalone.     Take  it  alt  together 
— lake  the  whole  stock  fumiahed  by  wl  the 
courts, — the  quantity  of  uninterTo^ted  evidenccj 
ddivcreil  in  tJuK  mode  cxctx.'d*  by  lar  the  quan 
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tity  of  iatem^tail.  Kvt^n  in  the  courts  nf 
equity  theiU6elvt»>  the  nuuiber  crf^  affidavits  is 
not  inferior  to  the  number  of  answers:  for, 
tboug^  intcrrof^tcd  written  ev'i<ienc«  is  not 
admitted  but  on  oue  side  (the  defendant  k  side), 
muoterrogutvd  vvidtfacc  Ik  dt^Uverct),  affidavits 
ire  deli^'cred,  in  indcBnitc  numbers,  on  bnth 
tides.  Ko  advocate's  name  is  ever  signed  to 
an  iifiidavit.  Why  is  it  not  ?  Is  there  anything 
in  Iho  want  of  interruption  to  render  surplusa^ 
iuiposAible  ? 

This  imnrovr^ment  remains  yet  to  be  made : 
for  in  this  line  there  ha»  never  been  any  back* 
vrardnef^  to  make  improvements;  nor,  under  Uic 
|4echjiicai  syfiiem,  ever  can  be. 

lo  Anglican  pTOcedure>  in  the  courtR  called 
conimon  )*iw  courts,  whert*  tl»e  trial  is  by  jury, 
tlic  teMjtnony  is  in  general  delivered  in  Die  form 
of  a  dcpasition  vivd  tvct  and  ct  wkrrfgaio:  hUa^ 
atacmjtonsQUanjuiiicU^  scd  diam,  ti  prtrci- 

\partium,     No  official  perpcnially- remaining 

lUte  being  in  this  case  taken  by  any  special 

ribe;  (for,  as  to  the  judge's  notes,  the  treal- 
lent  given  to  them  is  the  same  whicli  was  given 

the  Sybil's  Iea\'e8) ;  it  is  not  known  in  what 
it  is,  whether  the  first  or  tlie  third,  that 
ui  ihe*c  recondite  documents  the  defendant  is 
made  to  speak;  in  the  first  or  the  ihinl, accord- 
ing to  the  bspiration  received  by  the  modem 
Sybil  in  each  particular  instance. 

But  m  a  number  of  instances  much  greater 
(I  speak  of  individual  instances),  in  almost  all 
in  which  the  information  thus  cvllecled 

treated  as  if  it  wen*  worth  p^eservin(^^  the  tes- 
timony  is  delivered  in  the  ready-writteti  fbnn: 
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ami  in  all  those  instances,  the  only  person  in 
which  the  dcpoDCDt  is  Aud^rcd  to  spcfik  i%  Xhv: 
third. 

Take  ap  un  En^ltsli  tml  (1  spc&k  of  trial  at 
common  law) :  iftho  sitbject  bt^  inten^tini^,  the 
V6rv  evidence  is  umu?dng:  it  is  in  tht*  form  of 
onlinary  conversation ;  it  u  in  the  dramatic 
form ;  it  is  the  drama  of  real  life. 

Take  up  a  histoiy  of  an  old  French  law-fiuit, 
the  evidence  is  abHolutuly  unreadable :  it  is  the 
same  dull  formulary  in  every  t'asf.v  Of  the  wit- 
jirftJt  you  Bee  nothing :  you  sec  nothing  but  ihe 
lawyer:  yvhat  you  sec  plainly  is,  that  nothing 
could  have  really  passed  exactly  as  it  is  there 
represented  to  have  pas&ed  :  what  you  cannot 
hope  to  see.  in,  how  anythii^^  nnuly  pa»e<l. 
Accordingly,  in  tlie  (.^owvji  CcUbnB,  you  know 
DOthing  m  the  emknoc;  all  tliat  you  sii?,  all 
that  you  could  bear  to  ace,  i^  Uic  account  (faith- 
ful or  un&ithful)  given  of  it  by  the  advocates, 
tofi:ether  with  the  observations  which  they 
ground  on  it. 

In  a  suit  in  equity,  the  (evidence  i«  collected 
and  worded  exactly  as  under  the  old  French 
law.  The  cridcncc,  of  course,  is  equally  un- 
instnictive,  uninterestinj^,  unrcadublc.  Accord- 
ingly, you  scarce  ever  meet  with  a  publica- 
tion containing  at  large  the  evidence  taken  in  a 
court  of  emiitVi 

In  the  Em^lish  Romano-^^rclcsiastica]  courts 
Uie  evidence  \»  on  the  same  foobnp.  Here, 
indecil,  hi-«tories  of  causes,  publications  answct- 
inf;  to  trialf>  at  conunon  law,  are  at  lea^t  suffi- 
ciently abundant.  Why?  because  the  jinbject 
is  adultery:   and,  on  this  subject  at  least,  the 
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adage  hold};  guod  :    Hitiuria  tpn^ifnc  modo  scripUi 
tkltdat. 

Sectios   IV. — -fewirf    ruie^^-Poragraplis   ikari 
ami  rwtfikfreti, 

Tt>c  other  rule  which  bfts  been  already  meu* 
tioncd  us  CRscntial  to  the  proper  application  of 
the  epifctolajy  mode  of  iiiteTTogation,  ij»>  that 
both  discourses,  that  of  the  interrogxilor  and  that 
of  the  respondent,  be  divided  into  lumibeced 
pftntgmphi» :  o',  more  particularlvi  Ihus : 

I,  Questions unconipuundcd^  sliort,  undimni- 
bercd- 

'i.  Answers  numbered  iu  eon-e^pondcncc  with 
the  qiK^lionfl. 

3.  Rtplk-«,  if  tiece:tttary  (aM  in  the  catw  of 
€:mpfji»u  for  supposed  inAitmciency)  numbered 

correapondcocc  with  the  answers,  and  thence 
ith  the  questions. 

4.  Ulterior  answers,  if  called  for,  numbered 
in  c!OTTeapondence  with  thi,'  exceptional,  and 
tbeiice  with  ttie  original  aaswers  aiid  the  qiten* 

w* 

All  these  ^veral  arTdii!7t.ment9»  though  in 
thcmr^lvcs  di-^tiuct  and  diahu^'itishablc,  roquire 
10  be  considered  at  the  eamc  time. 

Of  the  answers  (sLTticlcs  2  and  4)  original  and 
nllfHor,  consists  the  fvideiice.  It  is  for  ihi^  sake 
of  ti«cnnng  dUlinctntvs  to  thift  part  of  the  con- 
renation,  that  the  pnnctple  of  distinctness,  tlie 
divisbn  and  numcmtion,  arc  required  to  be 
^rcn  to  the  <|Uistion$,  and  to  the  cxceptioii8  or 
other  obMTvations. 

Of  theK«  arrangements  the  object  is  (ogive 
the  maximum  of  >^iinplicily,  ;ind  thence  of  faci- 
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lily,  to  the  task  of  the  iotcrrogator :  that  the 
point  of  riew  iiiicler  which  the  testimony  ii  pre- 
fion(c<I  1o  him  maj  he  as  clear  and  a<i  di&linct 
as  possible :  that  in  thb  mode  the  proce»«  of 
intejTogaiioD  may  be  bb  clear  as  poBsiblc  from 
that  eKiarmlcmont,  lo  which  (as  ^^'e  have  seen) 
it  is  scarce  in  UDy  dcj^c  exposed  in  tlie  tv^l 
v&ce  mode. 

Of  the  above  divisions  and  distinction*,  what 
in  the  object  and  practicoJ  use!  Tlrnt*  wnth  as 
much  certainty  and  a^  little  trouble  u^  possible, 
the  interrogator  may  discern  whclhCT,  of  the 
queHtioiiM  coiilaSned  in  the  inUriimcnt  of  inter- 
rogation, there  be  any,  and  if  any,  what,  to 
which  either  uo  rei)pun&c  has  been  eivcn  in 
retuTQ,  or  such  a  one  as  in  any  (and  what) 
respect  is  tnsufficienL 

Of  tlie  iinportdDce  of  the  quality  of  distinct- 
iu»s^->^  tlkc  proneness  of  Sonajuks  to  be  let 
(all    by    mental    imbecility   into   the   opposite 
evil  quality,  witliout  intending  it,^^f  the  na* 
tuntl  eagerness  with  which  mala  Sd&  avaiU 
itself  of  the  opportunity  of  promoting  its  pur- 
pose undeteclt'd, — of  the  rendiness  with  which 
the  inconvenience  lindn  ita  remedy  under   the 
vivd  voce  mode, — and  of   the   un^iappy  facility 
atlbnlcil  by   the   scriptuml  mode  to  mala  Jidcs 
ftw  swelling  out  the  inconvenicDce, — enough  haa 
already  been  «aid<    On  the  present  occasion, 
what  rcnisiiiB  is,  to  show  by  what  means  the 
weakncAA  incident  to  bona  Jidfi  may  receive  the 
most  effectual  support,  and  the  artificer  of  iibtAij 
^fidcs  be  most  ctfectu&Uy  obviated  and  coimtcr* 
acted. 

Divide  ft  impcra  v^  a  ma^xim  of  no  less  use 
when  applied  to  the  operations  of  intellectual 
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power  thnn  lo  those  of  physical  anil  political 
power.  The  fable  of  the  uid  man  and  his  &onJ 
md  the  bundle  of  sticks,  should  on  this  occa< 
ttioD  n^rver  by  forpjUiMi :  nor  yd  (bow  widely 
diflerctil  soever  ihc  ^L-ld^^  of  the  two  images)  the 
innblcm  of  the  cuUle-fi&h, — the  fish  wbich,  to 
blind  and  confound  Jt:^  pursuers,  deluges  ^vith  a 
flood  of  ink  the  medium  in  which  it  movci.  The 
fipecial  pleader  and  the  equity  draughtKinftn 
might  interplead  at  the  Herald  a  OtSce  for  the 
privilege  of  taking  tor  an  armorial  hearing  i\m 
orvinal  manufacturer  of  troubled  watenf. 

Dinsion,  however,  is  but  of  litUe  use  vrttbout 
Domenelature :  without  nomenclature,  indeed, 
(at  least  when  inullectual  objects  are  in  ques- 
tion) il  can  li^irxlty  Iw  ssaJd  to  be  perfonneil.  For 
to  miiat  use  is  diviiuon  without  distinction  ?  and 
how  can  distinction  be  preserved  without  a 
name?  Divided  one  moment,  the  parts  of  an 
idea  unite  a^n  or  are  dissipated  the  next :  it  is 
by  nomeoelature,  and  by  nomenclature  f>nly.  that 
the  division  is  either  leixdered  permane-nt  for  the 
beor&t  of  the  C}>cfating  mind,  or  communicable 
to  any  other. 

In  natuinl  hUtory>  in  botany,  the  .objects 
themselves,  the  individual  objects,  are  distinct 
enough,  ami,  wiltiotit  iLf.  ;iid  uf  nameft,  difftiii- 
guiAoable,  while  pre^tnt  U'  (he  material  eye :  but 
it  is  by  Qomenclaturc,  and  nomenclature  only, 
that  the  attribute  of  distinctness  can  be  pre- 
ferred 10  ihem  any  lon^-er, — thai  any  one  apc- 
ciex(oue  might  almost  add  individual)  can  be  so 
mucb  aA  upoken  of.  Accordingly,  an  observa- 
tion that  has  cvcty  now  and  then  been  brought 
forward  by  those  who  have  felt  themselves  di»- 
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|in6Kd  to  depreciate  that  An)i]?4in[^  fdudy.  \ti,  that. 
It  coitaiAts  of  litUc  nioR.'  tliaii  a  system  of  nomeix- 
clature.  True:  but  yvhtxx  a  fund  of  iog^nutty, 
added  lo  what  a  fund  of  knowledge,  does  it  Dot 
requiro,  in  uny  bmnch  of  sckiice,  to  bentow 
it)>on  it  1^  gixid  sysXt*n\  of  nomt^ticlaturt;?  [t  is 
becaase  the  subject  of  legislation  is  as  yet  m  so 
borburous  a  .^tate,  that  ita  namcnclaturc:  15  eo  too. 

Among  the  logicians,  an  in&trimicnt  of  uni- 
versal empire  in  the  repious  of  intellij^eoce  was 
suppofied  to  have  bt'tn  discovered  by  Uic  in- 
vention of  tlie  syllogism.  Vet,  in  truth,  what  ifi 
the  exploit  achieved  by  it?  The  dividing  an 
ar^iment  into  three  part-^  or  mcmberfi,  dislin- 
^ifthed  from  each  other  by  so  many  names,— 
nanie»»  in  the  inveiilioit  of  which  (of  two  of  them 
at  h^st)  not.  quite  no  much  fe.litrily  ha^  lieen  diii- 
played,  as  in  tliose  for  which  we  are  indebted  to 
the  genius  of  Luvuisicr  and  Linnanis. 

Charactctii^tic  names  are  names  for  the  spe- 
cies, and  for  ever.  Numbers  are  namee,  ajid 
names  adequate  to  the  purpose,  for  tht-  indivj'- 
dual ;  which,  when  iht^y  have  performed  their 
transitory  office,  may  elide  into  oblivion  without 
damage  to  mankind  :  or  even  for  the  itidi\idiial^ 
however  permanent,  when,  for  the  purpose  of 
human  intercouriie,  no  species  requin^  to  be 
moijideil  *>ii  it-  IVuniPration  thptefore  is  the 
sotI  of  nnmeDclature  mo^t  advantageously  ap- 
pUcablc  to  the  different  parts  of  which  the 
ready-written  testimony  of  a  witness  is  com- 
posed: ineludtn^  the  questions,  if  it  is  by 
questiutis  th:tt  the  testimouy  is  called  furtb. 

When  thir  questions  aiv  thus  distmguished 
one  from  another,  so  may  the  answers  be ;  other- 


Cnv.  X  :t     SPISTOLABT  IXTRRJIOGATION-RULEJ). 


207 


wise  not.     Ru|tf>nAe  twenty  querttion.'*  duly  dis^ 
tinct  and  numbered:    so  many  questions,  »o 
many  statcment«>  or  groupa  of  atatetncnt^t,  in 
form  of  answers,    Kach  queHtion  having  a  name 
(viz,  a  numbt*r)  wliicti  H  may  bxa  cvlled  by,  t-ach 
answer  hax  u  nfimi*  which  it  may  1>u  lulled  l>y> 
The  examinee,  viewing eacb  qitcetion  y^cpunitely, 
sees  whcllHif  Jic  has  given  a  sutticient  anfiwcr  to 
it:    so  many  questions  to  whicb  hu  Iia»  thus 
gii'en  a  sufficient  fin&wor,  £^  nuiHi  of  liis  task  U 
gone  thruugli :  seeing  this,  as  far  uh  be  btu>  tbus 
]jroccedcd,  he  fears  not  in  ficc  his  answers  ex- 
cepted to  for  iniaitficieney.     The  examiner,  on 
hid  part,  xvhcn  the  examination  of  the  examinee 
oomee  to  be    traiu^mittc^d    to    him,    performe! 
the    same    review   witli  great   facility.    With 
eaelk  question  he  rotifn^ntTt  thp.  i^n^iwer  given  to 
thai  que^lion.     To  ji:dge  wbelher  question  1 
hai  received  an  answer,  and  thai  answer  suffi- 
cicot.  he  hos  no  more  of  the  cxomiDntion  to  look 
for  than  the  answer  lo  question  I ;  :md  so  in 
r^anl  tu  que^ition  2,  and  every  other  ^irliele  in 
the  listof  questions. 

Leave  the  questiims  unnumbered,  what  is  the 
consequence?  On  the  occasion  of  each  ques- 
tion, ths  examiner  has  the  whole  of  the  exami- 
nation to  hk>k  over  and  study,  for  ihe  purpose 
of  jtidgiiij{  whether,  u|«>n  ll>e  wh'>le,  an  answer 
ftiitKcient  with  reference  to  that  one  question  ht 
to  be  found  in  it.  The  labour  is  thus  twenty 
tiroes  ILS  ^at  as  on  the  plan  proposed ;  and  the 
inlet  to  incorrectaese,  mendacity,  tntroniplete- 
oeav,  delay,  vexation,  and  expense,  as  above, 
twenty  time**  as  wide. 

The  more  complex  ihe  interchange  of  com- 
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iwiication  is  hetwe-pii  examiner  aud  examinee 
(f&  above),  the  more  involved  will  the  mode 
di^Unction  by  numbers  be,  ixs  above.'     But 
rocKC  involved  it  i»,  the  more  neceftniiry :  for, 
witluHtt  it,   Uie  more  euni)ilex  the  above  inter-- 
change,  the  thicker  Llie  tronfnsion. 

A  numerical  nomcoclature  of  this  sort  is  the 
only  check  that  can  be  applied  to  the  studied 
ConfuFiioti  that  will  naturally  he  mauufuctitnrd 
hy  nutiti  Jiii€  suitors^  and,  oce3i>>ioiial!Y  ^t  leastp 
hy  ihc  law-agenls  of  iwrw  Jhlr  aj*  vreli  as  mafi 
Jidc  suitors.  When  the  -whole  examination  is 
one  unbrokcQ  chaos,  and  of  the  length  tliat  it  ia 
so  apt  to  be,  a  mala  Jidc  examinee  makca  on 
endeavours  to  make  his  escape,  under  favour  oV 
the  eonfusion,  and  leaves  questions  unanswered, 
or  iRMiflieiejklly  aa^wered  :  an  in;iu6iciently  at- 
tentive or  viaUjld<:  examiner,  or  his  insuffi- 
ciently attentive  or  fnalti  Jt<!<'  a^enl,  overlookivi 
or  pretends  to  overlook,  answers ;  iniputos  or^ 
pretends  to  impute  inKuffieiency  to  aafiv«i 
really  sulBcient;  and  (wkr-s  i-vception*  ucconl* 
ingfly.  But  as,  in  the  proposed  rule,  tlic  sub-, 
Ject  of  attention  is  in  each  case  drawn  to 
point,  censure  may  ilie  morv  readily  attach 
upon  insufficiency  on  the  one  hand,  and  ;jn>imd- 
less  exception  on  tlie  other;  and  so,  by  the  fear 
of  een.-<iii¥  and  of  f^hsune,  abuHe  mil  be  the 
more  frequently  prevented, 

In  c^AC  of  obscurity,  for  want  of  employ- 
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in^  the  prescribed  means  of  dislinctnesft,  Ifae 
culpable  party  t^ouM  he.  liable  to  the  burthen 
of  satisfaction.  Reasoo  J.  To  prevent  inisdc-' 
ciiion.  '2.  To  prevent  or  niak«  AatE^facuon  for 
expense,  rexation  ixnd  (U-loy- 

Were  it  not  for  a  provision  of  this  £ort,  tliQ 
conscqucticc  might  be,  that,  by  Confusion,  pro- 
duced throu;;h  curcIcssDCJ^s,  or  even  by  de^igin, 
coruiderable  inconveiiieaee  in  the  above  shapes 
might  frtxjueutiy  be  procinced,  A  mfl/rf  Jidc 
Miiitor,  or  an  e-xlraaeouj*  witness  under  the 
guidance  of  a  mat&Jidr  suitor,  niight,  by  studied 
and  persevering  confusion,  delay  justtcc,  and 
heap  upon  the  head  of  the  injured  party  ex- 
pense and  vexation  ijiithout  end. 

ITuder  ibe  eNisiiu^'  lt>(')]iiir,al  systejnR  of  prO' 
cedure,  lh<;  vosi^,  nuj^tly  r^ctilious,  are  !M>high, 
that,  when  properly  nppHed,  they  operate  in  this 
■way  with  still  j^rcaltr  force  thun  could  have 
been  wished,  liui,  if  the  factitious  part  were 
removed,  the  burtlien  of  bearing  the  remainder 
might  frequently  rot  be  ^utlicif^ut  to  re&train  a 
nud^Jidr.  suitor  from  purpoftcly  producing  those 
delays  and  vexationtt  that  mi^t  »o  easily  be 
produced  by  tJiose  means.  In  certain  ca^es, 
therefore,  a  SLilor  trani&gfeftsing  in  thiK  way 
ought  to  be  subjected  to  an  ulterior  burlhcn 
in  the*  f^hapc  of  punishment.  Otherv^ise  lie 
m^ht  be  without  a  motive  operating  so  as 
to  restrain  him  from  producm?,  to  the  injury 
irf  him^^tf  and  others,  the  delay  and  vexation 
pTDducible  from  this  source.  Wljere  there  is 
no  aiisif(Rable  individual  by  whom  aiiv  injury 
cati  be  said  to  have  been  sustained,  as  in 
the  case  of  a  prosecution  for  an  offeiK^e  purely 
public,  there  is  no  party  to  whom  satisfaction 
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can  be  rendered^  unleu  m  so  far  as  tbc  nature 
of  Uie  oScDcc  mav  be  to  subject  the  public  to  a 
pecuniary  lo^.  In  such  case  (the  case  not  ud-^ 
mitting  of  »iaU£&LCtioii)  if  no  burthen  could  l^ 
imposed  under  the  name  of  [junishmenl,  the 
party  under  temptation  might  he  frequently 
without  a  motive  tending  to  restrain  him  from 
the  ofi'ence. 

It  will  generally  be  proper  to  subject  a  man, 
in  such  a  case,  lo  vivd  tw<^  examination. 
Hriiwjn : — I)ecaii3>e,  as  already  uliKer^ed,  vhtt 
twee  examination  m  a  sovereign  remedy*  and  in 
Borac  cases  may  be  ibe  only  cfl'cclual  remedy, 
against  all  fiuch  confusion  ii«  (by  dtsijni,  of 
through  imbecilttjO  is  likely  to  take  place  in 
ready-written  statementii  framed  by  designing* 
or  ilEiteralc  perBons. 

Section  V. — Dw'tgur^skam  to  l/tv  jce^nd  rvtc 
in  EttglUh  law. 

Id  Enelish  law,  it  is  to  tlie  pnu:tiee  of  the 
courts  called  courts  of  equity  that  wc  muRt  look 
for  the  only  exemplification  of  the  scnptuial 
mode  of  intcrrog^ation,  as  above  de-'Krribed. 

In  those  courta,  the  buitincs^  of  interrogation 
is  condocled  upon  two  completely  diflereot 
plans* 

L  In  the  initial  rnstnimentcnlled  the  bill;  to 
a  string  of  alterations  nut  upon  oath,  nor  ex* 
pected  to  be  inic,  succeeds  a  string  of  ques- 
tions. Thcwhole  string  constitutes  one  unbroken 
undivkled  diso« :  not  being  broken  down  into 
paragraph*!,  ithajt,  like  a  mathematical  [loint,  or 
an  Englifih  statute,  no  parts:  it  haj%  nothing  to 
which  numbers  can  be  applied. 
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In  spite  of  the  cload-compcUinf:  power  of  the 
dmughif-mai],  a  sort  of  natural  pnnciplc  of  di\-i- 
sioQ  u-ill  show  itself.  The  force  of  the  common 
interrogative  prot^osition  "niy  will  is  that  you 
declare Aoand  so^ '  being ronihmed  withdlfferent 
particleit,  a»  what,  where,  icAo.  what,  hmv  lon^^ 
iLnd  »o  forth  ;  as  often  &a  one  of  the^  particles 
is  ohani^ed  for  aiiother,  a  fresh  and  distinpuiftli- 
ahle  qiK'siiun  U  broHj^lit  lovii'>v.  In  Hpjti'ofail 
the  {>nwers  of  darkness,  this  dromnstance  i« 
inflictent  to  difFnsi-  over  the  inlerrogativir  part 
l^immcring  of  lighl.  such  as  caimoL  ever  be 
lisceniible  in  the  ass^jrtJvc  part. 

In  reply  to  this  instrument  called  the  bill, 
comes  from  tlic  dL^fendaiU's  side  of  the  cause 
an  instrument  called  the  answer. 

The  qne^tiorw  being  squeezed  together  in  one 
undivided  masf*,  so  of  course  are  the  response* 
of  which  the  answer  is  composed. 

Tlie  sort  of  per«cu  to  whom,  in  the  chamcter 
of  respondent,  this  mode  of  interrogation  \s  ap- 
plied, is  the  df^citdant,  ami  the  defendant  only: 
nut  the  plamtilf.  he  not  being  subject  to  inter- 
rogation in  any  mode  :  not  any  extraneous  uit- 
■iie«se6,  they  not  being  interrogated  but  in  a 
diflfcrent  mode,  «thich  will  come  next  to  be 
ile»crilied.    The  interroifstor  i*  the  plaintiff^  or 
rathor   ihi-  nlaiTaifrj*  ailvocatu.     For,  lest  the 
utterance  of  the  falsehoods  withcut  which  the 
3ud^  would  not  give  any  effect  to  the  bill,  should 
experience  any  impediment  from  the  probity  of 
the  unlearned  client,  he  is  neither  called  upon, 
nor  |>ermilted,  to  authenticate  it  by  his  signature. 
2.  Wlu-n  an  f  xln^iieons  wiltiess  '\^  the  sort  of 
person  whose  testimony  is  to  be  collected,  be  is 
tnierrogated  indeed,  but  upon  a  plan  altogetlier 
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diSeieut.     ft  is  in  the  Roman  mode  that  the 
reEpondcnt  is  now  interra^ted. 

This  mode  is  :i  sort  uf  mixed  mode?,  parlukinff 
in  MJmc  resutcis  of  the  nature  of  the  ^riplural. 
Id  others  of  that  of  the  viva  voce,  mode.  U  hiu 
(as  will  be  seen}  the  dusadvantagcs  of  both^ 
without  the  advantages  cf  either. 

,A  string  of  interrogatories  ts  drami  by  the 

party  at  \sbo«ie  iniitanee  the  tej^tuiiony  of  the 

reapomlent  i.scalle<l  for:  by  the  jwriy  — that  is, 

pot  by  the  party,  (for  by  tlic  party  they  are  not 

signed},  but  by  the  parly^s  advocate,  by  whom* 

if  made  nsc  of,  they  mur^t  be  tinned :  for  it  19 

i^onlv  on  oondiiion  of  itceiiii;  a  learned  brother 

Teeu,    tlmt  this  indispensable  ]Kirt  of  a  jndgv's 

jduty  will  be  executed  by  the  judge;    by  the 

[udgc,  that  is,  not  by  the  judge  by  whom  the 

lecision  grounded  on  thi.s  evidence  is  to  be  pro- 

[ikounced,  but  by  another  judge  ad  hoc,  who  bat  J 

nothing  to  do  with  it. 

Tlte  siring  of  interrugHluries  thiift  ttrawn  by  nn^ 
advocate,  and  an  advocate  \irho  would  lake  it  aS 
an  affront  if  it  was  pro]>oscd  to  him  to  have 
any  pcT&onal  communication  with  his  ultimate 
client,  with  the  Riiitor,  the  only  person  who, 
hfs  own  knowledp;e.  is  capable  of  afibniing  him 
any  infurmalioii ;  the  siting  of  interrogatiirt<*<s 
thus  framed,  is  put  iutn  the  hand.*  i^f  the  judge: 
understand  the  judge  ad /toc^  a  sort  of  |)Crson 
iwo  ditfercot  aixi  almost  opposite  do-^eriptions.* 
but  which  a9;ree  in  this,  that  in  neither  case  ia 

■  In  LoDdoa.  uid  vithia  twcnlT  milc».  ih*  i«MiK«  otf  ^ 
t  ritrk  in  an  <TfTiri>  ralWl  l)ic    Eikialaer'*  Otiincv:  bf^ood^j 
tlistdttiMce,  tvo  ^ncjn J,  called  Cc>mn»ision«n«  iKinunatvd 
wmhymeh  parly:  or,  ioaome  iii>ift»c4»,  two  oa  »<eh  wfo. 
5«rsboT«,<Jiip.  viL 


Oit>%  X.]      Ill 


^la 


lie  lo  bear  any  part  in  the  decision  of  the  cause, 
that  in,  in  »|iplytiig  h>  its  only  ime  the  tcsti- 
mouy  he  has  collected. 

Thufi  far  the  interrogation  U  performed  cr 
jfvripto:  interrogatories  ar«  commuted  to  n-riting. 
Bill,  lliuuf^i  the  interrogatories  are  committed  to 
writing,  it  In  in  the  i-ivri  tticc  form  lliat  the  rcaiMin- 
sea  arc  delivered  ;  delivered  in  the  I'ivd  wcc  form, 
though  thereupon  the  purport  of  them,  or  some- 
thing which  is  to  pass  for  the  purport  of  them* 
is  noted  do\Mi,  %nd  dran^n  up  in  the  u-sual  offi- 
cial stile.  InterrogAtorie.'i  have  been  committed 
to  writing :  hut  it  is  nut  in  writing  ihal  tlirv-  or 
auy  other  (|ueatrons  arc  commumcfited  lo  the 
respondent.  The  only  person  to  whom  thcac 
written  intenoc^toriefi  aro  coniniunicatt^d,  15  the 
judjfe:  to  him  ihcy  serve  for  ifistnuiiofu:  and 
on  nim,  besides  serving  simply  in  the  way  of 
raformatiotu  they  exercise  i\\\\%  far  a  .sort  of 
binding  force,  that,  in  so  far  a;^  any  of  the  ques- 
tions contained  in  tlie  instrument  remains  with- 
out an  answer,  the  task  f^ven  to  him  is  not  done. 

Though  to  him  tomniunicatud  all  together, 
by  him  to  the  respondent  they  will  of  course  be 
communicated  separately :  so  that  the  menda- 
city-seriinp  instniction,  which  in  some  caacs 
might  be  deduced  from  a  simultaneoufl  view  of 
the  whole  assemblage  by  a  mendacious  respon- 
dent, will  not  in  this  place  be  lu  he  h»d, 

Nor»  by  the  tenor  of  the  interrogatories  thus 
put  into  his  hands  for  his  instruction^  is  the 
judge  ever  understood  to  be  so  strictly  hound, 
but  that  ho  is  at  liberty  lo  propound  to  the  res- 
pondent any  such  other  quewiionx  as  may  have 
been  suggested  by  the  rtrsiKindent'*  answers : 
livhich  powier  the  judge  will  of  euurse  employ. 
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ill  ft  maxmcr  depemlin^  partly  on  his  own  incb- 
Tidual  Cum  of  mind,  partly  on  th«rchUo»  wbicli 
the  interest  amin^  out  of  his  poMtiOD  bears  to 
the  LtiterciftU  of  Iruth  tuid  juvttcc :  if  nommatcd 
by  the  particit,  each  curanii^MoiiLT  iimii^  his  in-' 
duAtfv  Willi  more  or  lead  zcaj  lor  the  benefit  of 
that  one  of  the  partica  by  whom  be  ha^i  been 
employed;  if  ctherwise selected, getting throi 
Ihe  bqsiness  as  soon  as  it  is  in  bis  power  to  get 
through  it,  otiKerving  that  to  each  quentiou  there 
be  some  sorl  tif  aik?tw(*r,  whetlier  trtie  or  ntjt 
beiog  no  concern  of  hii*.  Be  Lhifl  as  it  may,  the 
nutfls  of  interrogatories  is  constantly  broketi 
down  into  articles,  and  ihoj^c  nrticle^  ik  uinbered ; 
and  it  IS  to  an  article  thus  distiuf^i^hcd  and 
denominated,  that  the  answer  enteaxl  upon  the 
niiunteH  hears  irfcrcnrc  by  name:  and  it  ia 
aiwa\'s  under  the  head  of  ibc^  interrogatory  by 
whicii  it  bas  been  extracted,  that  the  reoponec  is 
entered  ;  "  to  the  fir^t  inteiru^iory  thie  de* 
ponent  saitb/'  atid  m  forth. 

The  defendant  comes  sometimes  to  be  inter- 
ted  i}[>on  the  plftn  above  described  as  cal« 
for  the  station  of  the  cAtrancoiuH  wit*, 

IS.     For  intcnogated,   say  re^interrogated 
for,  in  his  own  fetation,  and  in  the  mode  calcu- 
lated for  that  j^tatioti.  he  miis;  alway:^  have  been 
interrogated,  in  the  ftiNt  instance. 

In  ibc  case  of  the  defendant  inEcrrogatea' 
in  that  character,  intcrro^tcd  in  and  by  tJie 
plaintiffs  bill;  if  the  ans^vcr  fail  of  bcmg  ^- 
tisfactory,  if  in  any  part  it  be  deemed  incom- 
plete or  indistinct,  an  instrument  h  grounded 
on  it  on  the  p^rt  of  ihe  plaintitV.  onder  the 
name  of  rscrptittnt.  In  i\u\  paper,  (hs  iii  the 
paper  of  interrogatoncB  framed,  as  above,  fortJie 
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intern^n^or  of  the  extraneous  witness,  by  the 
ju(t^%  the  mass  is  broken  down  into  ftrticle^, 
ami  ihusv  urticle^  arc  numbered. 

For  tlic  jHirpos^  of  groiin()iiig  ulterior  interro- 
gatiaciHon  the  rc^potisps  of  which  the  defend  ant 'a 
oiuv.'rr  U  composed ;  or  when  the  ani*wer.  though 
complete  and  clktmci.  prefientf^  itRelT  as  being  iti 
any  retipcct  incorrect;  in  the  hope  of  exposing 
Kucli  its  ]ncorrp<!tnei»,  the  nlajriiitt' frequently,  tn- 
det^l  mititt (iiTiimMuly,  isadvlH^fl  tiMiiakeanK^nd- 
mcntsin  hisbilU  These  amendments,  according 
tothcnumberof  the  words  respeetively  contained 
in  them,  are  eiiluT  inverted  in  the  way  of  inter- 
lineaiioii  in  ilic  authentic  <?xcniplwr  of  the  bill, 
or  iubjoincd  in  a  separate  mass.  But,  though 
jnjbjoined  in  a  sepaiBte  masfl,  thU  snpjilcmpntal 
mass^  bkc  the  original  maaa,  isi  one  maajt;  the 
unity  of  the  second  not  being,  any  more  Ihaui 
that  of  the  fir*t,  viola!o<i  by  nny  such  operation 
lu  Uwt  of  breaking  it  down  into  ariicle^. 

In  ihe  choice  thus  mwie  of  the  two  mode^  of 
interroflf7»tion ;  in  the  application  mrtdr  of  them 
respectively  to  ihc  respective  stations;  in  the 
refuftftl  of  the  nnneipio  of  distbctness  to  the 
one  caae^  in  the  allowance  of  it  to  the  other ; 
there  \%  nothing;  more  than  natural. 

The  inure  iiKltHtinol,  as  well  att  voJtmiinonit, 
the  bill  with  its  interrogatories,  the  more  diffi- 
cult  will  it  be  for  the  learned  gentleman  by 
whom  tlic  answer  with  its  responses  must  be 
drawn»  to  muke  sure  of  having;  piveo  to  each 
bterrc^tory  its  complete  and  distinct  response; 
and  llier^-by  to  lake  nway,  if  by  miracle  he  were 
no  ijicliiH.d,  all  iKcasion  for  exeqitions.  Thus 
it  is  thai  (here  ^s  elsewhere,  under  this  as  well 
as  every  other  part  of  the  system)  by  and  out  of 
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i>uiitiieH94  raote.  bu^iikeitt  is  made,  l^he  more 
unintelligible  Uie  bill  ia»,  tlie  more  certain  is  tbe 
demand  for  vrork  for  the  some  learned  htnd,  in 
the  filiapc  of  e-n'ijrfwjw. 

The  sliueimtker  when  lie  make»  a  dioe,  ihe 
.tailor  Nvhcu  lit-  ntakrs  a  co«l,  cIix^h  notmake  a 
hole  in  his  worlc  for  the  luike  of  huviDg  it  to 
mcDd.  But^  besides  that  daw»  arc  iKit  always 
BO  eonspieuous  to  ideal  as  m  physicni  work,  no 
shoemaker  finds  a  judge  disposed  to  support 
bim  in  the  making  of  bad  shots ;  every  advocate 
RmLs  a  Jiidj^e  determined  to  support  hint  in 
making,  in  the  way  here  described  (not  ti> 
mention  so  many  other  ways),  bad  bills,  and 
conseQiiently  bod  answers. 

TotfaemstrumeDt  composed  of  interrogatories, 
thi-4  pifJicipleordiHiiiiclittrNs  is  nitt  Tt-fii!*rcl,  The 
reason  (1  9ptr<Lk  hrrt^  of  the  historical  and  phy- 
sical cause,  not  ccrt^uly  of  the  juatiticatiob) 
the  rea^^on  is  no  less  simple  in  this  ease  tijan  in 
the  opposite  one.  By  putting  or  leaving  in  a 
state  of  confusion  a  mass  of  inteiroffatorie^ 
technically  so  calletl,  uf  intetrogalorie?*  thai  are 
losen'e  for  instruclion  In  the  fxaniining  j*idge, 
nothing  is  to  be  got.  By  tbe  learned  drawer  of 
the  interrogatories,  notlimg:  by  the  examining 
judee,  by  whom  tliotc  iiutructions  are  to  he 
made  us<?  of,  perhaps  as  little  ;  but,  Iw  that  as 
it  may,  it  is  nnconcern  of  tlie  drauf^htr^man  ;  no 
sort  of  relation  Rub^isting  between  him  and  the 
objure  clerk,  or  the  unknown  country  attomies, 
to  whom  this  indispen^ble  part  of  the  business 
of  a  judge  (of  even,"  Judge  in  whose  eyes  justice 
appears  preferable  to  tnjiistice^  is  tnnied  over, 
as  a  matter  of  no  Jn]|>ortanrc  to  the  Judge  bj 
whom  the  decision  is  to  he  pronounced. 
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On  this  bead,  ait  oix  others,  the  Atate  of  t)>e 
prttclicc,  (howcvi^r  in  the  first  instance  it  m»y 
depend  ujwu  the  snbordmale  lawyer,  upon  the 
officen^lerlc,  the  advocate,  or  the  attornoy),  dc- 
|iends  tiltimuiely  upon  the  superinteiidia^  and 
ruling  lawyer^  iht-  luwyer  wtwj,  un  pretL-iice  of 
expounding,  legisldU-.-^ ,— the  jud^. 

OriginulTy,  tc  all  oppcamncc,  the  judge  to 
whom  It  bdongcd  to  decide  upon  the  tcfllicnony, 
WW  the  person,  the  same  person,  by  M'hora  the 
uitesttona  (if  any)  that  were  propouiided  to  the 
aeponeutwcffc  lormed,  and  the  answem  to  ttieru 
received.  But,  in  causes  between  party  aikI 
part)',  such  as  tho^c  here  in  queation^^thc 
judge  of  himself  knowing  nothing,  and  caring  not 
much  moixj, — an  arrangement  always  useful, 
«om<-tinie:«  iK'cv?4s;Lry,  \mla,  thai,  in  respect  of 
the  points  to  which  the  testimony  of  the  depo- 
nent was  to  be  obtained,  information  should  lie 
furnisdied  by  him  whose  purposes  were  to  be 
served  by  it. 

No  man  who  is  not  paid  for  beinj;;  perplexed, 
and  in  pn)porli4)n  as  he  is  perplt^xed,  likes  per- 
plexity- Ever)'  judze  who  does  not  make  a 
ind^rant  pnrfil  by  judi^ing  ill,  dcrivrs  a 
it  frcm  judi^ng  well;  tJiat  is.  from  being 
ihought  to  jiKlge  well;  for  which  the  really 
'  idgtDg  well  is  the  simplest  and  fiurest  recipe, 
[ten  under  tlje  tei.hni^al  system,  every  judge, 
when  h«  han  no  particular  interest  to  the  coo- 
'"  y»  finds  it  his  interest  to  judge  well :  for  it  is 
iDi^hatevcr  rcp^itntion  may  be  to  be  got  by 
fodginfT  well,  that  he  depends  more  or  less  foe 
le  patience  Mnth  which  the  deluded  public 
ibmitf  to  the  load  of  factitious  delay,  vexation, 
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tod  expense,  oat  of  which,  uoder  that  systcin, 
Ui.pnint  and  even  honour  is  extracted. 

Hminj;,  ill  c;im-  i^ToHifiiKiuji,  ct^rluin  perplex- 
ity lo  suHtT  iViftii  it  iti  Uiu  finit  iiifttuncc,  together 
with  a  chance  of  disrepute  in  cobc  of  misdeci- 
sion ;  ntithbi^  couH  in  this  atntc  of  thingfl  be 
more  natuml ,  than  that  so  ohvious  a  priudple  of 
distinctness  should  be  laid  hold  of  by  the  jud^e. 
When  vmi  lav  before  nie  a  statement  (if  ttie 
f>i)int.%  to  >^htch  1  am  to  cxanuue,  do  not  ihmw 
them  altogether  into  a  confused  mass,  but  break 
them  down  into  articles,  dUtinguidiLii^  the  arti- 
cles by  nuiaberit.  By  tbisnieuns,  1  thdl  see  my 
way  all  alcng  as  I  go ;  I  ^hull  sec  the  pro$re«s 
I  have  made,  and,  as  fust  ha  an  article  is  an* 
swered  to,  1  shall  mark  it  off  as  anawcred,  and 
go  on  to  ttic  next. 

But,  in  the  world  of  law,  as  in  other  worlds; 
when  motion  has  once  got  into  any  track,  m 
inertia'  keeps  it  in  ihe  same  track  :  and  thus, — 
when,  for  tlkc  actum rnudut ion  u( ihe niling judg^, 
this  principle  of  fecititj'  had  taken  root, — nfier- 
wards,  when  this  pnncipal  pait  of  a  jud^'x 
duty  came  to  be  turned  over  to  an  unierling^, 
tJte  benefit  of  the  accommodation  fell,  along 
with  the  duty,  to  the  underline's  share. 

The  principle  of  dUtinclne^s,  the  iliviMonl 
thus  noised  to  Ihe  partx  of  a' defendant's  an- 
swer, but  applied  to  intcrropatorics.  is  abn 
applied  to  exceptions:  to  the  utatrumcnt  com- 
posed of  a  list  of  the  points  in  ref<pect  of  which 
the  defendant**  answer  i«  charf^d  on  the  pari  of 
tlw  platnlHf  with  beini;  defective.  Why  to 
theiic  exceptions,  as  well  as  to  these  interroga- 
torien?    For  a  hkc  reason.    The  paper  of  ex- 
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ceplioD^i  Iwing  ffiveii  in;    if,   by  advice  of  hU 

proffSAional  aiUi^ers,  Uie  defeiiilaiiL   preferred 

the  out  ginng  in  a  further  an.swer,  tiie  propriety 

of  xho^  exceptions  was  matter  of  argfunicot 

'before  the  judge.     In  liiis  case,  therefore,  as  in 

the  other,  some  sort  aiul  dei^reo  of  distinct  noes, 

i«ann*llitri^  lx*tlcr  ihjin  uUer  cUhos,  was  atatter 

uf  personal  iiixx>mTiiLKlatiun  to  thu  judge.     The 

lezceptioni;,  therefore,  (an  in  the  former  case  the 

interrogatories),  were  to  be,  and  were,  numbered. 

In  the  finit  exeeptiou,   my  lord,   it   is  stated 

that,  to  the  questicn  to  this  e6eet»  no  Sufticient 

jtjuwer  has  l«?<?u  given  :   if  any  Jiiich  aiiN^%er  be 

be  found,  tht^  Itanied  geatleiDrn  o\i  tlie  fUimr 

side  will  produce  it. 

The  demand  on  the  part  of  the  judge  for  Uic 
principle  of  distiiieiiic^<  ceasing,  the  aeeommo- 
datiuD  ceased  along  with  it.     If,  instead  of  ar- 
guing the  exceptions,    the   defendant,   always 
under  the  orders  of  his  profenjiional  advisers, 
submitted  to  make  further  answer;  in  such  fur- 
tlkor  answer  no  mention  wan  made  of  any  ]>ar- 
titular  exceptions.     It  was  for  the  »ake  of  thc- 
judge,   th»t   the  principle  of  diutinctn^s  was 
employed:  his  prufit  was  not  dlminisht^d,  his 
ease  was  nenea  by  it.    The  judge  being  bt^re 
out  of  the  question,  the  use  of  the  principle 
ceased.      With    relerence  to  the    profe^^ionaJ 
lawyer,  the  defendant's  advocate,  it  was  use-' 
less ;  what  was  there  for  him  to  gain  by  break- 
ing  this  second   answ<;r  into  numbered   parts 
coiTe«p<H>dbg  to  the  cvccptions  which  gave 
birth  1o  it  ?   Thn  first  was  not  thus  classified  ;  to 
what  ufic  should  the  H^cond  be  f      In  this  caac. 
us  in  the  former,  distinctness  wonid,  with  refe- 
rence to  the  only  interests  which  Jiad  any  claim 
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to  be  coDBidered,  be  worse  than  useless.  From 
the  second  answer,  tf  kept  in  a  state  of  as  con- 
venient confusion  as  the  iirst,  may  come  a  de- 
mand for  a  second  set  of  exceptions :  to  which 
second  set  of  exceptiooB  a  third  answer  would 
come  to  be  made. 
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BELPa     TO    RFXOLLFCTIO^C^     HOW    FA  A    COU^A- 
TIBLE    WJTU    OlLSTIlVCTlOffS   TO   IKVEN'TION  ? 

CosRKCTN'CJts  and  completeness  ur«,  both  of 
ibeni,  qiialiCLOS,  the  uiiiim  ofxvbicli  i»  nece««ary 
in  cvi^ry  ^ggrcgiiti-  riass  t>reviileuc<'.  Of  a  de- 
iiciency  in  respect  of  eUhcr,  deception  and  cott- 
Mrouent  misdccision  may  be  the  result 

If,  UD  tbc  part  of  the  witnesii,  tbc  testimony 
be  ibe  product  of  the  Unagin&tioD,  in&tead  of  ibe 
m^Euory ;  iocorrectness  is,  id  3k>  far,  the  qua> 
lity  ^iveii  to  it. 

If,  for  want  of  such  helps  to  which  oil  the 
l^micular  oocasi<»ii  it  may  happen  to  be  ncccs- 
sary>  recollection  foil  to  bring  tu  view  any  such 
feti  focts  8£  with  these  helps  might  and  would 
bare  been  brouj^ht  to  view  ;  iocoiuuleteness  in 
the  mass  of  the  <?\ic!cnce  is  the  rcsnlt. 

But,  by  tbe  »ame  su^:e>itions  by  which,  in 
caie  of  veracity,  memory  alone  would  be  assUted 
fertilized,  a  may  also  happen,  and  is  but 
too  apt  to  happeu,  that  invoHion  (which,  wlicre 
iMtimony  is  m  que»itioii,  is  HyrioDymi>uK  with 
inrodacity),  shall  also  be  set  to  woik  and  ren* 
dered  productive.  To  administer  assistance  to 
rccollfction»   to  veracity;    to  administer,    not 
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osHiRtance,  but  obstruction,  to  invention^  to 
nienda<nty;  in  these  we  see  two  oppo«i[e,  aitd» 
to  >  firstl  view,  inr^oiKil  fill  lie,  purMuitx.  How 
Uiea  to  rec<]ucile  tlit-m  ?  or«  at  arty  rate,  to 
do  what  i»  possible  to  be  done  towards  it?  Id 
this  qucfilio^i  mny  be  hccu  u  problem,  the  solu- 
lioii  ofwliioh  i»i;  no  loss  conspicuous  for  it$  ditfi- 
culty  than  fur  its  imjH»rlatice. 

The  first  noint  to  be  considers!  is  tbe  na* 
tural  opposition  between  the  two  ends.  In  tljc 
inittancc  of  any  arrangement  by  which  recollec- 
tion is  assisted,  how  naturil,  if  not  necosmry 
and  imnvoidiiblCr  it  itft  thatnicndacioiut  invention 
should  receive  a»ftii(tanee  likewi^?  [n  ilie  iii- 
*tanceof  any  amtngetnentby  which  ni^ndHcioti«( 
invention  is  obstructed,  bow  natural,  if  nut  ne- 
cessary, it  is*,  that  recoUcelmn  should  be  sub- 
jected to  interruption  likewise? 

From  the  observation  of  these  several  rela- 
tions results  the  following  |>raoiical  iiiferenee: 

To  put  H  negative  lipon  Tne  use  nf  an  arrange- 
ment Gcsigntd  for  the  assistance  of  honest  recol* 
lection,  it  is  not  sufficient  to  ?*ay.  "  Nay— for  so 
h  may  happen,  that  mendacious  im-cntion  shall 
moreover  oe  sensed  by  it."     So  a^n  ; 

To  put  a  nejcative  upon  the  um.'  of  an  arrange* 
mi^nt  de^iigned  for  t!ie  oKstniction  of  mrndaeimw 
invention,  it  is  not  sufficient  to  say,  "  Nay — for 
90  it  may  hapjK'n.  that  honest  recollection  shall 
moreover  bo  obstructed  by  it.*" 
'  Id  e«ch  ease,  the  question  will  be,  on  what 
fiide  t^  the  preponderant  probmbilily  in  rwani  to 
deception  :  bp  tli*?  measuie  a  measure  rf assist- 
ance or  a  measure  of  obstruction,  is  it  bjr  the 
adoption  or  the  rrjeetion  of  it  that  deception  is 
mo^t  in  danger  of  being  produced  T     For.  (ev* 
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cept  wilh  relation  to  iliat  €ft'ecl)»  whether  recol* 
teciioii  b«  or  L>e  not  olwtruote^l,  wlietlier  iii- 
Tcntiou  be  or  be  not  employed,  \%,  with  relation 
to  the  iiKiiriclual  cause  iti  hand,  a  mfittcr  of  io- 
diflcrcocc,  1  say,  withrclation  to  ilic  individual 
cause  in  hand :  Vor»  to  the  (renvnLl  interests  of 
morality,  whether  mcnducious  invention  be  or 
be  not  practiced,  caii  Devor  be  a  matter  of 
indifference. 

The  next  point  to  be  considered.  '\^.  how  far 
the  nature  oi  things  admits  of  the  throwing  ob-* 
£tacleft  in  the  way  of  mendacious  invention* 
For,  whererer  thin^  are  *u>  circumsianceil  that 
the  f^lfcring  of  any  eRectual  obstriiLtion  to  nien- 
daciotiA  inrcntiun  is  either  of  itself  impossible, 
or  not  posjtiblc  by  any  means  that  will  not*  in 
an  equal  or  eupcrior  dc^TfM),  have  the  effect  of 
depriving  reeollectiOQ  of  the  helps  nect^*sary  to 
the  njm|>letene«?«  and  correctne^^  of  the  teftti- 
nmny ;  then  one  of  liie  two  pursuits,  viz. 
ubslrtietion  of  invention,  ought  clearly  to  be 
abandoned. 

Antecedently  to  the  deli^-ery  of  zhe  inlerro^- 
toriestolheproposed  deponent;  or  at  leavi  (when 
the  proposed  deponent  is  made  a  ili-fVndaiil  in 
the  cause,  and  tlie  cause  is  such  as  to  warrant 
his  commitment  to  provisional  safe  cuatody)  an- 
tecedently to  the  moment  *rfhiflaTTOslation;— all 
the  powers  of  government  are  imintficient  to 
keep  from  \\un  whatsoever  time  for  mendacious 
invention  he  may  have  Ibouglit  imiper  to  em< 
ploy,  tn  the  case  of  the  moM  ^c  suitor, 
whether  plaintiff  or  defendant,  from  the  monR-nt 
of  his  delinquency,  or  rather  from  the  moment 
of  his  beginning  to  form  the  plan  of  delinquency ; 
in  the  c^tse  of  the  maid  JiHe  and  metKlariout 
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witiiei»»,  from  tltenionbent  in  Which  he  ha*ire»w>n 
to  expect  that  his  testimony  vriil  be  called  for; 
his  thoughts  nill  with  more  or  leas  assiduity  be 
employed  in  itic  taa^k  of  inendaciouK  invention. 

On  this  occa«ioii,  amonj^  the  t»*iks  given  to  his 
imiiL^niitiun  will  be  the  r<-i>resfrttiLi^  tu  hini 
snch&drerse  questions,  us,  ^rliea  the  time  comes 
for  the  dcli\ct7  of  his  testimony  (willing  or  un- 
willing) may  be  expected  to  he  propounded  to 
him  on  the  part  of  his  advcTsary  or  adversaries  ; 
and  it  U  only  in  so  far  as  his  imagination  hat 
failefl  of  f  xecitting  the  ta&k  to  peTlectiou,  thnt 
it  vriJi  be  po-n^iblcfor  him  to  be  taken  unpre* 
pared  ;  that  it  will  be  possible  for  his  answer  to 
nave  been  vinpren^editated. 

The  only  intern!,  therefore,  in  which  obstruc- 
linn  to  in<'nr];4(-ii»LiK  iiivi-iiitnn  ttvhn^  inde|i<^n<f- 
antly  of  all  ns^istance  by  pniggi-Tition  from  with- 
out, COD  find  room  to  phice  itself,  is  (on  tbs 
occasirn  of  the  examination  of  the  supposed  de- 
linquent) th€  intenal  between  each  interroga- 
tory and  the  response  returned  to  il.  Of  the 
olMliiiction  capable  of  being  thus  applied,  the  in- 
fluence ^vitl  however  be  s^ew  to  be  far  from  in* 
considerable. 

Howsoc%^r  the  general  tendency  and  scope  oC 
the  system  of  interrc^tion  may  beanticipated,-^^ 
it  will  urldoin  happen^  es|>ecially  if  the  funciioa 
of  intcTTO^atJon  he  lodged  in  nblc  hands^  that 
the  separate  particulariraport  of  each  interroga- 
tory taken  separately  can  be  exactly  dinned. 
So  far  then  as  in  any  instance  the  purport  of  tins 
or  that  interrogatory  foils  of  havint^  been  fore- 
seen, and  a  re^[H>n!M*  provided  fi>r  it,— *a response 
which  tliough  mendacious  shall  not  be  discoverer! 
to  be  so;  the  length  of  time  which  invention  haa 
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for  Ibc  peribrmaifce  of  iis  task,  has  for  its  limit 
tjie  length  of  the  mtcnal  above  described, 
^  In  the  c<i«c  where  the  process  of  iotorrogation 
tt  performed  iii  the  t^ pistol ary  mode>  the  lenfflb  of 
Uiift  interval  m;iy,  to  the  piirjiose  m  question,  be 
considered  us  bcio^  without  limit.  Under  the 
4>rai  (or  »fty  colioqmat)  mode,  its  limits  are  ex- 
tremely narrow ;  and  hence,  to  any  such  pur- 
poses as  thftt  in  question,  the  prodigious  advan- 
ta^  of  the  colloquial  over  the  opistakry  mode.^ 


r«lt>f  liin^  JilJplt^^Mi?  alikv  10  the  nurpoteof  v«rarir>u«rKf>L- 
IrrtiAn  nr^  in«n<l;icbiiimicnlio»,thtconni>GtionU  cuklomary, 
4ftd  4]U>if€llicr  Tiitural,  bat  not  flinctlj  it(««8Mry, 

WltAt  is  alccgctbcr   iiAluml,  ciclufiivdy   iifeutfl*    aud   Id 

in  vkicluootfT  of  the  fvo  forms  lh«  rnlt*rro^tionc  ore  pre* 
ftMtdt  ia  ihv  umo  »huiiLil  tiic  dcf-otiticuiB  in  uriftwcr  be 
pmcftied^     Bui  in  il^e  namit  t>r  ll^iujf»  Lherc  i^  nalhiiig  Lg 

frotn  in  «ilK«r  of  two  H^p. 

1-  He  inicrroiriillons  trtay  hart  b«tri  pri»cnt^  to  th«  e!<- 
poneot  in  dt«  rviid^-ttMLlvii  Tiieui  ;  aijJ,  imiijvJinleW  u)K>a  lU 
rtci^jviu^  ttu-Ri,  ftntwen  from  him^  10  hr  ■jj!tiv<>ri'deii^  coor, 
tOQT  be  itifittcd  upon,  jiut  Ek>  if  the  uttcrrog^uoci  l»ad  aUo 

W^  d«IiTr-fcd  r|t>a  ro», 

2-  The  iiiirrro^tirinv  iHnmftfKra  mny  h«tc  been  dtlivpr^d 
to  ibfl  ckponcui  in  Ihe  ric^f  i^dm  form :  and  nAiwitlna^rtdlng 
Ifceir  hftTi&gbeCQ  vo  deUvi;^rcd,  aiuwtn  fiom  him  to  t«  U4- 
Snttt^  m  iLc  nrodj-viilicn  htm  lOAf  be  inij^tcd  upca ;  to 
h0  iMTvaml  iipoii  the  tiiot,  Jim  ns.  In  nrLuin  lo  qiieiUoot 
M  Pipd  Mtftf,  «B»w«rf,  1/  dtiliver«d  vW  frorf,  would  aftivrdl^ 
Bt  delivered  00  th««|xti. 

As  «Kftmpl«  trxvy  \'t  Toutid  in  tlic  rollowlQj;  cxtrwt  ricia 
tir  VrnaJrA  dr  Jtnmra/,  Inm,  i'^.  p.  I2.V  fifo.  Paiii,  \%t5* 

"  U jour  d4rAMir«fiond<*Vanii«e  1735, Cout« In oourrem- 
pJiMBftt  Jc  cibjnct  du  roi,  b  cbrdian]  de  Rohan,  «o  rochel, 
al  en  cimuiJ,  sltrndnii  u.  niakii^  qui  tUolt  paaver  poiiT  la 
atv«-\  o<k  ca  chiir^d«  |{Taii4l  Bumjiiicr  VappfWir-  Lc  rol 
-    VOL.   ti.  <t 
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WhcD  llie  form  h  that  of  ciral  tonTcrf^atioii» 
tlio  time  allowed  for  ncolU-ction  is  naturally  and 
Qstmlly  «;xtn:iiicly  «hurt :  to  speak  at  hazanl, 
seldom  so  long  ajt  it  minute. 

Nor  ycl  is  it  ncccssarj'  that  ilic  fiwuhy  of  vc- 
rftciotjs  &nd  bonest  recollection  should  in  any 
decree  receive  obBtruction  from  the  prompti- 
tude thu«i  exacted  in  the  first  inslancc.  A  veni- 
cioLis  deponent,  on  those*  occasiuns,  has  nothing 
to  fear,  sees  no  cause  for  fear :  whatever  fsicts 
hU  recollection  presents  lo  him,  he  utters  with- 

U  fit  d«iiiac(l(t  daiifi  too  «abi»ict  tnteneur,  o^  it  fut  ud  pnii 
^toiiD«  dc  irouvrr  U  icjog  rn  X\ctt.  he  n>i  ha  dcmiinda  ca 
quccVloit  i^ti'unf'jIIJrr  aii'il  diivttii  Avoir  [^iiXMiru  4lnmnir? 
'  Ah,  ■trt/  »"<'rtii  Ir  i^irdinftl,  'J*  mis  trap  lard  yii*  ^  ai  rfrf 
Imn^f — '  iMatf,  lui  dil  la  roinc,' '«  vovs  or**  en*  n  Ugtrt- 
ment,  vota  nattrUzpoM  d^  tx-HJ  mrprmdrt  dmcn  ccHrurCt^iis 
idrrraeni  vous  connoiae;/  Sana  lui  tVjKiudre,  Ic  ciutliii»l« 
s'ftdrMtuil  au  roi^  pfOte«tA  tie  ion  ihnoc«aco.  '  M.  U 
C&rdinaJ/  r^il  lo  roi,  'il  cat  tr^B'«iiapl«  quo  voui  BoycK  im 
ftvuUciiiiilioccctkcxpUcatioii:  rcmelkJt-TOUB;  etpoui  votn 
e&  dofin«r  le  inoj«n,  et  riEi«  la  prv*«uov  ili^  U  r^iiw  m  U 
BiOQUe  n«  ntiii«n1  p«  au  c^me  <]ui  «ous  tit  n^coisair^, 
pUMj  duit  la  pi^cc  4  c^t^  ;  voua  y  «cn:£  mvI.  tocii  7  tn»i- 
tvrr.1  dti  pMfiiifrr  im*:  pJuine  ti  dc  IVuctc;  fcriTw^/ tflUif: 
d&pcxilion,  i^ua  voat  m«  rrmvUrr?  enitdto:  prMiex  toni  !■ 
tfixnpt  qui  YOu»  fvra  neccFiure/  Lc  cardinal  obcil,  r**ta  Ik 
pen  pr^i  UQ  dcml'i^uart  d'hcurti  rcntra,  <l  rcicU  un  papUr 
auruL" 
In  iblft  laifcr  ca<e  ii  u  howewr  mnnifii^^M  that  th*  iI^^tm  of 

tUlprttlk#dltaE«dti£H  cannot  bt  lo  ^roat,  tho  tc^unly  t^mU 

A«  ansffrm  iri-  deLiveml  m  the  vu^l  v^rxi-  furm :  tiitce  writing 
m  a  fcm  that  «ball  be  rtsdilj  and  ^ni>rally  loe^*,  tit<:t%- 
Unlj  tak«a  up  %  c<msid<nblT  malar  ]«Drl£  or  tinM  tlMn  a 
diiCMjrM  of  die  tune  tenor  cdir«r«d  rivdwtxi  uid,  muler 
thr  ritnk  cif  ihn  rfst  npceuitj,  it  would  bo  taif  for  aen* 
dacioui  fnud  to  poCf4««  tucir  of  a  coniidcniblj  grcalcr 
ttnph  of  line,  widJout  npoaing  iltdf  10  ccfjturc,  or  aay  itt- 
tiiwtUjr  pr^vdicial  infcrf occ 
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f)ut  hesitation :  all  true  Tactj*  bein^  consistent 
with  each  other,  he  fcar^  bui  little  the  bang: 
contmdicted,  at  lea«t  with  cRect,  by  others;  he 
feer^  ijol  ;U  &1I  thu  bcliij^  coitlnidiGt(!(l  by  him- 
self, ir,  for  the  |>iiT]Kk)w  of  bi:archiag  iii  the 
atorc-^room  of  hU  mcanonr,  a  certain  intexrad  of 
lime  be  unavoidably  employed  by  him ;  having 
nothing  but  real  lucU  to  Rcarcb  for,  haviitg  i>o 
other  receptacle  than  memoty  to  search  into  for 
Uwni,  lie  tears  not  Uje  result :  it  is  in  Uie  liuwst 
and  unhazanlotjs  task  of  reculWliou  tb^it  b«- 
employe  himself,  not  in  the  dislionest  and 
ponloas  task  of  invention.  In  the  course  of 
niA  exertions  to  hunt  out  the  tnilh,  ehoulcl  it 
ha)>pen  to  him  to  have  take-n  up  And  broui^hl  to 
vifw  error  in  its  place,  and  Uicr(ru|Kin  lu  have 
discovered  his  mistake ;  still  the  contradirtion, 
which  he  ptTccivcs  himself  Urns  to  have  given 
to  himself,  wilt  not  be  productive  of  confu&ioa: 
no  snusber  views  being  harboured  by  him,  no 
sinister  views  are  disappointed  by  what  Iibk 
Itappened :  there  hein^  nothiii]^  E)i»(honest  to 
ooocealr  notliing  dishonest  has  been  betrayed 
by  it-  A  misrccol lection  en  his  part  ha3  in- 
deed been  brought  to  light:  but.  in  this^  what 
canse  is  there  for  shame  or  apprehenfiion?  The 
failure  is  neither  more  nor  less  than  that  sort  of 
failure^  of  whieli  e^'ery  man  of  the  pun^-st  pro- 
bity has,  in  his  own  instance,  the  continually 
repeated  conscioui^e^ ;  which  is  continually 
biqipening  to  a  man  in  ca^cs  where  his  dearest 
interest,  his  most  decided  wishes,  call  upon 
him,  were  it  posftible,  to  avoid  it. 

Between  recollection  previous,  and  recollec- 
tion stiiiiu'i|uen1,  (lx)th  having  resjiect  to  the 
time.  aihI  consequently  to  the  process,  of  in- 
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terrogatioa),  the  distinction  has  already  been 
brought  to  new.* 

If  aileauate  time  for  subsequent  recijUcction 
be  but  allowed,  supposing  the  nature  of  the 
case  to  call  for  it,  (undcrslanci  always  of  ibe  iti- 
divirlual  rase  in  hand),  the  time  allowed  Inr 
prevtoiis  recollection  can  scarcely  be  too  short. 
Why?  Because,  incaseofmendacity,  UieBhoit- 
ncss  of  the  interval  appUcal>le  to  the  purpose  of 
invention  is  a  capital  i.ecunty^  and,  in  the  first 
instance  ut  leasl,  the  only  onr- 

Hut  what  (it  may  be  said) — what  if  the  an- 
swer be  (and  a  more  natural  answer  there  can- 
not be,  whether  on  tlie  pari  of  a  bonijidc  or  on 
the  part  of  a  mala  ftde  witness),  I  do  not  as  yet 
remember: — unless  time  be  t;iven  me  for  re- 
collection, 1  cannot  spcalc  to  the  purpose? 
—Certainly:  nothing  more  natural,  nor  more 
frequent :  but.  in  case  of  mcnrfacily,  in  caae  of ' 
an  actual  recollectioQ  at  the  lime,  and  this  tm- 
swer  ^ven-^an  answtn'  by  which  the  act  of 
recollection  iN  den iw], — Ihcnunioseof  theques- 
lt«>n  i.<i  in  some  degree  fulfilled:  the  evidence, 
presnmptivc  at  least,  oS  mendacity,  is  obtained, 
or  a  ^vay  opened  for  the  obtainment  of  it,  Jttst 
as  in  the  case  of  a  decided  answer  denyuig  the 
fact  s]>oken  of. 

Yon  SUV  von  lisive  for^ttcn  what  ltai>pened? 
How  can  liial  Ir\  the  traiksactioa  bein^  of  n 
nature  so  unlikely  to  be  for^tten?  For  there 
are  incidents,  incidents  in  abundance,  such  as 
(sup|K>sin^  a  man  to  have  beea  a  j^ercipient 
witness  of  them,  and  the  inlervening  length  of 
time  Dut  extending  beyooid  a  certain  length,  ac- 
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cording  to  Ihe  nature  of  the  cise)  it  is  morally 
imjHiKtiible  tliut  a  m:in  sliould  fsil  of  recof- 
l<?cnng:  fiuch,  at  any  mtc,  that,  if  oblivion  m 
relation  to  tbcm  be  possible,  mendacity  wilt 
always  be  much  more  probable.  Nor  is  Uk 
oomparaiive  estimate  any  other  than  wliat  a 
man,  to  whos^  lot  it  fallA  to  weigh  evidence 
against  evidence,  find^i  himnelf  coiUiiiually 
called  u|>oci  to  make. 

You  say  you  have  forgotten  what  happened. 
How  can  thiht  be,  on  this  occasion, — you 
having,  on  otlier  occasions  not  VLry  remote, 
^iven  on  account  of  it  to  olher  |K'T3M>ns?  How 
can  that  he,  cnnskk-ring  the  account  that  h»s 
bcf:n  given  of  it  by  other*,  whose  op|M>rtuiii- 
ttea  of  observation  were  not  better  than  your 
own?  How  can  tliai  be,  considering  ^*hat  you 
yourself  hare  already  been  staling  relative  to 
that  same  trai^saL'tlon,  since  you  have  been 
called  npini  tu  s|H:(ik  1o  it? 

It  is  with  non-rccol lection,  the  alleged  non- 
recoltcctton  of  the  moment,  as  with  evasion, 
indistinct  responsion,  and  silence.  If  none  of 
these  courses  of  action  were  capable  of  afibrd- 
\ug  any  inrlication,  mendacity  would  be  im* 
pregnable;  intirni^xttiiii  a  vain  resource. 

Observe,  ihat,  though  the  interval  of  timi; 
allowed  for  rccclk'ctinn  siibscquentiy  to  the 
puitmgof  the  question  be  thuK  short*  perhaps  not 
a  minute,  perhapa  not  half  a  minute, — the  time 

I  Tie  nous  I  y  applicable  to  the  purpose  of  recol- 
cetiiMi  is  not  thus  ^iKfrl.  Wa-s  the  fact,  upon 
the  face  of  it,  of  a  nature  to  be  likely  to  bccovne 
the  subject  of  ficpofrilion  in  a  coMrt  ftf  justice? 
a  fact  exhibiting  it&elf  as  evidentiary  of  a  crime, 
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of  an  alrociuus  iujufy  to  person,  to  property, 
to  reputation  ?  Tlie  lime  applicable,  and  which 
uaturally  woiHd  be  applied ,  to  the  puipose  of 
rccollectioiu  dates  from  the  very  moment  at 
whicb  the  fact  presented  itself  to  tbc  deponent'* 
»gnizance>  Wa*t  the  facl,  upon  the  foco  of  it, 
bo  iudiflereul, — the  time  applicable  to  tbo 
purpose  uf  recolkctJon  wutild  take  its  cofti- 
niciicrnicnt,  at  any  rale,  from  this  moment  at 
which  laformution  wa«  given  to  him  (with  or 
without  the  forms  of  taw}  that  his  dci>ositton  in 
relation  to  tha:  fact  would  be  called  for  to  a 
judicial  purpose. 

Mendacioiiti  invention,  then,  having  Ix-en  either 
preveoletl,  or  encompaAscd  with  clan^crA,  by  t)ie 
vwivocc  questions  followed  imimdiiitcly  by  tht; 
vim  voc^  answers ;  ftliouk]  any  time  be  needed  by 
honest  recollection,  either  for  searching  out 
what  coukl  not  be  searched  out  at  *o  sliort  a 
warning,  or  for  rectifying  any  niiKrecollcctioini 
fallen  into  through  the  Miortness  of  the  witni* 
ing;  then  comes  the  occasion  for  tJic  judge, 
under  the  guardianship  of  his  probity,  (consi- 
deration bemg  had  of  the  nature  of  the  cubc^ 
and  tlie  colour  and  complexion  uf  the  language, 
roiJiik"uant:L%  and  dt-porlrnent  uf  the  witness), 
to  exercise  his  discretion  (uf  his  own  motion,  or 
at  the  instance  of  the  witness  him^lf  or  either 
of  the  parties)  in  the  allowance  or  refusal  of  a 
further  length  of  Lime  to  be  employed  in  tlie 
ibrming  of  ready- written  intermgatoriei;  on  the 
one  part,  fullttwiril  l»y  rtrudy-wrilk-n  urwwtrrs  on 
the  other :  the  minulcs  nf  tlic  i'h'4i  vocr  depoiii^ 
tJon.  with  the  minutes  of  the  intemigatorie^  by 
which  tlicy  were  extracted,  serving  as  a  standard 
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of  refe-renct^  aiul  ci>ri)[BiirJsu[i:  Uie  interrogator, 
at  any  rate,  being  furni^licd  with  the  document; 
the  dcpODCtit  furnished  or  not  furnished  vrith 
that  souixjc  of  iub'truction,  according  to  the 
voitj|j[^xioii  cf  his  porcudiog  testimony^  at  the 
dii«crvliuii  uf  the  juugc. 

Meantime,  viutt  Lomc  intcrrngation  la  (as  hiAh 
already  been  ^sccn)  the  only  remedy,  iromthe  ap- 
plication of  wbich^mendacious  in  ventioa(th6tnia*' 
clitcfto  which  ihe  inttrval  necessary  forinteno- 
gatjun  and  depi^silion  in  the  way  of  ready-writlen 
corfespondcnc:e  adbrdA  ^nch  uiii)c>rlunitje^)  v^u 
receive  adequate  check.  For  oblaining  in  full 
))erfection  the  l^»imom  of  a  do^iijitic  deponent, 
the  mode  that  allows  full  time  for  rccotlcction 
is  not  only  a  £iitHcient»  hut  by  far  the  bej^t 
adaiiUid,  ttiO(}f:^.  Bui,  for  proi«!cling  Justice 
against  thi':  nilifin'-'t  of  detcrmiiK^  mendacity, 
the  mode  tliat  allows  the  lea^t  possible  time  to 
the  premeditation  ncce&sary  to  that  ciimiDal 
purpcse,  is  the  only  mode  adequately  adapted 
to  the  purpose. 

When,  in  order  lo  allow  the  neeeutary  time 
ibr  recollcclion,  and  perhaps  fiir  research  and 
metbodization,  dcposiliuns  in  the  form  of  ready- 
writlcti  aaswcrs  have  been  allowed  lo  succeed 
on  the  one  part  to  rcady-wriuen  interrogations 
on  the  ollrer;  the  faculty  of  examimng  the  de- 
ponent de  non^f  id  the  way  of  r;W  voct  interro- 
gatiofi,  must  still  be  reserved  to  the  disi^tvlion  of 
the  judge.  As  the  minute.^  taken  of  the  vtva 
vKKc  examination  served  as  a  standard  of  refe- 
rence and  comparison  to  the  examination  in  the 
way  of  TOuly-writttn  currL"8potidcncL%  so  will 
the  deposition  obtained  in  this  latter  form  scire 
aa  a  standard  nf  rfrferei>ce  and  ennipariKOn  for 
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tbe  second  vif!4  Vixr  interrogation  of  the  same 
deponent. 

so  much  for  mvcutum.  Next,  aa  to  mfnda- 
city-^rving  augge^tion. 

For  depriving  a  man  of  the  faculty  of  receiving 
KUfi^esuons  from  without, — suggestions  to  all 
purpoMes,  and  cuitKeqii^nlly  to  thi^  piir|>fiHe  of 
ftfiiiUtanccto  mendacious  mvention, — thenaiore 
of  tilings  offers  but  one  expe<iient :  and  that  i$i. 
cloeecoafinem^^tit, 

Bui,  of  close  conRnCtnont,  mii^dccii^ion  lo  the 
prejudice  of  thv  individuHl  ko  cunGnod,  if  in  the 
character  of  defendant,  is,  unlcf^s  obmted  by 
due  conditions*  a  contingent  result;  vexation, 
and  thai  in  an  intense  degree,  a  certain  accom* 
paniment. 

For  the  purpose  of  receiving  advice,  as  well 
as  collecliug  evidence,  unlimited  coinmunioatiou 
with  tlte  world  without  doom  will  in  paieral  be 
necessary* :  thcrelbrc,  co*existciitly  with  justice, 
cloce  confinement  can  never  be  i-untinuM  to  the 
time  of  the  trial  or  other  definitive  hearing. 

But  (setting  a«ide  those  Aictitious  suspt^nsions 
of  Judicial  pRxrirdure,  so  condiicivi'  tit  the  endn 
of  judicature,  ao  adrorseto  the  endsof  jualice); 
in  the  insUncc  of  a  defendant  whose  c^sic  wa.* 
deemed  to  warmnt  eventual  confinement  for  the 
purpose  of  rorthcomiii(^e»i, — between  tbe  mo- 
ment of  arrefttation  ixnd  the  monenl  of  ihe  com- 
meiiccmenl  of  th*-  pirK-o*  cjf  hi*  inlcnx^tiim, 
no  otlier  interv-ul  would  (unlc8.s  by  accident)  be 
nccc»sarj\  than  what  was  craploy^^  in  the  jour* 
neyto  thcficatofthe  judicaton\  In  the  event  of 
any  auch  accident,  or  suppotun^;  the  process  of 
iilFrrogation  too  long  lo  be  coiniileiwl  at  one 
llling, — the  ji^dge  mi^ht  bo,  and  ought  lo  bt;. 
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funiished  with  power  for  subjecting  the  dcftud- 
ftnt  to  close  coDhncmc-iit,  in  such  manner  as  to 
exclude  him  coniplL-tily  fn>m  tlic  faculty  of 
receiving,  from  without,  any  communications, 
but  what  wvre  seen  and  allowed  of  by  tlie 
judge. 

The  testimony  of  the  individual  being  thus 
collected,  under  circum  stances  by  which  mendtt- 
ciouH  invention  stands  precluded  from  all  as- 
sistance from  without,  and  husi  undergone  all  the 
obstructions  which  the  nature  uf  lliiiigK  allows 
to  be  oppt^Hcd  to  it;  then  is  the  lime  tor  the 
doors  of  the  piacc  of  confinement  to  be  thrown 
open  to  all  commuiijcacion  Croni  without:  and 
not  only  must  this  communication  he  allowed 
of,  for  the  puqHiHc  of  just  ilt-fence  in  ostsirofin* 
iiQceDc^r  but  morcoTcr  the  allowance  of  it  is 
atteiuled  with  less  advantage  to  dclinqitency 
than   might  at   first  view  he  Mippf*sed<     The 
&talementii  made  under  these  circumslanccs  by 
the  deti&quent  (for  let  delinquency  be  supposed 
forllie  pur(HhM;of  (he  UTyniufn()hetni^  consigned 
to  wilting*  it  will  Tctrely  hapiiin,  th^t,  for  the 
purpose  of  mendacious  invention,  nny  subse- 
quent information  enn  be  of  use. 

On  receipt  of  ihe  infurmation,  the  delinquent, 
prvtendiag  that  in  this  or  that  point  his  state- 
ment had  by  misi'^col lection  been  rendered 
rmuieOQs,  or  by  non-RVo I  lection  tncomplele^ 
demands  anotl^^r  hearing  for  the  purpose  of 
amending  the  pretended  defect*  With  a  de- 
nttnd  to  this  effect,  compliance  can  scarcely 
ever,  consistently  with  justice,  be  refused.  But, 
in  llie  original  li^ftlimony,  the  judge  pofuesses  a 
(tluiHlujd  ijrcoin|KUtsuo,  wilJi  which  every  »ub* 
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seqiicnt  lestinioiiy  from  the  sanic  source  will 
have  to  be  confrouLcd  and  comparcil :  and,  sup- 
posing a  variance  and  inconsistency,  it  will  rei^t 
witii  Ltie  Judge  to  sati^ify  him&clf  which  of  t)io 
two  pr^seiit^  tl^e  image  of  truth  in  tlie  strongest 
<!lianKrt<.*r>,  ami  wliether  it  lie  fo  honest  fecollec* 
tioD,  or  to  meuciacily-servrng  sug^geatJon  from 
witiiuut,  tbut  the  change  is  to  be  ascribed* 

Thus  much  lor  xha  caxe  of  a  drfendunl,  confii- 
dered  in  the  chaiacicr  of  u  i«(jurce  of  testimonial 
eviclctice.  The  chi*v  uf  hii  cxtnmcous  witness 
»tandfi.  in  relation  to  these  points,  on  grounds  in 
a  considerable  dc^cc  diHcrcnt.  Suppose  him 
(whether  on  the  purticular  occasion  in  qiicflUon 
an  aeeomplice  or  not)  an  habitual  confederate  or 
intimate  of  Uie  defendant;  and,  ^  sueh,  ready 
ti*  delivt-r  wlialsoevtT  ti-slinioiij'  ^tnte  or  faUe) 
promiA^»  lo  be  of  une  to  him.  By  the  closte 
continement  of  the  defendant,  the  Mntness  stands 
as  eifcctually  precluded  ;so  far  as  the  defendant 
alone  is  concerned)  from  the  faculty  of  receiving, 
as  from  that  of  communicating,  niendacjty*serv. 
ing  Mi^^e^ticnK.  But,  sui>|>o»iiig  infiiiJaciutiKly- 
dtNjiuNcd  witncf(«es  of  tins  dcKcn)itinn  more 
than  one :  to  their  caae,  be  they  ever  so  numer- 
ous, the  effect  of  Che  obstruction  docs  nut  ex- 
tend. 

Here  then,  suppoEe  the  collateral  ends  of 
justice  not  atlenoed  to,  or  snppo^^  the  case 
such  that  the  miMrhief  lOii^iKTinf;  of  the  vexa- 
tion nece^sar)'  to  be  inflicted  on  the  cxtnineoiis 
witness  in  question,  is  outwci^chcd  by  tlic  benefit 
attached  to  ihc  additional  security  obtained  for 
the  fulfilment  of  the  direct  and  positive  end  of 
jnsliie ;  here  the  «ime  reaxoii  which  \\?is  heen 
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»een   urging    the  apiWication- of   the   aecurily 

aftbrdcri  by  clcwe  cciinnenient  to  ih^  ciwr  of  ihe 

(eiendant,  will    be  seca  a[)|)lying.  and  with 

eqiial  force,    to  ihc  case  of  the  extraneous 

TIh.'  cxlnuK^UM  witness  Witif^,  by  the  rnippo- 
ftition,  not  a  partaker  in  the  supposed  courao  of 
delinquency, — being  by  the  supposition  not 
guilty, — -should  not  (it  may  be  said)  be  treated  a^ 
o  he  wen?  guilty.  True  :  on  tlie  score  of  pu- 
nishment, uiic]ues;tioiiab1y  he  oncht  not.  But 
tin  this  Kore.  neilhcr  mij^ht  the  ucrumlunt  liirn- 
»clf,  in  this  iiicipiciil  slnffc  of  the  tausi-.  If  it 
be  6l  that  the  defendant  Ehoiild  be  thus  treated, 
it  is  because  probability  appears  of  his  being 
Ibuiid  guilty:  if  it  be  tit  that  the  extraneous 
witn«;ss  Ix.'  thus  treated,  it  is  because  a  proba- 
bility  appears  that  hif^  bein^  thu»^  treated  i« 
nece»Hary  ti>  the  removing  uf  the  obstacles  that 
might  otben^ise  be  opposed,  by  mendacious 
lestimonr,  to  the  conviction  of  the  guilty  de- 
fendant* 

What  is  manifest  is,  that  the  price  thus  con- 
sidered as  capable  of  being  paid  for  an  addi- 
tion'^l  wwurity  against  t.!ie  btieraiion  of  a  gtiilty 
defendant  by  mendacious  testimony,  is  twt  a 
small  ooc.  Whether  there  be  any,  and  {}£  any) 
what*  caseH,  in  which  a  practice  of  this  kind 
oui^ht  to  be  ctmsidered  as  likely  to  be  upon  tlie 
whole  &n  advantageotift  one,  are  questions  that 
belong  not  lo  this  place. 

WlialKiever  he  the  species  nf  delinniiency,  of 
llic  rcxatmn  in  question  the  magnitude  will  be 
the  prune.  The  pTO]jor1idn  between  the  two 
mischiefs,  Iwtween  tbc  two  benetits,  or  between 
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the  bene6t  on  one  hand  and  Ihc  price  paid  for  it 
in  the  shape  of  mt&chicf  (viz.  vexation)  on  the 
other  hand,  will  depend  in  even'  case  upoa 
the  magnitode,  that  is,  upon  the  ini&chiei^u«nc5s^ 
of  the  offence.* 

Against  undue  AUgge^tJons  from  hy^taDders 
while  the  wilncf^  i^j  under  examination,  or  ^vait- 
m^  for  it,  such  remedies  aa  the  nature  of  the 


•  It  Mcma,  hmjrt^cMliftt  ther«ca&  be  cc^K^ly  tny  cum  m 
wliit^h  >n  nitrnncoui  wilncM,  not  mivpccUd  of  bcmi;  in  any 
wof  imnlicaird  tn  ihe  olTniti'  of  ^vhicli  tijc  dc-fcit^lAnt  4lindi 
•cruwJ.  cran  nhh  propricry  be  nubjrcloj  ro  cnnflnmwnf:  pM- 
ticultrJy  to  t\ioh  do*c  ccnfincmcut  ixi  U  hrrc  m  queiiioir- 
Not  Ihatf  ir  Lbcrc  fttc  no  htitcr  mcait>  of  wardinif  oft*  ilie 
daa^  of  Oecqiliou  item  liii  lutimony,  there  might  not  be 
^•ea  oiMt  mtifh  imp^rTance  Ihac  «vf<n  ihii  rfmeny,  eipen- 
iivo  tts  it  i«,  *oul4  ba  lit  U>  be  employed.  But  I  hm  no 
rMton  vhy  llio  snm«  ftnuimncnt  wtiicb  it  prouotfd  by  Mr. 
EkTktliain  to  bs  ftdoplMl  ID  the  canof  a  deA&daflC,  (vej^  ricd 
vaer  mtr-rrf^oitioii  an  «(»n  u  poulbl^  afttff  fait  Mr«on  can  l>t 
»oeurcii),jil]C-i]1d  not,  ^A/^n  iifrY»i(r^,te[ido|:>4cdlik€«t4CiEktfic 
Cftscof  auCKtrftiieotii^Lliif-M;  of  whyjrboAicicot  in  die  dor 
C4i^»  it  should  Ddl  br  mifflrifnt  m  throlhrr.  I  adciLit  itiKl  it 
would  b«  tbturd.  in  the  view  of  obviAting  tho  dEU)fr«r  of 
mendacity- *«r>m£  vTifTftotion,  to  rc«ivc  id  ercry  cau^  the 
«nd«iicc  or  CTCry  wIuifm  i^i  iixe  fir»t  uifllancr.  nnd  ihm  liy 
the  c&u»r*  fmin  lH>gTiinin;{  t^  md,  in  ordtr  tn  fBiCfliirKe  thr 
tryinz  of  ic  fti^ata  Qt  ft  >ub*cqv««it  pciiod:  but  ir(tu  Hr. 
BeDl&un  miuiit«in«)  a»troos«iMpicroiitKiitlic  witncftamenb* 
tot;ti«fi]»periiI«iii:c,  r«n(I^evi3i  conGiwincati)f  his|)VrM«, 
if  nrf^r&tftrr  to  th«  [>r«vocition  or  ilre«|>tion  fron  ihM  ettiM^ 
ajiktutfinhk  moaeurc.lhiit  mn'.*  d^^rt-r.orcrrti  n  IcM  d»prt«; 
of  *u»pidon«  would  aurrlj  juitift  th<:  Mjbjt«Ln(  blfn  M  « 

ErrlirniEjiiiy  naminnijnn  :  vrtKch^ibnugh  il  wouM  nnt  prewnt 
im  frtm  ixibtorponiiv  ft^wirmg  mfnotdty-etfrnne  infonas- 
tion,  would  it  any  Talc  KAdff  Mch  infonottUaD  ot  liltlc  •» 
to  Liin  fj^  hi«  iniichictous  p«r|Mttc,  Obserr*  sIm,  iboLl  ihU 
vnvgnrnii  vonM  obviat?,  not  oalj  th#  daatgn  of  nifn^ 
tion  lA  titro,  but  ih[kt  ^f  prcnwdiuiwii  s  coDfinomcnl  oThii 
pcoon.  ««Kit  cT«r  >ock)fc,couldbcfeKCbntTooly  afnuul 
ui«  JbrmiM. — Ediiar. 


CbAv.Xi.l 


IIELI^  TO  ILBC<nX£CTlOH. 


*«7 


caac  aclmitfi  of  am  mi  ttie  one  IfAiirl  not  rery 
difficult  to  discover,  nor  ou  tlic  other  very  effi- 
cimu  They  are  of  a  purely  phyeica]  nature, 
aud  consist  of  the  temporary  exclusion  of  the 
iiidivtduLtt  from  wUoni  uny  »iicli  umlue  )!^ugye»- 
tjon  may  be  ajiiirelicmled. 

Objects  ca[)nl>le  of  being  brouglil  to  view  by 
such  suggestion  may  be  rcfcncd  tu  tJic  chi^s  of 
ntems  or  that  o(  motives:  mean*  of  mendacity, — 
iolbnnalioa  true  or  fuJ}^e :  motivc't^  to  mendacity, 
^iyaddmf^«cs  made  to  tliL*  liupc^  of  llic  wit- 
ce3s,  or  to  his  fears. 

The  use  of  Auch  exclusion,  for  the  purpose  of 
guarding:  the  r-iind  of  the  witness  from  the  action 
of  seductive  motives,  or  [to  use  the  common 
language)  from  undue  influence,  may  be  exem- 
plined  by  the  t.:a.se  of  a  nnn^adnlt  witne^^s;   a 

^larellt,  or  olJicr  person  under  whose  Ehrection  he 
(4**  bci-n  accustomed  to  act,  being  iji  the  number 
of  the  bystanders.  Of  undue  partiality  on  tlic 
part  of  the  sunerior,  mendacity  on  the  part  of 
the  inferior  will  naturally  enough  in  these  eir- 
cuniAtances  be  the  apprehended  consecjiicncc. 
To  the  mischief  apprehenclefl  from  this  source, 
the  temporary  removjil  of  the  superior  will  in 
Ibia  case  be  nji  obvious,  and  in  general  ta\  unob- 
^.jeclionahle,  remedy. 

Other  relalions'of  dependency  will  naturally 
present  themselves  as  anbrdiog  a  ground  fur  the 
flkoro  cxt<^ndeil  apphoation  nf  the  s.imc  Trmedy, 

The  wife  being  alxml  to  dcposn:!,  ihc  hu*<baj)d 
may  in  like  manner  bo  required  to  withdraw : 
ihe  apprentice,  the  ma&tcr  of  »uch  apprentice. 
Ttie  pniiciple  thus  stated,  (he  discussion  i>f  tha 
particular  appUeatiuns  of  which  it  may  be  suft- 
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ceptible^  will  scarcely  afford  payment  in  the 
shwe  of  utility  for  the  place  it  would  fill  up. 
A  discretionary  power  in  the  hands  of  the  judge 
presents  itself  as  preferable,  in  every  such  in- 
stance, to  an  unbending  rule. 
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RE-EX  AMlNATmK,     REPCTfTlOS,     Oft 

StCTtox   l.-^Rf.-c.rarmuitiOti,   with   ftculiy    of 
4imendnt&it^  hiAO  and  m  whet  cmcs  prvpa\ 

Okder  the  head  of  repetition,  in  French  rccek' 
we  have  to  spcctk  of  an  operation,  tlie  na-* 

|ture  find  the  use  oi  which  will  be  apt  to  appear 
•Iraoge  to  ^  English  eye.  In  England^  no 
such  thing  wasever  heartfof :  whence  can  come 
Ihe  demand  for  it  anywhcrfi  e]se.  *  Arc  witneoses 
a  diflcfcnt  set  of  people,  testimony  a  different 
«ort  of  thing,  eUewherCt  from  what  they  are  in 

,Ewland! 

'  Repetition,  however,  ik  no  let^  fainjliaron  t}»e 
north  side  of  thtr  Twim^,  than  it  is  Mtmn^  on 
the  south  fiidc.    It  is  a  term  Iwrrowcd  hy  Scotch 

\from  Komaji  taw.     Hecolemcnt  \s  exactly  the 

[«atne  thing  in  French  law.     French  recote'ment, 
»ugh  in  point  of  si^itication  in  an  irregular 

^'fortofway,  is  a  conju^te  of  Roman  and  En^^liAJi 
rrvotUctim.  A  deponent  or  liis  testimuny  is  in 
Scotch  Raid  to  be  rrncatcd,  in  French  r€n>kd 
(ftcaU  or  iXcoUi),  when,  after  having  been 
mtetrogated  at  one  time,  he  i^  ai  aiH>thcr  time 
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broaght  again  to  the  judgment'seat,  for  the  pur- 
|KiM!  of  ivi  Wjng  jiiit  111  him  ^\helhe^  Id  abule 
by  his  antecedently -delivered  testimony  or 
amend  it. 

Not  that,  under  any  system  of  law,  opportu- 
nities of  Uiis  mjtt  c^fi  W  ;tIto^t^lher  Haniing. 
Under  Enj<li?t}i  Vaw,  jf  in  »ome  koHk  urcuu«e« 
they  are  alto^cUier  wanting,  in  other  ^rts  of 
causes  (and  tuo^c  grounded  on  the  same  Jacts) 
they  present  themfielvcs  iu  abundance,  Bul^  in 
EnpUsh  law,  tlicy  present  ihem»elvo«  wiUiaut 
design:  without  any  ihouelit  un  thu  [mrt  of  the 
IcgiSator  or  the  judge.  Under  Roman  law,  Lhe 
faculty  in  question  i?i  the  subject  of  ajixiouA  care 
and  inHcxi  b\c  regulation :  eare,  that  is  to  say,  as 
applied  to  a  certain  sort  of  causes,  and  as  com- 
plele  neffleet  in  all  the  others.  Problem  for  an 
ar^tdeniicjil  jpri/e: — Whirh  of  lhe  two  set*  of 
juriTtt^,  lhe  Ri'man  and  the  Kngliah,  ha5  on  this 
occasion  shown  itself  blindest  to  the  ends  of 
justice  * 

In  one  quarter  ar  another,  three  distinguish- 
able objects  appear  to  have  been  aimed  at  in 
theinAtitutioiiofthiA  process: — 1.  PrDvidin||f  for 
the  corrcctnes*  and  com]delene*s  of  thr  te^li- 
mony  taken  hy  itAclf.  all  seductive  tntiuence  out 
of  the  question:  2.  Preserving  the  purity  of  h 
from  heinff  violated  by  seductive  influence, 
whetlier  tenific  or  alluring,  on  the  part  cf  the 
judge:  3.  Guarding  against  incorrectncsK  and 
inci¥(»pleh^ne*s»  fuMti  this  nr  any  other  causp, 
such  minute^  as  may  hap[>€n  to  have  been  taken 
of  it. 

Of  tliete  three  ohJL-clft.  lhe  first  is  lhe  only 
one  that  appears  to  have  met  with  any  eoosi- 
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dcrabic  rc^rd  tmdcr  Uic  original  and  gcn^rdly 
prevalent  syaiem  of  Roman  proco*liirc. 

Iq  rc^r5  to  the  two  oilier  object*,  the  only 
jiystcm  in  wlncli  ftiiy  indicutionid  can  be  bund 
of  tbcir  being  looked  to  mi  lliiis  itrc^Mon,  is  the 
ccclcsiafltical  branch  of  Auglo-Uoman  kw.  The 
deponent,  after  having  been  examined  in  the 
first  instanca  by  one  sort  of  judge  at  one  lime 
and  |>)ace,  is,  for  the  purpose  of  a  sort  of  repeti- 
tion [Tlii.iii|'h  in  very  gt'ncr.d  h/nns)  broiibfht 
'before  anolner  scrt  of  judge,  a  jwdgc  of  superior 
dignity,  at  another  time  and  place.  The  object 
of  this  ohiin^c  is  made  no  secret  of<  It  is  to 
girc  i]ic  deponent,  in  case  of  misbetaviour  to 
htE  prejudice  on  the  part  of  the  judge  below, 
pmtection  and  redrcs.^  at  the  tribunal  ofhi^  au- 
jjerior 

No  «uch  advantage  could  have  been  looked 
to  by  the  fraracrs  of  the  French  ordinance,  In 
France,  at  any  rate,  if  the  judge  before  whom 
the  le-examination  were  taken  were  a  diflfbrent 
priMtn  frum  hini  by  whom  the  niiginal  examina- 
tion tiad  l>een  taken,  he  would  hare  been  a 
jtidgc  from  the  same  bench,  a  judge  of  co-ordi- 
nate rank,  not  superordinatc.  Bt:t,  if  any  such 
change  took  place,  it  coidd  only  be  by  accident: 
lor  ru  the  ordinance  it  is  uksuuiinI,  or  at  least 
prwnmwl.  that,  tm  the  occasion  of  the  several 
itocrc'i.'^ivc  operations,  the  learned  operator  h 
the  same-* 

•  Pr<4«C4ted  of  Ihc  rrcolrracnUonly:  inpli^^d  proboblrof 
iW  ccMiff onUlionn.  In  irjcnrtl  lo  the  rcrntfrtiiciil.  ~m  ihc  firtt 
driDfht  die  kt^mity  vns  pommlk  inviili^l  upon:  "qu«lo 
ataatoil  oootmit  ^^t  fain>  \c  recoltmcnt,"  (ArL  \w.).  la 
VOttdttikm Uirpoint^v  token ^tf— '* ijuc  [c it<x>l«in^»i'»c fawft 
ptf  tlffwil  lui  —  EiibbiLbty  in  i:^^!!^!!^!^!!^]  of  cuauaI  irii|>f<li- 
CM».  Frav/i  yttbQldaCB>t/trrmct$.  p. )  TS^rfk.  I  '^titto,  1700. 
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To  the  proficcuUoit  of  xbe^  two  collatenil 
objects,  a  change  tn  the  pennon  of  the  Jiulge  h 
an  armngcmcnf,  tho  necessity  of  wliicn  screms 
obvious  and  indisputable.  On  the  pari  of  ouc 
and  the  same  jud^,  seduction,  if  efli-cted  on 
tbD  fint  occasion,  woidd  be  persevered  in  on 
tiie  second  :  if»  by  the  tenor  ot  the-  minutei*,  the 
testimony  actually  delivered  hfid  been  tnisTcpre* 
sented  at  the  cne  time,  the  nusn:prc*;cntation 
would  hardly  be  corrected  at  any  other. 

On  any  such  second  occaRion,  the  power  of 
the  check  would  of  course  be  rendered  more 
itnpresMve  by  MiperordiJiate  [lower  uu  the  part 
of  the  judge:  but  (though  superiority  were  oul 
of  the  question),  the  check  afforded  by  the  inter- 
vention of  another  pcrfioa.  though  it  were  only 
tn  ihi!  character  of  a  witness,  much  more  if  in 
character  of  a  co-wrdinale  macislratc,  could  noi 
but  be  ui  a  very  conaderable  acgf ee  impressive. 

An  olijfction  is,— the  irforfnation  gained  by 
the  first  judge,  iucludiii^  the  whole  body  of  cir*- 
cumstanttal  cTidcncc  afluidcd  b>'  the  tkporime*tt 
of  the  n^iKindcnt,  vould  be  lost  tcj  the  second 
judge.  The  objeclion  is  good  in  itself;  but,  by 
the  legislators  ill  question,  not  receivable.  For 
under  their  system,  be  the  number  of  judges  by 
whom  the  evidence  is  decided  on  ever  so  great, 
(and.  were  it  not  for  the  expense,  the  notion  there 
is,  or  at  least  was,  that  Iheu'  could  never  be  loo 
many),  im  mure  than  one  of  them  i«  ever  to  set 
eyes  on  ihe  evidence,  or  any  species  or  part 
of  it. 

Henceforward  then,  m  speaking  of  thia  secii- 
rity»  let  ue  consider  it  in  it»  application  to  the 
first  object  only  :  vi2.  the  making  better  provi- 
sion for  the  correctnei^  and  completeness  of  Ukt 
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tcfitinmiiy,  by  afTonUn^  (ijitKirtiinlly  for  the 
delivery  of  AiiiencliiLeDt^  on  tuc  ground  of  their 
having  prc&cntcd  Uicmsclvcs  since  ihc  time 
whon  tht  oritriual  mass  to  nhich  ihey  arc  applied 
was  dclivea^d. 

On  tht'  principle  of  utility,  tJie  course  which 
presented  itselfas  pn)per  to  be  taken  in  relation 
to  this  point,  has  been  already  bruitglit  to  view; 
'in  the  nrel  inst&DCc, — ;io  pfcveni,  in  case  of  maJa 
Jidet,  mcndacilVBemng  recollection^  and  at  any 
rate  to  save  unneeefEsary  delay,  vexation,  flund 
expeiice) — interrogation  on  all  siden  riW  voce, 
ifprac^cable:  thcii  (if  by  llie  judge  deemed 
pessary  for  the  a^jj^taacc  of  recollection,  and 

It  otherwise),   interrogation  on  all  sides  ct 

ipto :  iheji  a^aia,  interrogation  vhd  voce  ad  <\a'- 
'p/iofinduin,  if  deemed  by  him  necessary  for  expla- 
nation of  the  scriptural  testimony  ^o  obtained  in 
the  second  in^ftaDce,  and  its  reronciliatinn  with 
the  original  or  finit  extracted  mn^f  of  vwri  voce 
Icatimooy^  according  to  tiir  minutes  taken  of  it ; 
the  third  again,  if  deemed  by  the  judge  ncccs- 
tary  for  the  clearing  npany  donbtfior  diflbn^ncct 
remaining,  ac'enrdiLk^  tohisc<meeptioi),  upon  the 
(iUf-  of  tlie  two  fintL ;  and  ikot  othenviM^ :  in  each 
toccccdinginsl^nce,  the  opportunity  afforded,  in 
case  of  special  and  adequate  reason,  but  in  no 
■iTtance  of  course. 

By  what  description  of  persons,  on  each  such 
occasion,  it  Beemed  proper  that  the  process  of 
intcrmgalion  should  be  gierformed,  h&s  aUo 
beea  brought  to  view :  a  system  of  all-comprc- 
heoaivc  inlcrrc^tion  having  on  that  occasion 
been  proposed,  as  alike  adapted  to  all  sorts  of 
dAO^s ;  to  all  parties  tiaving  a  distinct  and  op- 
posite intere^,  the  faculty  to  be  considered  as 
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bckinginff  dejure:  as  likewise  to  ihe  J«dg«: 
ami  tot- vlr^inrmin  wiUiesst'K,  iiot^vUliwil  special 
allowance  fram  the  judge,  tor  special  muse*  in  a 
ca»c  of  difficulty. 

If.  wilh  or  without  such  supplemental  and 
extruonliuary  (tboufch  regular  and  established) 
examinations,  asug^^stiuE  should  be  prt-stnltal 
from  any  oF  those  c|uartri'.s,  urging  on  »]>cciai 
ground  u»c  propncty  of  rccviving  from  any  such 
deponent  an  allci^cd  ameudmcnt  to  bis  already 
delivered  testiaiouy ;  better  the  door  should  (at 
any  time  before  iiKlpnent,  or  even  before  exe- 
culioii)  be  cpt^iictl,  though  out  of  time,  than  Uiat 
incorrect  or  incomplete  cviciencc  should  prevail, 
i\nd  mi^dccision  end  ultimate  injustice  be  the 
coose<jucnce- 

On  these  conditionB,  and  ttiese  couditicni; 
only,  doe*  any  opt^ration  analogous  to  the  repe- 
tition or  recolement  of  Uomnn  law  present 
itself  as  coTKlueive  to  the  end»  of  justice. 

On  the  contrar)',  if  no  such  s]>ecial  demand 
for  re  interrogation  should  present  it^lf.  to 
what  end  hav'e  recourse  to  any  £ucb  process? 
the  delay,  vexation,  and  expense  :ittucned  to  it, 
wcHilcl  Ix' ?io  nuich  i[)Ci>nvLni€ncc  in  waste. 

In  any  sort  of  cause,  so  to  order  matters  a.s 
that  the  performance  of  the  operation  shall  be 
matter  of  necessity,  is  entailing  upon  the  public 
a  certain  and  constant  inconvenience,  for  the 
sake  of  a  casual  advantage. 

And  if  one  snt-h  re*exaNnnatioii  mu^^t  come  of 
coulee,  why  not  another?  and  so  on,  another 
and  another  without  end. 

In  the  three  forms  or  stagcfi  of  examination 
above  projK>scd  {mw  twv  once  for  all,  or  pri* 
mary ;  ready-n-rilteo;  and   werf  r^cct  explana* 
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tory  ;)  tlic  upplicatioD  for  «ach  succeeding  exa- 
minadon  has  been  Aiiji)>a>ie(l  to  originate  with 
one  or  other  of  the  parties :  the  clemaiHl  being 
presented,  in  the  case  of  the  second  <:xat]iiiiatioii 
(tbe  object  of  which  is  to  afford  ihc  necessary 
time  and  opportunities  for  rccolleetion,  and 
opportuniTies  nf  inve-sti^.tlimi  und  arninL^cnkcnt) 
by  the  naluie  of  llic  com;  ;  in  the  inNtanev  of  the 
third  examination,  by  some  casual  iaconsiatency, 
real  or  apparent,  between  the  two  pa  ceding  onci*. 

In  tlie  present  inalimce,  the  object  to  be  pro- 
viAeA  for  u  that  of  a  casual  recollection,  or  nl* 
Icgi-d  recollection,  on  the  p»rt  of  the  deponenl 
himself:  operating  in  correction  or  ronipletioti 
of  the  deposition  antecedently  delivered.  Sup- 
po^ng  auch  alletyed  rccoUoction  »in(x're  and  real, 
no  doubt  surely  can  be  cntcrtainc'd  of  tlie  pro- 
priety of  its  being  n^ceived :  no  reason  «nf;- 
gtslm  why  deception,  and  consequent  minde* 
cision,  should  be  admitted,  for  want  of  lights 
attainable  from  this  quarter  and  in  this  mode, 
any  more  than  for  u'antof  lit^bts  attainable  from 
anv  other  quarter  cr  in  any  other  mode. 

\n  fact,  it  IS  from  thisquarter  and  in  this  mode 
atone,  tliat  it  was  the  object  of  tlie  Roman 
infititution  of  recolement  to  thtx}w  h^hts  upon  the 
cause  :  for  it  is  only  in  the  ease  where  the  appli- 
cation proceeds  from  Uic  quondam  deponent 
himf^lf,  that  any  addition  i^  on  tbift  occasion 
made  to  bi^  evidence.  Do  you  persist  in  your 
former  evidencpi?  If  hlw  answer  be  in  the  affir- 
mative, no  fre'ih  intcrmg:atory  is  put  to  him.  If 
indeed  his  answer  be,  Ves.  but  my  wish  is, 
that  an  addition  be  made  to  such  or  such  an 
effect  or  that  an  alteration  be  made  to  sueh  or 
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such  an  cffucl ;  then  indeed,  if  in  what  he  says 
OQ  llial  occasion  ihenj  be  any  tiling  wUich  iii 
lUe  conception  id"  the  judge  requires  el  LU'iclatuin, 
nothing  can  lie  more  natural,  or  frequently  more* 
Deces«&ry>  than  that  question  e>liait)d  succe<Ml 
quGstion,  until  such  a  ^t  of  onswcra  ot^  shftll 
have  appcti'cd  producti^-e  of  the  requisite  de- 
cree of  distuictnc&s.  Iiavc  ljcL*n  ohlHinwl.  This 
being  the  case,  a  recoiement  e.xhiliilK,  us  \l  inuy 
happen,  the  characters  of  on  oddiUonal  cjcoroi- 
nation>  or  those  of  a  pure  and  eimpiL-  cunfinna- 
tion  of  the  testimony  dclirered  on  a  preceding 
one,  according  to  curuin»itunces. 

The  Axnlioit  <>f  an  iTitiTvicw  on  puqiose^  at  a 
more  ur  h'-^s  di^^tant  period  of  time,  for  the  )iur* 
pose  of  affording  an  opportunity  for  alterationa 
in  tcstimonvi  whether  the  deponent  applies  for 
itornOp  and  whether  the  jndge  Chinks  it  of  any 
use  or  no,  furnn:  a  ttlmni^  eontnist  with  the 
blind  confidence  nrjiosed  in  ihe  Roman  judge 
in  so  many  other  respects,  cApeciatly  in  that  tA^ 
the  total  absence  of  publicity.  The  power  of 
tlic  judge  bctn^  left  without  control,  in  m  many 
other  i>oinl£ ;  the  coeix'ion  imposed  upon  him  in 
tins  respect  maylxr  numberi'd  among  the  incoo- 
sifttencieA  of  this  system,  as  well  as  among  tlie 
incnngnnliesi. 

The  cftpTtal  feature,  the  radically  pernicioi 
and  covTuntii-c  feature,  of  close  .^crccy.  bcinf ' 
establishea,  partly  upon  avoidable  grounds, 
partly  u|»n  unavoidable  one*, — partiv  for  the 
ohHtruetion  it  afTonled  mendacious  invention, 
partly  for  the  facility  it  aflorded  to  corrupt 
juii^r*  fur  doing  ;w  they  ptensed  ;  tlie  preten 
it  anbrdcd  for  a  re^'ular  addition  to  the  mass 
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official  und  profcEf^ional  protit  m  the  sha|>e  of 
fees,  had  probably  at  leant  as  large  a  share  as 
any  udier  circumstance,  in  the  compa«ltioii  of 
tlie  ma-ss  of  puyclujlogicnl  and  final  catiK4^.* 
For,  that  llie  eK|^n(-eK  ttC  ct'itmixnl  |iruccii)ire 
were  coDsiderable*  and  tliat,  by  tlic  particular 
openition  here  in  qiic-stjon,  u  constdcrublc  ad- 
dition ^^'a«  made  to  the  a^rcgatit  maee^  aro 
fauts  snH]drnt)y  cfitabliijhed. 

Mi.»R*ovcr,  if  in  any  tine  sort  of  cauw,  why 
not  in  cTcry  sort  of  caiise  !  In  there  any  one  sort 
itf  cansc,  in  which  it  may  not  afl  well  hap|)Ga  to 
a  man  lo  forget  a  fact  at  one  time,  to  ivcollcct  it 
at  another  time,  as  in  any  other  ?  The  jprinciixil 
circumatanceft  on  which  the  deraaind  lor  rccoU 
!erfJiHt-liin«^  is  apt  U*  ih'pi-iid^  are,  I,  Ii^»prc-s- 
MiveneftAol"  the  ti-ansuction  (/.  r.  itA  relatives  irn- 
poriancc  in  the  eye»  of  the  pcrdpic&t  witness) ; 
2,  Complcxitj-;  and  3,  Itemolciketi^or&tolencse. 
Tlio  degree  cf  these  respcclivc  qualities  being 
given,  the  natural  result  »houhl  be,  th^i  the 
transactioii  should  he  more  correctly  and  eom- 
ple-lely  present  to  Ih©  mind  at  any  antecedent 
point  of  lime,  than  at  any  etnbscqnont  one. 
True :  and  so  it  will  be  in  general :  en  the  other 
hand,  in  virtue  of  the  principle  of  n^u^eiation, 
so  it  will  now  and  then  happen, — so  in  every 
maji'n  exfierienee  it  does  lia|)[»en, — lliat  a  cir* 
tupnstance  which  at  one  time  wdl  not  present 
itself*  notwithstanding  the  ^iiKereftt  and  most 
utxioufi  search  that  can  be  made  for  it,  shall,  by 
nMauA  of  some  train  of  idoa»  ^1'ith  which  it  ha» 
happened  to  it  to  have  associated  itself,  be 
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brouglil  up,  w  it  were  l>y  ancident,  at  aoiii« 
subsequent  point  of  time. 

At  aiiy  ratc.^oQ  M-liatevcr  it  may  be  that  the 
demand"  for  opporiuiiuy  of  amciwimcnt  may 
happen  to  dep^^nd, — whai  it  never  dooii  depend 
upon  IB  the  ualuiv  of  ihu  causL-,  as  chunicU-r- 
izeil  by  any  itiich  tcnnA  as  criminal  and  civil, 
criminal  and  non-cnminal.  l\\  therefore,  it  be 
tit  that  the  opportunity  be  atfordcd  in  all  cri- 
minal c^es,  $0  h  it  in  all  other  cases. 

No  (^y«  somebody) :  it  in  not  that  in  cri- 
minal caiiN«H  the  pnibabilily  of  4  demand  fi^ 
recollection  i»  greater  than  in  non*criminal 
ones;  but  ibat,  should  the  mischief  of  mis- 
decision  take  pJaco  for  want  of  recollection, 
for  want  of  that  amendment  which  the  recollec- 
lion  woiihl  haw  givtii  to  the  uj^grei^rtte  niatv  of 
evidence,  this  mischief  is  much  greater  in  the 
one  ca^c  than  in  the  other,  and  consequently 
creates  a  greater  dcmantl  for  tiiis  as  well  as  all 
other  securities  thai  present  a  choice  fur  the 
prevention  of  iu 

True  ;  but,  in  (he  firsl  place»  all  that  can  be 
admitted  in  re^rd  to  the  ^ul>erior  importance 
of  criminal  cau&es,  as  compared  witli  non-crimi- 
nal onc«,  resolves  itself  into  this.  viz.  that,  upon 
an  average  of  all  sorUi  of  each  description,  the 
importance  of  a  criminal  suit  will  be  greater 
than  that  of  a  non-criminal  one,  Dnt,  this  being 
admitted,  it  will  not  be  the  leM  tme  that  there 
will  be  manv  and  many  a  non-criminal  cause 
superior  in  importance  to  many  and  many  a 
criminal  one. 

In  the  next  jtlace,  whatever  be  the  enperior 
importance  of  an  average  criminal  «^use.  tt  will 
nevei  f^low,  eitlier  that,  in  a  criminal  i.-au8e> 
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recoUection-tEiner  with  the  delay,  vexatwo,  and 
kifixjieuse  attached  to  it,  .<lmiild  be  given  wlu^rt^  il 
is  not  wanted ;  or  Uiat,  in  a  noii'Crimin&l  Citusc, 
it  Bhotild  be  refused  where  it  is  wanted. 

It  certainly  is  not  in  every  instance,  in  every 
individual  ia^^tanco,  that  the  noed  ul'tlii?>  opnor- 
tuuity  prawut^  itself.  In  English  law,  it  is 
not  gmntrd,  at  intuitu,  m  any  instance. 

Ifthis  be  true,  it  might  surely  have  been  suf- 
fieient  so  to  have  left  the  d(x*r  open  to  it,  as  to 
have  rendered  i:  obtainable  oti  special  order  of 
the  judgi%  cither  of  hi«  own  mrjtion,  ur  at  the 
apjilication  nf  Hie  dcpoticnt  himself,  or  of  some 
otaer  [wrsoo  having  an  interest  in  the  correct* 
K99  and  completeness  of  his  testimony.* 

•  In  «  rriiEUDdl  CMuair,  tlie  grciiiitT  of  tlie  qur^ttiun  mtII  b« 

S^t  to  admit  of  very  cOQftidtitLblo  vu-intion,  u:oorclias  to  tbo 
cpoDtDt'*  vtQticn  in  iho  cause  ;  tbc  ^Intion  of  a  <lcrc:n4ftnt, 
or  tijnt  of  ui  t^ilraneoUB  wltntas :  n  deftiidant,  eK[joux]  to 
punittnEwut  {itiA  ihai  [>erb!tp«  cApiCol),  or  n  uiin«i«f  i^ipotcfl 
lo  no  «^cb  ihopfir,  cLOr  aaytbini-  ftt  all  ftpproadimg  to  iu 

It  u  from  ft  aefendanl,  thai,  in  cam  of  hi«  bciog  qru^tj. 
wtalaJMn  b  mrxL  lo  ctTiain.  Fram  ao  ntraaeoi;*  wifnt^M, 
)o  io  fur  M  the  l^ndpncy  of  hii  Ertritrc4i]f  it  to  crimifiatc 
ttitdpCoadant,  Ui«  iJbseDCOof  maiafiiUa  mny  bo  prosumod  to 
W  ooi  muc^  i*?(i  ccnjun :  crimmauvc  pcijury,  io  ca|fll4! 
run  at  letu',  tfin^  hnp^il^  nnoni;  tW.  ntrrit  nf  hU  (?rini^.<. 

1ft  tiiia  lUtkn,  at  noy  rate, — the  ptnalli^E  for  btuDoable 
ftjachood,  capci'iaU V  on  the  cfiwmtttyt  tide,  being  CTorj- 
■btn  to  hmn,^r^scliood  on  ;bal  »iiic  ts  not  to  be  prommcd 
■I  a  mtttf  otconne. 

The  dtiiLDcLioa  la  matorial.  U  jb  on  the  side  of  the  extra- 
IWDM0  «Jtocss  oclj,  that  ihc  probability,  comporatirely 
■peakuig,  of  bunrit  ntrullecliun.  (vii.  L^ljimn  or  uon'HTtjf- 
Uctjon  ai  one  liro^,  nod  <]V)M)<icion  avcordmglv,  followed 
by  triM  asd  corrective  ronttJ^tionJ,  ib  coaBidcrablc 

Oo  tbe  part  uf  a  ildrndant  wbo  la  (fuihy  (a»,  under  thr 
vom  ijitem  of  rnmirmlnrnrodur^  ibftLor^r  WM establbhed, 
a  vaat  nuqorily  vf  ih«  wholtf  namlwr  of  person*  nrOMcuied 
almyvbftvc  bccaf;  on  the  pait  of  a  guilty  ddcodaui,  an 
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ScCTios  II. — Facultjf  &f  amatdfHcnt^    in  what 
cates  refund  in  English  c^mtff  practice. 

If  the  nmcUce  of  Eiiglifih  e(|uity  courts  be 
tried  by  die  sian^mxl  which  wc  liave  dow  laid 
down,  ]l  ^viU  be  fuutul  mcou«Utciit  iu  a  inont 
extraordinary  degree, 

in  equity,  a  de[K)aitton  is  sometimes  called  a       i 
depDsibon,  f^otiictimcs  not.     I  shall  bcpn  wjUi        " 
llie  deposilioDs  which  are  not  called  de]>o^iUors, 
and  then  go  on  to  those  wliicli  aru. 

L  De|tEi8ilioikH  called  utisnrr*,  ronUiningf  the 
tcAtiniony  of  a  jmrty  on  one  «de,  vix,  the  de- 
fendant. 

In  some  instanceftt  the  equity  courts  have 
allowed  ft  (lofi-ndant  to  amend  hii^  answer:  and 
in  ail  thrisf  JrTstuncoi^  Oiey  haw  done  well. 

In  other  instances,  thoy  have  refused  this 
liberty:  and  in  all  these  instances  they  have 
done  dL 

In  tlie  sort  of  thing  called  an  answer,  iw^ 
inttnimcnts  of  very  diHerent  kinds  are  con- 
founded:   1,  Cluims,  or  di-mmids;    viz,  on  tliD 

•|ipticatio&  for  UWif  to  nm^mt  hi«  ilf|ii>»itiott  vilJ  torn-  ■ 
mouiiflMve  tItJA  oiim  : — RcvoUUis  iu  \\\%  mirid  lliv  t^ali-  V 
tnnjiy  ho  hn(  brrn  drliirringp  tEiJior  llml  fjirtnrcimiiiWlailoa 
will  f>rf!ftcnt  iuelf  to  hjia  u  hdag  dbprovcd  >ud  rracldrtd 
unktmble  by  cduDter-cfidcnCG,  either  ol  intrti  ct  o^  txtr^i 
ItjT  lb  inooDvUtmcf  widi  Komu  fact,  trun  cft  fEtltc,  of  Ilia 
owri  adviuiciag,  ot  with  soau;  f^fi  >ufKcirnUy  <4Uiblbhcd  by 
evidence  Ircra  same  ocbcr  «oarco.  In  ih^tc  Gireiini»UiitC«*i 
cpportanitToruncDdmmt  being  then  prctcutG^  to  kini.  kfl 
wdl  be  B|fi  cnuDcii  td  cmbncu  it;  vhr?  Lccnavc  icma 
icbtao  hat  occunvd  to  bin,  by  m«uu  of  ubich  be  hopo*  lo 
fei  nd  of  liic  iacvowktsry,  and  noko  op  bii  Matcnu^l  to 
«ucb  a  co<i»(vt>cc,  u  OtftU  ibougb  io  naiiy  poinU  it  be 
blt^,  tt  ni;ry  in  llic  nxaUml  pviAt*  tiflcrcl  bmi  k  chvico  of 
Mag  bvb«\'V(l< 
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part  of  a  dc^rcndant,  (for  a  plaintiff*  in  equity 
never  makes  snsweis^,  ixiuuu-.r-daiiii^  cuuater- 

EittftRcls:  nnd  2.  Kexpon^e:;^  in  tlicway  often- 
timony.  extracted  by  thu  inlcnrogatoricfi. 

On  thb;  occasion,  as  on  nmay  others^  torcfnae 

to  a  man,  nt  uny  lime,  the  taculty  of  preferring 

liny  such  claims  as  he  conceives  himself  able  to 

iiake  giiod   in   law,    \s  luaDifest  iniquity.     A 

claim  may  indeed  be  ill-timed;  and,  on  that 

;ffroand,  the  reception  of  it  may  with  propriety 

be  refused  at  that  time.     But  tt^iat  i^  uot  tiio 

grouDd  of  rcfusul  here :  ibr,  in  a  ^'ariaty  at  in* 

«taiice«r    itntcfidmeiitsi    to  answers  have  been 

permit  l«d. 

Katiooal  cause,  none ;  probable  historical, 
[laycholopotl,  final  cause,  defiirc  of  making 
DuHine^K.  Let  it  not  be  thought  Uiat  the  coun- 
terclaim, be  it  what  it  mav,  would  never  be 
^^niiprtained.  No  cliiini  ciui  I>e  framed  si>  unrea* 
KJiuliie  an  n«>i  to  be  leceivcd  ;  liiif.  there  muU 
[be  another  suit  for  it.  File  >-our  bill,  dcfci>dant: 
change  voursclf  into  a  plaintiff,  and  treat  the 
court  with  a  fresh  suit :  that  you  may  do,  nod 
welcome. 

To  refuse  to  a  man  whose  testimony  has  been 
tiuxffrect  or  ineompIelfT,  the  liberty  of  makh»g 
i1  correct  and  complete,  i*  iniquity  rqtially 
t.  and  Mmething  worse :  it  i^  prulncingthe 

feet  of  false  Ics^mooy,  without  incurring  tlio 
'punidhmeot. 

Oh,  bnif  instead  of  adding  truth  to  falsehood, 
he  may  add  f;tWh(xx)  to  tntlh. 

Answer  1.  The  objection,  if  ^^ood  in  any  in- 
^Ijincc,  would  be  good  id  all  instances.  Vet 
alill  voiir  cases  arc  open  to  applicatjoiis  for  thi& 
liberty. 
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Answer  2.  What  if  that  wbich  he  now  wishes 
to  add  be  l^se  :  are  you  under  any  obligation 
to  believe  it?  The  second  deposition,  will  it 
i)ro\e  iiiconsialent  with  the  Rrst  ?  Incoiiiustency 
i»  ooe  of  the  means  of  detecting  falitehood. 

Answers.  On  an  indictment  in  the  King;'^ 
BcDcli  for  an  assault,  the  ?}auic  deponent,  the 
prosecutor,  tells  lus  story  three  or  four  times 
over :  tbrve  or  four  tiincv^  on  tbo  occiDiiou  of  so 
many  statctl  enquiries,  bcNides  any  number  of 
casual  times  on  the  occasion  of  the  first  of  those 
three  or  four  enquiries. 

But  when,  in  order  to  make  the  amendmentt 
a  part  of  the  answer  i«  obliterated,  the  iDCOD- 
histeiicy  Aiics  not  aiijiear.  It  is  only  in  one  of 
two  modes  of  amendment  that  this  can  ha|>pe-n; 
nor  in  that  can  it  happen,  but  by  your  fault. 
First  you  make  the  inconvenience,  and  then  you 
plead  it. 

The  amendment  which  the  defendant  wishes 
to  make — ttie  tendency  of  it  may  be  to  his  advan- 
tage, or  it  may  be  to  his  adversary '»  advantage. 
In  the  latter  case,  the  iniquity  is  dotihled  :  you 
will  not  suffer  the  defendant  to  speak  truth ; 
you  will  not  antler  the  plaintiff  to  hare  justice. 

"An  answer,"  it  ift  :^aid,  "shall  not  be 
amended,  after  an  indictment  for  perjury,  pre- 
ferred or  threatened,  in  order  to  avoid  an  indict- 
ment/'* '*  Upon  a  motion  to  amend  a  schedule 
to  the  defendant's  answer,  an  indictment  for  per* 
jury  having  been  preferred,  or  at  least  threat- 
ened, the  Lord  Chancellor  refused  to  interfere, 
ahliuugh  he  tiKik  it  to  be  clear  Uiat  the  dcfeod- 
antdid  not  intend  to  perjure  liim^lf,  as  he  bad 
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no  interest  ia  so  doiBg.  The  question  would  be 
proper  before  llio  grand  jury,  who,  if  ihey 
thought  the  defentlant  did  not  intend  to  perjure 
himwif,  would  throw  out  the  indictment :  on  the 
other  hand,  if  there  were  ground  for  the  indict- 
mwU  it  would  be  wrong  for  him  to  interpose, 

"  The  reporter  "  (saya  a  note)  "  has  Iwcn  in- 
fonned.  a  sunilar  npjiltoniinn  had  beeu  rejected, 
a  fifw  days  hrforc',  in  the  caw.-  of  Va»ix  v.  Ij>n] 
Waltham,  where,  however^  the  Lord  Chancellor 
seemed  inclined  to  grant  the  motion,  if  the  affi- 
davit had  cUariy  shown  it  to  be  a  mUtakc/' 

The  amendment  not  made,  the  grand  jury 
would  have  found  the  bill  or  thrown  it  out ; 
ai>d  the  amendment  made,  what  should  have 
hindered  them  from  doing  exactly  the  same 
thing?  If  tho»e  to  whose  prejudice  the  refusal 
operated  had  not  been  thus  injured,  in  what 
way,  unless  by  positive  andnuedlcss  institution, 
would  the  autlioriiy  of  the  grand  jurj'  have  been 
ohjttnicted  ? 

Oljserve  the  wavering:  a  natural  efieet,  where 
reason  i&  unknown,  and  precedents,  as  usual, 
opposite.  Observe  too  the  process :  teetiinony 
actually  received^  to  know  whether  lestimonv, 
and  from  the  self-same  pt-rKon  igllie  self-same 
point,  shall  be  allovk^cd  to  be  received:  folios 
upon  folioai  written  and  received,  to  know  whe- 
ther a  word  or  two  of  the  words  contained  in 
ihcm  &!mll  be  received, 

On  thijs  foolinp  st^indi*  (he  bnstine&s  of  repeti- 
tion, or  of  making  aniundnient^  to  answers,  in 
(he  pTBClicc  of  Englif^h  equity.  By  what  com- 
bination of  power  ami  industiy  could  it  have 
been  placed  on  any  fooling'  more  favourable  to 
the  msuntenance  of  profitable  uncertainty,—  less 
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favourable  to  the  cxtractton  of  truth  a&d  the 
maintenanee  of  justice?  ''Shall  the  amend- 
meiu  be  |>ermittefl  ?'  is  a  potnL  always  sub* 
jcdecl  10  coJitcsUuioJi.  But,  if  it  be  i^eceived, 
it  ift  received  in  the  morle  in  \v'hich  talAehtwd 
receives  as  little  di»:mii^:emeiit  as  it  ean  rc- 
ccivx :— no  room  for  uUcrior  interrogation  i—no 
room  for  ricd  tGCc  ficniliay. 

Besides  wh:itever  niimD(>r  of  unreported  ease? 
that  mayremHii)  lust  to  the  world,  carrnt  ^uia 
rate^tur^v,  the  hooks  atfoTrl  I  know  not  many 
reported  ones :  in  gome  of  these  the  liberty  wa» 
granted,  in  »ome  refused  :  »nd,  upon  the  \vhole, 
tbe  man  of  law  may  road  for  his  oncoura^ment, 
and  the  suitor,  if  h^  hai;  oye«  for  Kiokiu^  intu 
aadi  lH>ok$.  tu  hi?*  dismay,  that  '*  there  are-  no 
eertatn  rules  for  amending  ansMrni/'* 
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Take  a  case  in  which  the  object  of  the  defen- 
dant in  his  amendment  was  to  speak,  not  in  the 
simple  character  of  a  deponent,  recollecting 
himself,^  correcting  himself,  and  delivering  con- 
fessorial  testimony,  but  in  the  mixed  character  of 
a  deponent  and  a  party  defendant,  delivering 


4.  There  aie  no  certain 
rules  about  amend- 
ments of  answers,  for 
those  amendments  are 
in  the  discredon  of 
the  court. 

5.  An  answer  may  be 
amended   even   after 

'  a  prosecution  for  per- 
jury commenced  a- 
S'nat  the  defendant 
what  he  hail  sworn 
in  his  answer,  where 
U  plainly  appears  to 
beameremistake.  Lb.-' 

6.  Where  an  answer"\ 
not  allowed  to  be  a-f 
mended,  barely  upon  > 
the  affidavit  of  the  de^  I 
fendant,  J 

1.  Liberty  given  to  a-' 
mend  an  answer  so 
as  to  explain  an  ad- 
misaion     therein     of 

a«sets. 


S.  Answer    allowed 
be  amended  by  ad 
ding  facts. 

9.  Liberty  given  to  de^ 
fendant  to  amend  hia 
answer  by  striking 
out  the  admission  of 
the  plaintiff's  pedi- 
gree after  publication 
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K(?lf**erving  t^fitimony,  aHsertmg  a  fart  for  the 
purpose  of  groundiiig on  it, a  freftli  counterclaim. 
At  a  time  subf^eqiicnt  to  that  of  llic  putting  in 
the  antwer,  the  factwisf^cd  in  this  \vay  to  be 
brotif^ht  to  view  had  takei^  place.  The  fact  is 
true  :  is  thu  defi-nd;«nl.  tu  br  Miffi-rcd  to  ulli*{re 
it  ?  The  claims  founded  on  it  are  just :  is  he  to 
be  suffered  to  take  tlie  benefit  of  them  ?  Not  he 
indeed.  And  why  is  he  not  ?  because  he  would 
have  his  due  a  year  or  two  sooner:  because 
the  man  of  law,  in  ;itl  his  hundred  shape?!, 
wonUi  thus  be  defrauded  of  his  |irey. 

"  To  order  the  cauiie  to  stand  ovcr^  till  a  new 
bill,  in  which  tho  fact  can  be  put  to  issue,  be 
brought  to  a  hearing  with  the  orii^nal  suit" — 
tliif^  19  what,  in  the  eyes  of  the  then  Icumed, 
and  since  by  *<iirh  k'unnTig  unnobled^  trealisc- 
vvritcr,  "«icms  to  be  the  proper  way,"  Suitor, 
would  you  grudge  your  hundred  pounds,  or 
your  two  hundred  pounds  (i^upposiiig  j*ou  to 
have  it)  ?  Can  you  be  so  unreasonable,  when 
you  are  informed  that,  in  the  eyes  of  the  »^ame 
suprcniclv  learned  pt^fM^ii,  a  bdl  for  thi*^  puqiose 
secmii  to  bu  in  the  naiurc  of  a  pica  piih  dttsTcin 
continuance  at  common  law? — so  that  equity, 
it  seems,  consists  in  caichintr  wtth  avidity  at 
every  pretence  for  the  manuf^icture  of  delay* 
\-exation,  and  expense,  that  can  be  found  in  tbe 
»torehous4>  irf  the  special  pleader.  The  fact  b 
ready  to  be  Rc-cn,  but  the  man  of  hw  is  not  yet 
ready  to  see  it:  the  parties  must  first  hare  b«en 
under  a  fresh  course  of  vexation  nnd  pillntrc  for  a 
few  months  or  years.  All  this  while  observe 
that,  by  the  plea  piiis  darrein  arfnlmtattcr^  the 
]Mtrly  receive*  the  benefit  of  a  fresh  fact  without 
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^th«  misery  of  a  fresh  suit :  and  the  proposal 
h«re  in,  UiaE  the  party  shall  not  have  the  benefii 
of  mny  fresli  fact  without  a  fresh  suit :  such  ia 
the  lope,  »uch  the  morality  of  this  learning: 
«uch  is  the  improvement  made  upon  common 
law  by  equity. 

Think  of  what  any  cne  ^u\t  in  equity  is; 
think  of  what  an  additional  suit  miiitt  be ;  and 
Ibiok  of  the  judge  who  would  force  men  into  it 
for  such  a  cause! 

Objeetion- — Was  it  not  your  fwi\  phin,  that 
tlic  making  or  not  maktn^?  amendmeittfi  to  testi- 
mony  xhuuld  be  committed  to  the  discretion  of 
lilt  jiidgt:? — Ve*4 :  on  the  ^uppof-ition  lliat  the 
itimony  is  collected  in  the  mode  atrknow* 
IcdjTf^d  to  be  the  only  good  one.  viz,  by  in- 
t^rm^^tion  Wi^  twr*  Why?  Because  this  mode, 
thoufEh  so  much  more  tru£tworihy  than  every 
&ther  with  reference  tothedirect  ends  of  justice, 
Mnolv<'>  a  s^rrrfiire  In  the  way  of  delay,  vexation, 
and  expense.  But,  in  the  case  where  under  the 
Icchnicul  system  the  faculty  of  amendment  ia 
tso  often  rcfiuicd.  in  the  CMC  of  the  answer  in 
equity,  ameadments  mit^ht  suct^ced  one  anotticr 
ia  any  number  withotit  addition  1o  thi'  cx^)ease. 
Tlie  siinendment  not  bein^  In  be  jtubjected  in  any 
caifc  lo  interrogation,  the  transmission  nf  the 
few  linc»»  or  few  words,  that  in  such  a  case 
Would  be  necefi£ar>%  would  not  be  attended 
with  any  expense  worth  rtt^rdin^  [;factilioufl 
expense  excepted,  to  which  of  course  there  arc 
no  boundfl).     The  receiving  it  quietly  without 

.argument,  would  not  be  attended  with  any  ex- 
pense. What  create:^  the  cxpcn&e,  is  the  di?* 
pute  whether  it  shall  he  received,  after  il  ha» 
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earliest  and  latest  the  ftculiy  w^  refuj^ed;   in 
llie  four  otl)ft3i  \l  was  tiUow<^ii. 

Id  the  4tli  (CireilU  and  Gansel)  the  laci^a^of 
the  lord  chancellor  (Lord  KiDg)  is  w  conH>npinl 
tothccodsof  jiisticc,  so  dissonant  to  :hc  general 
tenor  of  the  lun^a^  of  law  and  equity,  that  I 
cannot  refuse  mj^flf  tliL'  satisfaction  of  contein- 
plating  it  in  the  vetj'  words :  "  ^Vhen  it  appears 
to  the  court  that  either  the  examiner  in  mis- 
taken in  taking  the  deposition,  or  the  witncsft  in 
making  it,  1  think  it  for  the  ads^anoement  of 
truth  and  justice,  that  the  mistake  should  be 
amefkded,  and  the  Kooner  tliis  i»  d^jne  the  better, 
in  regard  the  witneHift  may  be  driid.  nr  in  remote 
parte,  before  the  hearini; :  it  will  be  hard  and 
unjust  to  pin  a  \vitncfis  down  to  what  is  a  mis- 
take, by  denying  to  rectify  it :  as  to  what  haa 
been  objected  of  the  inconvenience  of  amendin]; 
the  deposition  aAer  publication,  it  was  im- 
poKHible  to  kivyw  it  until  publicalion:  vrliere* 
upon  let  the  deposition  be  amended,  as  desired, 
and  the  witness  swear  it  over  again/' 

This  was  the  tang:uagc  of  a  man  of  sense  and 
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luKMSty :  a  spring  in  on  Ambtan  dcficn :  but  it 
was  Dot  of  a  natare  to  ruD  Iod^.  Anno  ISOO, 
the  digested  indirjc  afTords  tlij«  sole :  *'  MqUou 
to  amend  depo&ilkins  after  publication  rduscd." 
logram  V,  Mitchell.  Slarch  1800.  6  \cs,  jim. 
£97, 

Compare  what  Lord  Kio^  says  abool  amend- 
ing depositioofi,  with  all  that  U  said  and  done, 
as  above,  about  amending  ani^wers :  see  whe* 
tlier  there  be  anything  in  the  »ituation  of  a 
dercmlant,  that  should  rcnrier  the  interests  of 
truth  aiid  justice  less  worthy  of  the  regard  of 
a  lord  chancellor  than  in  the  s^ituation  of  an  ex* 
tmiieotis  wilne^si ;  ^ir  anything  io  the  ttstitnony 
of  the  oiie,  that  should  reiuk-r  the  rectific^tiiMi 
of  a  mistake  in  it  less  conducive  titan  in  that 
of  tlic  otlicr.  io  the  advancement  of  truth  and 
justice. 

Coiupaie  the  language  of  seo&e  and  honesty 
in  the  mouth  uf  Loid  King,  on  the  Hubject  of 
amending  de[x>sitii>ii?i,  with  the  language  of 
everybody  el^  on  the  subject  of  amending 
answers:  but  of  all  things  forget  not  to  com- 
pare it  with  the  u«e  above  proposed  to  be  made 
of  the  plea  of  iwu  ihrrria  anUtwiame. 

A  nut  the  \*nvii  rtinouN  cireiiniKtauce  tn  tliiK 
buj^ineAA  is  the  utter  want  of  reference  between 
the  cases  relative  to  depositions  and  the  cases 
relaiive  to  answers-  Between  two  objects,  in 
themselves  bo  nearly  approaching  to  coind- 
dence,  Oie  difleretice  ofaL^nomiiiation  seemK  to 
have  raised  up  a  barrier  impenetrable  to  every 
learned  mind.  No  alluBion  in  arguments:  no 
reference  in  books  of  practice,  or  abridgments,  or 
iodexea.    The  light  of  reason  had  shone  iqion 
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the  expanse,  the  whole  expanse  of  the  subject, 
in  both  its  branches,  froai  the  mind  of  Lord 
King :  but  it  was  not  that  light  that  was  suited 
to  £e  sensibility  of  learned  eyes.  The  light 
shone  in  the  darkness ;  but  the  darkness  com- 
prehended it  not. 
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CHAPTER  XIIL 

or    »POKTAXCOUS    OR    VXI^fTKAftOOATtD 
TESTIMONY. 


StCTioN  L — In  what  crfwJ  mgkt  unmterrcgaicd 
testimony  to  be  T€<xivtdi 

Ik  the    description    given    of  the    mode   of 
briri^iii]ir  facts,  or  siipjx^sed  facU,  under  the  co^- 
iiizctiicc  of  tlie  juilgt?,  a  fiupposition  all  alung^ 
though  tacitly,  made,  has  been,  that,  for  the 
eliciting  of  the  facts,  a  ooncii|>nnHcnt  question  or 
scries  of  questions  has  been  employed.     To  the 
best  or  rather  only  proper  mode  of  conducting 
the  business,  such  introductory  interrogations 
arc,  a*  lias  been  seen,  necessary.     For  what 
reason  Iho'  arc  necessary,  has  also  been  fully 
fihc^Ti.     But,  in  ■whatever  degree  this  mode  is 
preferable  in  general  to  the  oppo^tc  mode,  it  is 
by  DO  means  the  only  one  in  use.    Hence  comes 
the  necessity  of  another  distinction  on  the  sub* 
ject  of  evidence. :  1.  ei'idence  broiightotit  in  an- 
swer to  questions,  or.  more  shortly,  eridefice  by 
examination;   2.  evidence  ^onArrtcotM,  issuing 
from  the  source  of  its  own  accord. 

Of  this  sort  i^  that  species  of  tCHtimoDy.  the 
expression  of  which  (so  much  nf  it  as  is  ex- 
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Inbited  by  one  and  the  sumc  clepooent,  am 
^fiatu,  in  one  and  ihc  same  infltrumcnl)  forms  the 
tenor  of  what,  in  the  spurious  latinhy  of  Eoff- 
li»h  luw,  ha«  obi^tucd  the  name  of  an  affidavit. 
Say  then,  I.  ifvidcQce  by  examination,  2.  evi* 
d«ncc  by  affidavit. 

When  i  spoke  of  the  opposite  fonn  as  prefer- 
able  to  this,  I  fsuhjoincd  (what  was  necessary  to 
be  flubjoined)  a  mark  of  limitution,  exprn^sed 
by  the  woMs  in  ge^cruL  Case*;  there  certainly 
are,  in  which  this  inodt?  of  exlitbiting  evidence 
may  be  prcfrrablc  to  the  other.  Al>u«;d  as  il 
ivill  be  found  to  he,  it  is  by  no  means  wthout 
its  use. 

As  a  moda  of  coming  at  the  truth  of  the  case, 
where  the  extraction  o{  the  truth  is  attended  with 
any  c«>aMd€rable  liltiicidty,  nutliia^  can  be  more 
palpably  incomj>etent  than  the  use  of  ihiin  irre* 
pillar  shnpL\  when  confronted  in  tlize  pornt  of 
view  with  the  rcfjuiur  shape  in  which  evidence 
Is  exhibited  in  ordinary  castas.  Yet  evidence  in 
this  shape  in  employed  in  a  mnltiljdc  of  in^- 
stances,  and  with  indisputable  advaiuace.  It 
u  so  in  Engliali  practice,  it  ia  so  in  French 
practice ;  iwr  can  I  conceive  how  ti\c  use  of  it 
eun  well  be  avoided  in  the  practice  of  any  other 
political  state, 

Cases  therefore  beinp  to  he  found  in  which  it 
is  einpli>ytrd  wilh  advantage,  what  iirt-  ihoHe 
CBsesf  Hy  what  marks  are  they  to  be  recog* 
nmd? 

The  re^lar  node  of  extracting  evidence 
betDg  (with  reference  to  the  main  end  of  proce- 
dure, m,  rectitude  of  decision)  llie  only  loleni- 
bly  competent  mode  in  most  cases,  and  not 
inferioi'  to  this  irre^ipilar  mode  in  any  case;  if 
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in  any  case  it  can  be  proper  to  resort  to  this 
extraordinary  mode  iiv  preference, — to  depart 
from  tliat  which  is  in  Ren^rral  tlic  unly  t-Oigible 
mode, — U  must  be  in  respect  of  koiiic  special 
advantage  to  be  derired  from  such  departure* 
l"hi^,H|>ociftl  advantage,  if  tJ\c  lust  of  Ihc  several 
subordinate  ends  of  procedure  (\ix.  delay,  rex- 
ation,  and  expense)  »  rightly  made  up,  must 
be  referable  to  one  or  more  of  ihos^  ends. 
Thus  f;ir  tlmn  mc  sltc-  arrived,  v]i-  that  it  is  only 
for  the  sake  of  »ome  saving  to  be  made  in  the 
articles  of  delay,  vexation  and  expense. — one  or 
more  of  them,~:bat  the  sort  of  evidence  called 
spontaneous,  endence  by  affidavit,  ought  to  be 
received. 

What  cu3^'j4  corae  witliin  Uiift  limitation? 
They  arc  comprizable  under  the  folto^iug  de- 
scription, viz.  ca^cs  where  the  extraction  of  the 
truth  is  no:  attended  with  any  considerable 
difficulty.  How  then  to  search  out  these 
casesi? 

Tu  quadrate  Avith  thf^  niAsn  of  facts  rer|uiaite 
to  be  brought  to  view,  the  evidence  exhibited 
in  each  instance  must  in  the  tirst  place  be  cor- 
rect,—conformable  to  Uic  faec^a^  far  as  it  goes; 
in  the  next  place,  complete, — corresponding  in 
its  extent  to  that  of  the  whole  mass. 

But  how  to  make  sure  of  its  covering  the 
vbole  maitfi?  To  make  sure  of  it  in  each  in- 
staiDce,  a  complete  dcscriplion  of  the  whole 
mass  requisite  must  be  capable  of  being  giren 
ID  each  instance.  This  is  actually  done  in  all 
caaes  when-  the  nature  aiHl  extent  of  the  lai-ts 
aougbt  ia  described  and  settled  by  pre-appoiiit- 
ed  lorm.H.  A  form  of  thifi  (virt,  has  it  been  pne- 
appomtcd  by  the  legislator?     He  ha9  framed 
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Ihcti  tu  )iimiM*ir  n  i^ricejition  of  tive  exuct  pur- 
port and  description  of  the  masft  of  TactH,  Ihe 
exUlcocc  of  wbKh  he  srislic^,  for  the  purpose  in 
queation,  to  ace  ascertained :  be  has  given  ex* 
pression  to  it  in  and  by  that  form.  Being 
according  to  that  form,  u  caimot^  in  the  legis* 
)ator'«  owik  view  of  the  matter,  fail  of  being 
complete. 

In  ihu  (Jrawmg  up  of  a  form  of  Uii»  asorl,  two 
cautions  picsont  thcmsdve^i  as  higlily  material 
to  be  obsenrcd :  viz.  t£iat  the  description  of  the 
aus  of  facts  to  be  avvm:d  shall.  If  possible,  be 
of  nuch  a  description,  that  the  averment  of  it 
(if  false)  cannot  be  made  without  subjecting  the 
deponent  to  the  imputation,  at  least,  of  (lerjury. 
2-  In  the  next  place,  that,  in  case  of  peijury, 
Uie  facts  pitched  upon  in  thin  way  for  attesta- 
tion shall  be  such  (if  possible),  as  that,  of  the 
perjury,  if  commitft-d,  the  nattirc  of  the  case 
shall  affiHncI  a  probability  of  a  muss  of  contrary 
proof  suHicient  for  conviction. 

An  example  sufficient  for  the  illustration  of 
the  above  rules  may  be  fnimd  in  the  case  of  an 
affidavit  made  requisite  (suppose)  to  entitle  a 
man  to  rectrivf  a  ]R'ri(xlic!ii  payment  due  u|jon 
la  annuity  granted  for  the  term  of  another 
man 'ft  life. 

I<  SnppOHC  the  form  of  the  deposition  to  be 
in  these  words:  Juratu^  (the  deponentj  makcth 
oath  and  le^ith,  that  the  said  Vivant  Denom  fthe 

rrsoa  in  qucvlton)  wa»   liviiiir  ut  llie  cily  of 
'ariA  on   the  first  day  of  tl^^  mstant  Jiinuary, 
tavits  of  life,  of  a  tenor  not  more  precise 
tliiit,  have,  I  am  inclined  to  Ihmk.  been 
9ved,     Hut  can  perjury  be  aMtgtioI  (n^  the 
Itrm  is)  upon    an    atfidavit  thus  worded?     I 
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fihoold  miicli  doubt  it.  Vivant  Bcnom  was  no 
longer  living  at  that  day.  Jumtus,  on  bein^ 
prosecuted  as  for  perjur^^,  j^roduce^  a  man  who 
cle]K>«e!i,  and  that  truly,  that  lie,  the  deponent, 
bad,  ])reviQU»ljr''to  the  taking  of  the  affidavit,  in 
the  predeoce  of  Juratu^s,  mentioned  Vir«nt  i)e* 
nom  tB  n  person  then  alivu:  the  deposition 
may  easily  cnouf^h  have  been  true:  it  may 
have  been  equally  true,  whtlhcr  the  dL>puoi<nt 
nt  thi^  timu  of  iKc  ubov«;  convirsattoEi  liolit^ved 
Dcnom  Co  be  then  alive,  or  bclteTcd,  or  wax 
even  certain,  hy  the  evidence  of  his  own  »c^ae9, 
to  the  cc-ntrar^-.  Yet,  after  a  deposition  to  this 
effect,  u^juld  Juratus  be  convicted  of  perjury! 

InMeMl  of  l>eiu^  woitled  ai$  ahwe,  let  the 
form  nm  thus: — ,)iini1iK  inakelh  »»lh  and 
sailb,  that  the  suid  Vivant  Dcnom  was  IWing 
at  the  city  of  Paris  on  the  first  day  of  this  in- 
stant January',  inaf^much  aa  he  (this  deponent) 
did,  on  the  day  afore^^aid,  of  the  month  aforesaid, 
at  tlie  place  aforesaid,  see  the  said  Vivant  De* 
iMifii,  ht?  iht*  Miid  Viv;iJkt  Denont  bring  then 
alive,  in  thi^t  v^^c,  tiH[tjH>Hm^  it  c»tabl[slied  by 
sufficient  evidence,  either  that  Dcnom  ^vas  then 
dead  (say,  to  put  the  matter  out  of  doubt,  seve- 
ral days  before),  or  that  Jumtus  wti£  in  no  part 
of  France  near  tbat  time;  so  far  at  least  as 
depends  upon  the  wording  of  the  form,  no 
doubt  could  exist,  to  prevent  a  ccjoviction  as  for 
perjur>\ 

AmonfT  the  variety  of  »lcp»  tbat  come  to  be 
taken  in  the  course  of  any  ^yHlem  of  proct*dure. 
facts  in  abundance  may  be  ioond  simple  enough 
in  th^r  nature  to  Rive  occasion  to  afEdavita, 
printdl  forms  fnr  which  mifrht  be  framed  by  the 
appointment  o^n  of  a  legiuator.  But,  over  and 
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above  the  cases  of  this  description,  otlicrs 
might,  from  time  to  lime,  present  tl\cfii»<^lvcfl, 
m  whieh,  at  tbo  instance  of  the  party  cuUin^ 
for  the  ovidcQcc^  li  fonii  might  be  prepared,  in 
coiifuniiily  to  tlic  ahovt  nileB,  under  tlie  eye 
and  with  the  ollawance  of  the  judge.  It  would 
be  hifl  care  to  proride  that  llie  indulgence 
prayed  for»  on  the  gix)und  of  a  casing  in  jwint 
of  delay,  vexation,  and  expense/ should  not  be 
purchased  by  loo  i^freat  a  sacrifice  (if  by  any 
vurriftf-e  id  ;i!!),  in  rL'-'^pttl  of  rectitude  of  deci* 
Aion,  the  mujn  end  cjf  judicature. 

But,  hovr  commodious  and  eligible  soever  it 

ay  be  that  evidence  should  (to  save  ihe  Irou- 
ile  of  personal  attc'nduncc  in  the  course*  or  on 
the  occasion  of  a  suit,  or,  where  there  is  no  suit, 
to  prevt-nt  a  KUit)  Ik'  received  in  thin  form  in 
the  first  instance;  it  by  no  meaas  followR,  that 
the  cndence  thus  given,  should  noU  so  long  aa 
tbo  dc]>onent  were  living  and  forthcoming,  be 
on  any  subsequent  occasion  subjected  to  scru- 
tiny in  the  ordinary  mode.  Tlie  expectation  of 
such  a  scnftiny  would,  at  the  time  of  making 
the  affidavit,  be  a  very  powerful  check  to  in- 
conectness  as  well  as  mendacity ;  a  very  power- 
ful security  for  the  eorrectncss  as  well  as  venu 
city  of  t]ie  testimony  contained  in  it. 

At  present,  under  (lie  Eiiglinli  )tiw,  no  xueh 
check,  no  such  security,  exists^  at  least  lu  any 
anrt  of  regularity,     fn  the  case  of  a  non-litigant 

itness,  the  having  made  an  atHdavit  in  regard 
Id  any  fact,  would  not  indeed  exempt  him  Jrom 
being  called  upon  to  give  bis  evidence  viv4  voct^ 
in  the  ordinary  xv*ay,  in  any  cause  in  which  lie 
ht  have  been  called  upon  fur  this  purpose 
Uiere  been  f>o  Mich  affidavit  made.     But, 
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M,  according  to  the  general  rule,  no  defetulani 
can  be  examined  rhn  vece^  in  n  cause  of  tither 
kind,  |M*iia)  or  non-penaU  nor  any  plainlilT  id  a 
non-penal  oni-;  tlie  consequence  i^,  Ibat,  upon 
the  whole,  it  can  seldom  happen  Uiai  a  pcraon 
who  has  given  his  testimony  in  this  unscru- 
tinized  shape,  can  look  upon  himself  as  liable 
to  be  called  upon  to  speak  lo  the  same  points 
lUidEf  the  check  of  the  regular  r;W  twee  scrnttQ\\ 

At  preftt^nt,  the  only  seenriiy  there  is  (ti€  ifie 
trnih  <A  testimony  tJiken  in  l\m  way,  is  the 
prospeclof  a  prusecutioii  as  for  perjnn\  Seve- 
ral cauiiC8  concur  in  rendcrin^^  thi^  remedy  a 
verj'  iuadei[uate  succedaneum  to  the  projKited 
ercntital  tW  vtKc  examtnatiun. 

1.  Where  the  side  of  the  prosecution  could 

J  reduce  but  one  witness,  the  prospect  of  pro- 
ucing  by  such  evidence  the  degree  of  pernua- 
sion  requiflite  for  conviction,  would  at  bc*t 
a]>|)ear  extremely  precarious,  commonly  bope- 
IcMi:  in  thii*  case,  the  roirmion  phniM'  is,  U  m 
but  oath  agaittat  oath  :  and  tliougli  it  is  in  words 
only  that  the  equality  is  constant,  in  rcaJ 
amount  accidental  anJ  even  rare,  yet  the  sim- 
plicity of  the  arginiient  gives  il  M'eij;jbt  which 
cannot  but  be  expected  to  be  in  general  pre- 
vailihir. 

2.  In  the  next  place,  how  fully  soever  Ihc 
falsehood  of  a  statement  in  an  afbdavit  may  be 
put  out  of  doubt,  there  cannot  be  any  more  than 
there  on^ht  to  be,  any  expectation,  that,  in  a 
case  where  that  falsehood  is  r^rarded  as  stand- 
injf  clear  from  niemlacity.  a  prow^rntion  fnr^r* 

t^Eiry  (sunpcif^ingit  iiislilutet)}  MOtild  i>e.  followed 
y  conviction. 
*3.  In  Ihc  third  place,  this  remedy  (a  «cx- 
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Atiou!^  one  to  the  party  already  vexed,  as  well 
as  severely  penal  to  the  aalhor  of  the  vexation) 
canriot  be  Ekdministcred  but  by  a  auit  on 
purpa>ie. 

4.  Ill  the  fuur;h  place,  the  satjs&ction  to  the 
party  injured  \st  nut  either  inimediate  or  cer- 
tsiD,  but  remote  and  even  (trecarious. 

On  the  other  hind. — suppose  ihecxpcctatjon 
of  an  eventual  viva  foct  examination  and  cross- 
examination  to  han^  over  u  man's  head, — an 
t^xpecUition  to  ihis  cftVcl  woi»3d  affbnl  a  de^ee 
of  security  for  conectncss  as  well  as  vcrarily, 
mueti  beynnd  what  hitherto  roen  have  been 
aeciistonicd  to  experience,  or  so  much  aji  con- 
ceive. 

The  exj>ectation  of  this  jienitiny  y^iW  in  no 
incf  nii^ilt-nthh-  degree  answvr  the  iMir|>uM-  of  the 
actual  apjdfciition  cf  it ;  as  in  the  caMr  of  the 
dcclaraticHi  of  propeTt\%  required  for  the  pur- 
pose of  the  income  tax^  olluaed  to  in  a  former 
place. 

Upon  the  whote,  the  ndmUsion  of  affidavit 
e^'idence  appears  to  stand  on  airoilaf  ground 
to  that  of  unsanctioned  and  thence  uoAcruti- 
ni2£d  nflieial  evidence.  In  both  instances,  evi- 
dence, in  a  shape  evidently  inferior,  is  reecivod 
in  Ueu  of  evidence  in  that  shape  which,  on 
account  of  its  mauifcKt  superionty,  is  become 
the  ordinary  shape.  In  Iioth  instances,  the 
prejtumption  is,  that,  in  rrspe-ct  to  the  seriirily 
ibrYCracity  and  correcluess,  ami  ihence  for  rec- 
titude of  decision,  the  evidence  which  in  other 
cues  would  be  mtinifestly  inferior,  ii;  not 
%o,  practically  speatwing,  (at  least,  in  such  a 
degree  ai  to  forbid  the  employment  of  it),  in 
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Uie  particular  circamstances  of  these  two  casen. 
Id  both  in$t]U)ceA,  the  reaaon  for  departing  from 
the  sQperior  and  re^lar  mode,  consiBU  in  the 
Favin^'  made  in  point  of  delay,  vexatton,  and 
«jEiieii»€,  or  al  uny  nite  of  vexation.  Li  boih 
iDstaiiccs  tkL-rLrrorL,  Xhv  sulistiliitiott  ought  to 
be  no  more  than  provifiionai ;  the  superior  and 
regular  mode  being  liable  to  be  recurred  to 
aAcr  it,  on  cither  of  two  suppositions :  if  the 
saving  in  point  of  delay,  vexation,  and  expenEe, 
together,  1%  looked  upon  as  not  worth  regard- 
ing ;  or  if  on  iiTiy  {wrlicular  :icouuiit  the  ilatigi^r 
of  deception  (whether  by  mendwcily  or  Mmple 
incorrectness^  and  thcncs^  of  undue  dc<:ision, 
threatens  to  rise  to  liuch  a  pitch,  as  to  conbtt- 
luto  a  mass  of  dtRndvantag:^  more  than  cqurva- 
krnt  to  the  ^ving  in  point  of  delay,  veiatiou, 
aad  expense. 

SiCTiox  11, — Itoti*  to  iet9eu  tht  wtperftvflont  of 
immtarogctcd  tcUimornf. 

How  eminently  ill-adapted  to  every  useful 
purpose  teslimooy  is  when  deprivol  of  the 
Mcurity  atlbrderi  by  interrogation,  haa  already 
been  ooM^r^cd.  The  more  imperfect  it  ia  in 
the  CBsentiaJ  part  of  ita  nature,  the  more  diligent 
riiould  the  l^fiktor  be  in  doing  what  depends 
upon  him  towards  les&(>ning  its  imperfect)on&, 
to  the  end  that,  where  the  exhibiticm  of  the 
lefltimniiy  in  f|iie»tion  in  any  le&s  imperfe^^C 
fonn  is  either  physically  or  pnidentially  im- 
practicable,  il  muy  in  this  unavoidably  imper* 
ibct  shape  make  its  appearance  under  the  least 
pojiaible  disadvantage. 
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111  Uie  case  where  two  ma8;<4^5  of  testimony 
In  this  form  are  opposed  to  one  oDothcr :  cnch* 
H  hfts  already  been  obeerred,  by  tbo  oppo^tioa 
it  cannot  but  nrceiv^e  in  cast*  oi  lalsity,  senret  as 
a  sort  of  wxrurily  for  tbt:  trustwortUinewi  (a«  far 
aA  respects  corrcctnc^)  of  tht;  otlier:  acting 
in  this  re^perl  as  a  Hortofauccedancum,  tliouf^ti 
a  very  inadequate  one,  to  the  process  of  inter- 
rogation. 

Tv  apply  it  in  tins  character  to  most  advania^, 
all  tliat  can  bi^  Amw  fur  it  In  rrspect  of  securi- 
bes  is  to  make  vrhat  prorifiion  can  be  made  fcxr 
it  tmdcr  the  head  o\  diMincinc^. 

The  an-an^cmcnts  which  presented  them- 
selvw  as  favourable  to  the  production  of  thia 
qualityt  have  already  been  brouj^t  to  Tiew^ 
when  cnn*i(ler«tl  a*  applicable  tti  a  disconn*  of 
the  ?am<7  nature  considered  as  subjected  In 
the  process  of  interrogation.  »  The  application 
of  them  to  a  maf^a  of  uninterrogfatcd  evidence 
will  be  an  operation  Jitile  more  than  mec)iani- 
eal.  MtUaiis  iwdandisy  they  apply  of  course; 
and  to  dirtcover  what  the  vnUanda  are,  tlto 
slif^trst  glance  will  «en"e,  Tl»e  requisits 
chan^  bi:inf^  made,  tlic  de?(cripuon  of  the 
■fran^emcnts  will  i^nd  as  follows;  ^ 

1.  The  statements  should  be  divided  into 
articles,  di&ttnct  and  numbered.  Though  the 
KABons  which  render  sitch  diittinctJieicft  desira- 
Ikic  are  Ih^"  s^ii'ie  in  tl]i>  ua-se  ;ih  in  licit  of  the 
qacAtions  and  imswers  in  the  ca^c  of  deposition 
taken  on  examination,  unfortunately  tlic  facility 
of  aecnring  it  is  far  from  hoin^  »o.  Questions 
BataraUy  clothe  themselves  in  the  form  of  dis* 
linei  and  nhort  and  simple  propositions  :  if,  in- 
stead of  beinfi^  simple,  a  question  hapjiens  to  be 
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of  a  complex  nature,  it  is  easily  seen  to  be  so. 
and  in  ^oat  rtspcct  it  is  mo  :  and  tt  bein^  neen 
that  it  h  cunipli-x,  Hiid  in  wlmt  respect,  it  is 
commonly  ficcn  in  what  way  it  recjuires  to  be 
decomposed,  m  order  to  its  being  rc^nlved  into 
atmi>le  ones.  Where  the  framcr  of  the  question 
really  wishes  for  a  clear  answer,  his  wish  will 
dispose  him  to  make  the  question  as  simple  and 
distinct  a«  puxsible  :  even  where  it  happens  not 
to  be  his  wifth  to  obtain  a  dear  answer  (as  in 
the  case  of  a  parly  wishing  to  io\"olvc  the  caiitte 
in  confusion  by  written  examinations  Inr  the 
sake  of  delay,  or  bis  law-ag:ent  for  the  sake  of 
the  profit  to  be  extracted  from  il\the  reryfonn 
of  the  interrogation,  by  be'j'ayiiig  ll»e  eom- 
f^extty,  serves  in  a  oonAtrlerahJe  degree  lo  be- 
tray the  maiajt^rs  that  gave  birth  lo  ih 

In  the  case  of  on  examination,  whether  vivS 
voce  or  in  M^iipg*  the  nioii^t  uainformcd  interro- 
gator knows  iticrefore  where  to  Mdp,  and  does 
Klop  accordingly,  bcfoit.-  the  proposition  has  ex- 
tended to  any  unmcasurahle  decree  of  com- 
plexity. In  the  ease  of  spontaneous  deponition-^ 
a  Species  of  discour^e>  which,  rot  being  broken 
into  by  questions,  presents  itself  in  the  form  of 
one  euntinuons  narrative,— t tic  above  principle  of 
distinction  and  division  has  no  place.  What 
then  in  thift  ease  is  to  be  done?  Siip)>ofle  a 
profesfunnai  a^ent  employed,  the  difticnity  will 
not  be  tn^urmountabie.  nor  very  considerable: 
tike  statcmcDt  bcin<r  required  to  bo  broken  down 
into  numbered  anicles,  the  number  of  wards 
allowed  to  be  put  into  each  article  may  be 
limited.  But,  in  many  casees,  it  is  only  becatue 
the  importance  nf  the  suit  will  not  ii«y  for  the 
expense  of  the  superior  mode  of  examination 
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and  deposition,  that  the  inferior  mode  is  here 
ptu]>oscd  to  l>c  admitk'd  of:  and  if  this  costly 
3««iKtanc€  muftt  iicco^sarily  be  called  in,  the 

ico^i  of  it  U  iiect'iii^aniy  [Ixxaus^e  the  labour  u« 
well  <i!t  %Vt]\  IS  ni'ff>is;mly)  ninth  SLiij^iiented 
by  Uie  subatitiition  oi'  this  inferior  mode.     To 

finiscribc  a  logical  proposition  >\'Jthin  a  circle  gS 
gi^'en  extent.  Is  a  sort  of  ^t:oinetry  to  \vlii*;h  the 
ftuitor,  cvvn  though  doe  altogether  u  stnuiger 
to  tile  art  of  writing,  will  in  guDcral  be  incoin- 
pclcnt.  Supposing  him  indeed  to  hnvc  writtco 
what  he  has  ro  wntc,  what  he  has  thus  written 
will  at  any  rate  be  divisible  rtbou^  not 
always  by  himself)  into  gran^nialical  sentcoccfi.* 
The  laws  of  punctuation  are  not  so  univer- 
Kally  agreed  uiMin,  nor  %-n  Lhctrooghly  ^cittcd,  as 
thattlie  boundary  line  l)etweeii  every  two  sen- 
tences shall  in  every  case  be  beyond  dispute  or 
doubt :  but  in  cacti  instance, — so  it  be  settled 
[whkh  it  may  always  be)— so  lon];^  z»  there  is 
>onicbody  wliow  duty  it  is  to  settle  it,— the 
mode  in  which  it  is  settled,  and  the  degree  of 
simplicity  irsnltiD^  from  such  mode,  will  com- 
paratively be  a  matter  of  indiScrcnce.     Sup* 

[posing  the  statement,  in  its  way  to  the  party 
interested,  to  pass  throuf^h  the  hmids  of  the 
|udge,  or  a  scrilie  acting  under  the  direction  of 
jndgc ;  stich  judge  or  scribe  would  always 


■  Vttdtr  the  discipline  oC  (be  i^Uinp  iliui«»,  the  numbi^r  of 

ti«Ofd«  |Jh>»ed  to  ht  |iul  luto  «  p«^  i»  lirrtjicJ,  LEI  vtianj  (if 

mott)  iosttoctt,  in  BritsJn,  Prancp,  and  probably  olljer 

In  th«  £oc&>h  trftnilfiiion  of  the  Ctirlttkn  fcriptun}«,  Ibo 
■Un  b  bnAcn  iluvn  into  niiiri.  aiid  it  \%  aol  alwajra  thai 
Ac  frmrnaJkal  tvnlcnce  if  coDcludcU  m  iht  ttnc, 
vol-  IK  r 
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be  able  to  divide  it  for  this  purpo»»  into  num- 
bered articles,  with  scarce  any  more  time  and 
trouble  than  would  be  rcqajsitc  for  the  simple 
Trading  nf  it. 

The  above,  however,  in  case  of  legal  inter- 
oo\irsc  by  written  correspondence,  is  far  from 
bcin^  the  only  cr  the  greatest  difficulty.     In 
the   produclinn    of   an    iin|)erfectly   instructed 
mind,    the  gr«il  dilficuUy    is,    not    to    know 
where  one  sentence  CQd^  and  nnotlicr  begins, 
but  to  obviate  the  coDfusion  resulting  from  in* 
complete,  inexplicit,  indistinct,  ambiguGUd,  in- 
colicr«nt,  and  ineon^istout  >'talenient».     In  the 
case  of  rivfi  rocr  examination,  all  the^vc  dcfectA 
arc  prevented,  or  aU  material  aberration  cor- 
rected, by  tlic  steady  Imc  traced  out  by  the 
^^uestion^  put,  and  the  immediate  vdo  opposed 
to  aberrations  by  the    judge.     In  the  case  of 
examination  and  deposition  by  written  cnrres** 
pondenoe,  tliix  jtreM^nt  guide  i«  wanting:  aitd, 
unless  a   prolc^^Ion^tl    aa:«i8(ant   lie   called   in^ 
many  M-ill  be  the  instances  in  which  a  corres-> 
pondence  thus  carried  on  will  be  too  rambling 
and  irrelevant  to  answer  the  intended  purpose. 

The  danger  of  such  confusion,  ana  the  difli- 
culty  of  avoiding  or  remedying  it,  will  depend, 
in  a  great  degree,  on  the  greater  or  less  degreo' 
of  complexity  in  thecasc  :  and,  though  now  and 
then  a  case  may  run  out  into  a  prodigious  de- 
gree of  complexity,  happily,  in  by  far  the  V^^^^f 
number  of  cases,  the  degree  of  contplcjtity  will 
not  be  such  as  to  oppose  any  very  troublesome 
bar  to  distinctness  of  statement  or  narration. 

2.  The  deponent  should  speak  in  the  first 
person,  and  not  in  the  third* 
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Reasons,  a^ain,  the  same  &»  in  the  case  of 
vTitten  depofiitioD  ex  interrogate;  aad  io  an 
equal  degree. 

a.  U  JA  rarely  that  a  flpoiilaneous  dei>onent 
can,  from  Ins  own  knowledge,  bear  testimony  to 
alJ  ehe  facl«  wliich  ho  may  lave  occasion  to 
allogc.  li  will  bt>  propiT  Uicrcforc  to  rcouirc, 
for  llie  CJtpressiou  of  hU  pt^rsim^ion,  diAerent 
lemift,  currcj-pondiiig  to  so  many  diffcrcocea  iu 
Ihc  source  fiom  whence  that  persua^on  is  de- 
rived. 

Reason: — For  the  &altc  of  eomprehcnding 
them  all  alike  under  the  obligation  to  abstain 
from  mendacity  aud  temerity.  A  persuasion 
cmiimit-il  oil  tne  relation  rif  otlierx,  nr  oii  in* 
ferences  dmwn  by  fi  mun  from  tlie  relations  of 
oUlCTtf,  or  from  his  own  perceptions  iprc^ent  or 
ptst),  cannot,  in  point  of  inteosity,  etand  altcf^e- 
iher  npon  a  level  with  a  persuasion  grounded 
cither  on  his  own  present  perceptions,  or  even 
his  past  |>ercepliun%  if  presenled  to  him  by  a 
clear  and  lively  recollection.  To  ihe^e  latter 
the  term  kHo!€kils^c  is  regarded  as  applicable  :  to 
ihc  former,  not:  no  term  cxprcssireof  any  more 
int«ase  persuasion  than  ^bat  is  expressed  by 
the  term  bciief. 

In  the  u.^e  of  vivA  t^oct  examination,  a  descrip- 
tion of  tiie  inlen^ty  of  persuasion,  if  not  drawn 
forth  with  suHictcnt  precision  by  one  question, 
may  be  drawn  forth  with  greater  precision  by 
another  or  another,  tn  the  case  of  ready-writ- 
leo  testimony^  the  deponent,  having  time  sufR* 
deni  beibre  him  to  chouse  hi^  wordfi,  may  bt^ 
experled  and  called  npon  to  ehooMe  them  ac- 
conlingly.* 

'  Sc!  Book  I.  rUp-  6. 
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Skction  III» — Alitsjtc  njiplicuttonx  math  nfurdn' 
tfrrogfitcd  tcsthtjorty  in  Etigtuih  Iffu\ 

Of  the  narrow  cleacri[>tion  of  case-'i  in  whicli 
the  use  made  of  this  comparati^^ely  untruftt- 
worihy  species  of  Icstimony  moy  be  reconcile- 
able  to  the  end<  of  jui^iice,  a  view  haii  just  been 
given  :  ilie  OL'casiori  ii  now  ooine  for  ubsi-niiig 
the  ti»c  that  actually  has  been  made  of  it  in 
jucljciul  piacticc. 

Tv'cglccijnff  for  once  the  order  of  precedence 
3i^  between  ihe  Runmn  and  the  English  nHkde. 
the  exemplifications  alfordfKl  of  tlm  miserable 
s|)t*cies  of  evideijre,  may,  for  ihe  sake  of  illuB- 
tration,  be  ranged  in  a  clinrnx^  the  fitep&  of  the 
ladder  risinjf  one  above  another  in  the  scale  of 
absurdity, 

1 .  Reetprocai  affidavit  evidence,  affidavits 
and  counior-aHidavits,  in  the  English  mode; 
avi-nncnts  on  one  side  upon  oath,  liable  to  be 
encountered  by  atTrmcntA  on  the  other  side^ 
alAO  itpon  oath. 

2.  Kcoiprocal  alltgatioos  Mvithout  oath;  aver- 
ments on  one  side  without  oath,  liable  to  be 
encoimtered  by  averments  on  the  other  Kide, 
aliM)  without  oath.  Allegations  rrtative  to  the 
main  |>oirkts  in  issue  :  allegations  railed  plead* 
ings^  and  in  use  as  well  in  Knglish  as  in  Uoman 
Itw. 

3.  Kx  parif  affidavit  evidence;  avermenU 
upon  oath,  hut  on  one  side  only  (and  without 
any  facuhy  of  encountering  (hem  allowed  on  the 
'ilher  side),  nmdrred  decisive:  a  practice  in  use 
in  many  instances  under  the  English  system, 
but  in  such  manner  as  to  command  not  a  defini- 
tive decision  relative  to  the  main  points  of  the 
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cause,  but  n  decision,  actual  or  virtuaK  relative 
lo  some  iucidenial  ))oiiu,~a  dcd^^ion  giring 
effect  to  soniu  incid<'nUi  Lip|iIk'Httun. 

4.  Er  partr  dirfos'iUon  witlioiit  iiuth,  but  net 
without  porticulan/atmn  :  dc|>o5itiou  rendered 
conclusive  in  aucti  tn&nncr  as  to  commtuid  the 
dccisi<3n  on  the  main  points  of  the  cause:  ex- 
cmpUficd  in  English  practice  ia  the  case  of  a 
Tfturn  to  a  vmndamm. 

5,  F,.t  fiiirU  Af.\Mi^\WoYt  upon  oath,  t»4  witli- 
out  particularizatioLi:  deposition  conimaiiding 
the  decision  on  the  main  points  of  the  cause : 
exeinplifi*:^!  in  Romnn  practice,  in  the  aver- 
luent-scalloti  a-M»ccli\L'lv  OuiIjh  purgalury^  sup- 
plotory,  ftc-  anil  in  th«  Hngli«h  ttvjgfro/inm. 

To  move,  the  inccn^ruity  of  these  several  ex* 
cmphhealions  of  unintcm>galcd  evidence,  argu- 
ment u*ill  not  here  be  neccfisar\' :  they  are  con- 
demned when  cla-sf=%d.  Enumemtton  and  eluci- 
dation arc  the  taski»  to  which  the  prei^ent  chap- 
ter in  confiiu?d. 

On  the  historical  rauKc  of  such  of  them  as  are 
applicable  to  the  purpose  of  giving  oowmowawtfji 
to  a  mitiajidc  cause, — a  cause  which,  under  the 
immediate  obligation  of  more  trusiwortliy  evi- 
dence, would  not  have  been  commenced^ — or 
CDvlirmtrm^e  to  aw/  caiiK^  ;  uf  the  psychological  or 
final  cause  of  these  arrangements,  the  c^iusc 
which  fpiTC  Iwrth  to  them  in  the  minds  of  the 
inventors, — nothing  need  here  be  mid,  in  addi- 
tion to  what  has  been  said  under  another  head. 
The  more  writing,  the  more  bumnesB  :  the  more 
busineas,  the  more  profit :  the  more  delay,  vex- 
ation, ami  ex|)eiwe,  at  ihe  charge  of  lht.we  whose 
iDleresls  arc  aot  regarded  ;  hut  tlie  more  profit 
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lu  thote  vbu0c  intcrc^lA  aluoe  y^trc  ever  tbo 
tt:ai  utijccis  of  regard. 

Or^ucfa  of  them  as  establUb*  for  the  f^round 
the  uliimale  dvctiiioD,  such  bud  cvideucL%  ia 
I'QoocuTrence  with,  or  to  t!ic  exclusion  of,  belter 

ridence.  the  psychological  cause  is  nott^tjually 

>vioua:  imbecillity  seems  to  claim  a  sham 
equal  at  lesiftt  to  t)iat  of  improbity  in  the  com* 
position  of  it. 

A  species  of  evidence  the  masl  completely 
divfstc-d  of  fill  intrinsic  >ieciiHlieK  for  tnilh;  a 
species  of  t^vidcDCc  standing  in  the  vcrj-  lovrcst 
point  of  the  scale  of  trufll-worthijiCK* ;  a  epc* 
cWs  of  cvidunoL'  nrji  fit,  us  wc  have  seen,  to  bo 
truHtcd  to  m  any  conlcst*?d  case,  nor  so  oiiich  ai 
in  an  uncontt^sted  one  without  being  sup]»rtcd 
by  ihp  eventual  faeiilty  of  sorutinl/jng  the  same 
testimony  in  a  better  mode;    such  is  the  mixle 

which  aji-exclufidvc  preference  has  been  piven 
^gltfib  judges :  such  is  the  sort  of  infonna^ 

*n,  the  only  sort>  which,  for  th«ir  own  xwoA 
Ibev  will  allow  ttiemBt^Ucs  to  rec<;ive:  Mieliifllhe 
only  surt  of  evirlence  on  which  they  will  ^ound 
any  of  their  decisions,  tinal  or  mcidcntal,  of 
wluch,  without  the  clog  of  a  jury,  thcyasaume 
to  thcniiteives  the  eognitance- 

When  performed  bv  the  judf^e  alone,  without 
the  bcuv&tof  thiit  zeul  and  appropriate  infomtu- 
tion  on  both  sides,  which  ciinnul  be  e7i|K.-ctcd 
from  any  other  quailcr  than  tliat  of  the  parties; 
to  sensible  is  the  jud^c  of  the  comparative  im- 
perfection even  of  the  mode  by  examination, 
wlfccn  performed  in  this  way,  that,- — as  often  as 
i\\c  iin{>orta]iee  of  tlie  cause  or  the  intricacy  of 
the  queaUion  presents  to  his  init»d  a  warrant  fur 
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tlic  expCD&c,  vexation,  ai;d  delay, — he  dismisses 
tlio  qucstioD  fnmi  bi£  own  tribunal,  and  seiids  it 
to  be  tried  &L  anutli^jr,  befare  a  very  different  antl 
k'*K  cx|>cnL'iict*(l  judicature  ;  for  llie  lieJiefil  of 
adding  cxamm^liou  by  tbe  parties  l<>  l!w^  f  xniiii- 
tiation  by  the  judge.  Athdavit  work  h^s  not 
the  benefit  of  any  sort  of  cxamiriTition  ;  not  so 
much  as  of  tliat  loo^e  and  mcarioue  fiort  of 
examinaticin  tliat  may  be  Gxjx'clcd  from  a 
judgeV  deputy,  lo  nluim  the  ftincllon  of  droid- 
iDg  upon  It  does  not  belong :  affidavit  evidence 
is  alK^thcr  exempt  from  scrutiny ;  and  this  is 
the  only  sort  of  evidence  whieli  an  English 
commoii-lftw  j»dge  will  over  sufler  to  come 
bcfi*rc  liim  ;  the  fndy  sort  of  evidence  on 
which  he  will  «uScr  auy  dcctt^oR  of  hJs  to 
be  eroundcd  I 

Here  follow,  for  illufltration,  some  of  the 
principal  applic^itions  of  it. 

Incrimhiai/f  where  U>e  mode  of  prosecution 
i%  by  infiinimtinii.  Uie  c^iu^i^r  tit  trU'd  upon  ihift 
improper  evidence^  to  know  Mhetlier  it  ^hall  be 
tried  upon  proper  evidence. 

In  frjjw«.v///,  — wlit'ther  the  mode  of  prosecu- 
tion be  by  information  or  by  indictmeiU, — after 
a  trial  on  proper  evidence,  or  rather  by  evidence 
in  a  projiff  sli;ip<%  Kfiirt^  a  j^^0»  *'*'''  <^ausc  ig 
tried  over  a^in  ujkhi  this  bad  evidence. 

If,  making  no  defence  before  the  jury,  ibo 
defendant  I'tiffers  j«dg:mcnt  to  go  by  default ;  in 
case  of  iitdiclmont  Ilie  cause  is  tried  for  tbe 
first  tirat' — in  case  of  infurnialion  for  the  second 
time^— upcMi  thiti  bad  evidence,* 

*  Id  the  K'ltta'i  BrfifVi,  in  Cftt^  of  an   m(lictTnor>f.  t'yr  fx* 
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When  the  pro^cutioa  is  by  atlachmcitt  (l>c  it 
really  a  criminal  suit,  be  it  a  non-criminal  suit 
jR  the  form  of  el  cnmiDol  one)  Uic  cause  is  tried 
u]>on  no  other  evidence* 

In7/on<rmhjali,  in  all  the  courts,  bul  more 
especially  in  Uie  common  law  courts,  an  exten- 
sive and  nutneroii^  clasK  of  cauaCA  hereanaftcr 
distinguished  by  the  name  of  mUkOtt  cat4Jtcs^  arc 
never  tried  on  any  other  evidence. 

When  brought  before  the  chancellor  in  the 
form  of  a  pelilion,  questions  relative  t*>  Uie 
^Klate.H  of  bankrujits  (ciuostion?*,  tlie  value  of 
which  may  rise  to  any  amount)  are  tried  on  no 
other  evidence." 

In  every  regular  court,  whether  of  Uie  com* 
mon  law  or  ecguily  clasfi,  where,  in  the  course 
of  a  eauxe  biuughl  on  in  any  of  Ihi^  eM:ibliHhLnl 
modes  (whether  iudictmeDt,  m&rmation,  action. 


whose  pjiiljhiilj  in  in  hU  faTniir^  ihinkn  ihpm  cftpaMe  of 
itamlin^  cr&M-cx^uninaUon,  he  plc-^di  not  gnHlT.  %xtd  tuindi 
tnuL  T  if  not,  be  Biificm  judi:mciit  of  Kuilly  lo  go  bv  dcfniili  ; 
and,  in  miiifstion  of  punUKntrnt,  anttccafntlT  to  f  ii  fccciT- 
"■K  i<ii]|^("'^i>(  ftay  f^ij/riii:r),  he  pruduces  their  tcalimoilj  ift 

the  thipi?  of  aflt'lArii  evHictic*. 

Sd  niiicb  in  CQunc  ia  Iho  obdcrt-^nc<^  of  iHjh  policj.  (it 
vouldbc  BUperfluoui  to  lay  by  wliuaejidtkc),  ihAt.  ubcnit  u 
iiAi^inplnvriljtteomiA^ionitpuhlicI^rnaileiBineHior.  **  My 
lord*  g^ucmcn  of  the  jury,  w«  produce  our  wilneit  (you 
vce)  to  «t4nd  cro«t-c3iuxiintuon :"  H  dcpc&dcd  upon  «>  to 
hmTQ  preoerrcd  liiin  fram  ll. 

Tlilii  11  but  onr  oul  of  a  nrarm  af  ahutcn  thit  c\ing  to  iht, 
Iri&l  of  A  Oiiif  di.*mcaDour,  an  ptrformcd  bcfoic  ft  Icumc  J  judffo 
■D  tht  Kinir'«  Bcn(\  <,t  nt  ih^  oHi^cii,  in  conlrarlaiiacUoo  to 
lli«  ititl  foi  (li«  B^uu;  DtTrnor.  iKttK-nji^  befurv  >  cxod* 
p«ny  of  untrArn«d  mi^n  at  lb«  ttnoM. 

■  I'nkM  (vbac  doM  not  boppen  in  tnt  cftUM  ontoT 
twentj)  the  chancellor  tlunktt  Htto  dicixrt  aniinue;  i.t^  avuii 
to  be  cvrlcd  gn  in  a  common  Ua  cuuri,  for  tb«  pnrpoao 
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or  bill),  any  inckk-iital  uiipttc-atioii  comes  to  be 
made.  groiiiKiai,  as  in  almost  cvcrj'  case  it  must 
be,  upon  some  specially  alleged  matter  of  fact ; 
the  fact  is  tried  upon  no  other  evidence.  N.  B. 
Before  tlie  principal  inquiry  comefi  on  (if  des- 
tined to  come  on  at  all),  the  fate  of  the  cause  is 
liable,  perpptuaily  liable,  U»  be  dU|Hi&ed  (»f  by 
this  or  that  ii^eulental  one. 

Wliy  so  excluAivc  a  predilection  for  the 
worst  evidtncc  ?  Why  this  inviolable  detcimi- 
nation  never  to  decide  but  u|>on  the  worst 
groiirKUT  The  reason  (meaninj^  by  renson  nol 
surely  the  ju»tifirative  cause,  of  which  sort  of 
reason  there  is  none,  but  tlic  historical  and 
psycholo^cal  cause),  the  reason  in  Uiis  sense  bi 
nut  difhcLilt  to  perccivCj  to  any  one  who  U  not 
determined  not  to  see  it. 

K  Ariidavit  work  brings  grisf  to  the  official 
and  profe«sio[>al  mill :  viid  vikx  examination 
bringTi  none. 

2,  Havinp  extracts  read  from  rcaciy-writtcn 
and  manufactured  testimony,  when  occasion- 
ally refcned  to  in  argument  by  a  brother  of  the 
long  rolie,  is  comparatively  an  easy  process: 
vratrhii^  and  assii^ltng  the  exlractioTi  of  testi- 
mony, in  its  genuine  colours,  and  in  al)  its  pie- 
tiiude,  from  willing  and  unwilling  witnesses, 
is  a  uuk  comparatively  laborious, 

of  irjme  ibe  qiKstioii  (ii  bciu^  n  (|itc«tioo  of  fict)  Wore  a 
jftry,  am '«on4«c|(i<«lly  bv  rrwUnrc  pnhieiiltd  in  ft  proper 
ihi^i«,  H  ■ibovc.  BuCfin  ihiv  cmc^  ^^  ^  ftt^  bem^  n  ]o*^, 
the  pwtarr»liip  i«  a  ^aintr  l>y  the  a(tini(iii?n  cf  iM  proper 
cridf^ncR  :  liio  tri  \\  (if  the  asuc  hmnz  u  ^u't  viiUiii  n  mil : 
Ihif  wit  wilk  the  i>t-H)rricn  m  a  ffcixl  iJiHp»  bring  not  iubni- 
Ivlcd,  but  added,  to  the  suit  «ith  tlic  vair-c  evidenceio  ft  ba4 
4uipc.  TlkC  Mnr  obKnaiiari  ajiplira  hr  ihcnaost  ptrt  lo 
imnt*  tvtu  U)  he  truHl  oat  of  itic  equity  couru* 
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Two  inlcrcfets,  two  &lmt£;lity  intCTcsta.  Jind 
both  £miEti.'r  ones,  have  therefore  concurred  in 
detenninuig  the  arbiters  of  man's  fate  nerer  to 
judge  but  npr-n  bad  grounds:  the  inter<^*t  v( 
their  piir^c^,  and  the  interest  of  their  ea.se. 

When  evidence  was  to  be  received  by  them, 
b^  them  who  h»d  all  po»Mb!o  rnodea  at  tbeir 
choice, — what  mode  of  all  modea  did  llioy 
chtKBxe?  Tlie  mode  lh«r  moRt  repiignanl  to  all 
the  ends  of  justice;  the  mode  the  mo^t  lucra- 
tivi:  und  most  ca^^y  to  themselves,  tlicir  depend- 
ants, and  Uicir  fiiends, 

Nor  is  it  in  their  power  to  plead  in  self* 
defence,  that  this  baa  mode  of  extraction  is 
employed  by  them  tft  save  the  delay,  vcxatii«i, 
andexpcnM;.  which  might  be  the  consequence  of 
reqiiiringthe  t€f^timony  tobe  delivered  viv^  v^e. 

He  whosve  testimony  is  desired,  let  him  be 
all  the  iiiiU3  within  view  of  llio  great  hall,  nnd 
all  tht:^  lime  known  to  be  wt:  let  him  be  tlie 
whole  lime  in  court,  as  tlic  se^^ral  attomics  of 
the  court,  for  example,  always  arc  supposed  to 
be,  and  iwmctimes  are  :  would  any  juil^  of  tho 
court  suffer  llie  man  to  be  exanimed  myi  ww, 
inttteml  of  receivinj^  iht*  leiitimony  in  the  fthape 
ofafHdavit  cvidenc**  ? — Not  he  indeed. 

One  of  their  rules  is— You  mast  give  the 
best  evidence  the  nature  of  the  thing  admits 
of.  Behold  in  this  example  one  specimen  of 
the  repird  paid  to  the  engagement  taken  by 
that  rule! 

Cases  tliere  are,  and  happily  to  a  lai^c  ox* 
ten!,  in  whicli  thr  choke  in  quesikm,  the 
choice  of  tlic  form  to  be  gircn  to  evidence,  was 
not  open  to  them.  In  these  instaaccsr  uid  in 
these   alone,  they  did  consent  to  receive  it: 


Cii«*,  xin-]      spoNTAyior*  TiwriMaNv. 


2»3 


consent,  9s  it  were  perforce,  to  receive  it  in 
M)me  lc5H  impnijier  iiliape.  nut  in  every  iu* 
stance  fone  excepted,  of  wliich  presently, 
ill  which  choice  was  absolutely  cbaiucdj  llicy 
took  cHectual  care  not  to  be  suftererg  from 
tlie  exchfiu}^. 

A  nile,  not  (likti  the  other)  prtnlaiintvl.  but 
observed,  mid  with  a  degree  oi  fidelity  with 
which  ng  rule  ever  proclainicd  is  ever  obscncd, 
ifif  never  tt>  suffer  the  lijht  of  evidence  to  find 
its  way  dintrctly  to  the  eye  of  the  judge ;  never 
but  thruugh  some  impure  medium,  by  which 
one  part  is  abMirbed,  another  part  distnrted  into 
feJsc  colours :  written  affidavits^  through  the 
pea  of  one  sort  of  lawyer,  an  attorney;  written 
answers  through  the  pens  of  two  sort*  of  law- 
yers rA  barrisler  being  forced  upon  iht'  p^irly 
oy  modern  regulation,  to  make  up  for  the 
a^umcd  unlrnstwiirlhiness  of  tlie  attorney:) 
even  mvS  vocx  ttslimony  delivered  iu  that  pure 
state  10  the  jury,  must  first  have  been  miHre- 
presented,  eunailed,  and  added  to,  by  the  venal 
eloquence  of  a  lawyer  hired  for  the  purpose, 
whose  fali^L^hocxls  and  snpliistry  it  is  part  of  the 
duty  of  the  jud^  (if  he  happens  to  be  in  the 
liumoiirj.  to  persuade  thetn,  i)  possibk'.  to  blot 
out  of  tbcir  minds. 

Whiit  if  any  unlearned  judge — what  if  any 
court  of  cnnscience— wliat  if  any  justice  of 
peace — were  to  take  it  upon  tliem  to  try  a 
cause  upon  aHidavit  evidence  J  liven  in  the 
way  of  BupposUion  the  idea  ifi  scarce  endi^ra- 
ble.  Absurdity  thus  palpable,  iniquity  thus 
(lagrant,  never  yet  found  its  way  into  tlie  prac- 
ticCf  ncairely  into  the-  imagination,  of  any  un- 
learned judgen      To  try  causes  without  any 
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Evidence  but  ftuch  fts  is  unfit  to  be  received  ia 
any  cause,  is  among  ihc  unconmuinicablc  {in 
this  iasUiice  the  happily  uncommunicable) 
privilcifcs  of  icanirtl  jticlgt-s, 

Dcci!(ioii»>  of  uiiTt'iinicd  judges,  decisions  of 
justice  of  the  peace,  are  quashed  without  mercy 
— quashed  for  no  reason,  quashed  uii  no  pre- 
tence, except  that,  what  no  law  had  ever  or- 
dered them  to  do,  they  had  onutted  to  do,  viz; 
to  net  forth  thp  evideore.  Set  forth  the  p\t- 
dence ?  tu  what  «nd  ?  Lnle!«s  Uiey  had  omitted 
the  ceremony  of  an  oath,  and  usnrjied  the  pri- 
TJle^  of  f^ranting  the  lueiidaciiy -licence  so 
regularly  i^raiUed  by  tbuir  learn<:^  4»uperior»^, 
-wAJy  then*  uny  danger  of  their  ^rouuding  (heir 
dccisioiui  vn  any  evidence  so  bad  as  the  only 
cvidcucc  which  those  their  fiupcriora  c^cr  suffer 
themselves  to  hear?  ?io:  nor  bo  much  as  a 
possibility  of  it. 

When  a  cuur««  of  guilt  rendered  necessary 
l>y  iU-c(>iUNlnict^d  laws,  and  bccutne  inveterate 
by  habit,  is  become  bo  familiar  to  the  eve  as  no 
longer  to  be  productive  of  any  perceptible  *cn- 
fiaiion;  men,  though  in  ihc  theatre  of  jus- 
tice accustomed  to  talk  morality-,  as  a  poor 
player  in  the  like  character  mlffht  do  u|)on  the 
■toge, — Mich  men  will,  like  the  |HXir  player, 
tometime^  forget  their  part.  The  men  1  have 
in  view  «ha]l  not  be  named  bymc:  they  arc 
p»rtieiilfvr  men,  and  ttiero  arc  more  thun  une  of 
them  :  I  was  never  set  a^nst  them  by  any 
tbc  least  cause  of  enmity;  enmity,  had  there 
ever  been  any,  would  lung  since  havp  l>pcn  ex- 
tinguished in  the  grave  i  they  would  ^^rcely. 
i\crc  tliey  alive*  regard  the  obscn'atiun  so  much 
ft»  a  token,  or  even  as  a  cause,  of  displeasure : 
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but  )  will  not,  on  this  occa&iorip  refuse  to  man- 
Itind  tliu  IiL'iicfil  uf  tliis  tny  lirxtimwuy.  Often* 
times  have  1  observed  Ihcm,  while  atGdav-its 
huTC  been  reading,  looking  about  to  their  bre- 
thixn  on  the  bench,  or  aeros**  the  eoiirt  to  their 
quond^Ti  brethren  at  the  bar,  with  sympathetic 
nods  and  winkN  and  smiles,  noting  perjury, 
and  Ireatiiig  il  as  a  giHwl  jok<*.  Siicn,  whilt; 
suitors  are  men.  and  nhile  jiKlgcH  are  men, 
niu^t  be  the  eonscqucuec^  of  affidavit  evidence. 
Those  \\erc  oid  men»  I  was  thon  a  yoiiufj  one ; 
yuntb,  where  there  is  any  virluo,  is  (Ilc  season 
for  it ;  virtue,  at  a  distance  from  Icmpfatioo, 
may  be  prarti*ipd  withnul  difficnlty.  Mjiatcver 
be  the  cau»c,  well  do  1  lemcmbcr  that  no  mich 
jokefi,  e&pecially  when  followed  by  sueh  inarkB 
of  relish,  have  ever  met  my  eyes  or  ears  without 
exeifini;  a  mixed  sensation  of  di^ust  and  iiie- 
lanchoiy. 

Arc  judgps  insensible  to  the  impropriety  of 
this  snccic8  of  evidence?  >'o;  they  arc  not 
iDH^ntvible  of  it.  How  often  have  I  not  heard 
them  speaking  with  dii^pleaiiure  of  the  task  im- 
posE?d  upon  them,  or  attempted  lo  be  imposed 
upon  thcnu  of  trying  a  cause  by  affidavits! 
Why  then  submit  to  it  at  all  ?  Because,  in  cer- 
tain casc^,  like  so  many  other  unplea.«ant  task^ 
(unpleasant,  at  least,  in  proportion  lo  a  man  8 
luvc  of  justice),  it  stands  imposed  upon  them 
by  the  inviolable  law  of  u^age. 

When  the  <!ecision  is  by  a  judge  without  a 
jury,  could  not  the  examination  be  carried  on 
without  a  jury  likewise,  at  the  same  time  car- 
ried on  in  other  respects  as  if  there  were  a  jury 
to  huar  it,  and  decide  upon  it?  Ob  no:  not  for 
the  world.     Was  ever  proposition  so  cxtrava- 
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(fant?  Littleton,  with  Coke  upon  Kis  back, 
would  rise  out  of  his  grave  to  protest  against  it. 

Locke,  in  his  Essay,  Rpeaka  of  &  student  iti 
the  art  of  dancing,  who  could  not  practice,  un- 
less tin  old  trunk  he  had  been  used  lo  see  in  the 
rooms,  were  in  the  particular  place  he  had  hoi^n 
usi*d  to  3«t-{*  it  in.  An  R1lgli^h  jndg^  would  not 
know  hciw  lo  lend  an  €^^I  U)  the  cxamiTiatioQ  of 
a  witness,  unless  he  saw  a  doztn  tradesmen  sit- 
ting in  the  box.  in  wliicb  on  thtsc  occafiious  ho 
baa  been  used  to  see  them. 

So  much  for  affidavit  evidence.  Bad  as  it  is, 
this  species  of  evicJence  must  lie  acknowledged 
to  be  a  gi^at  improvement  on  ilie  sort  of  in- 
formation to  which,  in  all  incidental,  as  well 
as  initiative  applicatioi^s,  the  effect  of  cvj> 
dence  ww^  at  that  tinio,  and  ^till  eontinue-e  to 
be,  given,  in  theotnirls  establi^shed  i>u  the  Ro- 
man model,  in  most  parls  of  the  conlineiil  of 
Hurope. 
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CHAPTER  XIV, 
GEVP.RAI.   VI KW   or    TiiF.    i\rQ)gn»inriFJL    of 

Z^CLISH      LAW     EN'     RESPKCT      OF      TBE      EX- 
THACTIOX   OF   EVIDENCE. 


Taking  the  ends  of  justice,  dnd,  in  ao  far  as 
any  contrariety  or  oppression  in  di»cemible  ob 
the  part  of  any  one  as  compared  to  any  other* 
taking;  the  n^^regate  interest  of  Justice,  as  con- 
^tittiii-^l  by  the  prefereneu  due  to  this  more 
inijiurluut  end ; — l)tc  aljuvc  rules,  art:  tliey  con- 
(bnnable  to  those  ends?  If  yes,  cvftryarrar^- 
mcnl  contrary  to  any  one  of  them,  is,  pro  tatito^ 
Gontrary  to  the  ends  of  jiietice,  and  (in  so  far  as 
the  ends  of  jui^tice  meet  Avith  re^rd  on  the 
part  of  those  on  whom  the  state  of  the  law  de- 
pends] will  iioi  lie  suirered  to  cuntiiuie.  So 
many  instances  of  departure  from  the  above 
rules,  so  many  instances  of  incongruity  tn  the 
established  practice. 

To  any  one  lo  whom  the  ^neml  Epirit  of  the 
established  <<y«tenis  I'which  is  ai  much  as  to 
■ay.  the  existing  mo<ijfiealions  of  the  technical 
aystem)  is  known,  it  mu»t  already  be  pretty 
^parent  tliat  whicb^^ocvcr  of  them  be  taken, 
aod  subjected  to  Uiistcst  of  propriety,  will  be 
found  altogether  incapable  of  abiding  it. 
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Referi'etl  to  lIiJs  test,  llie  innoiignLhif^s  of 
the  Anglican  motlificiition  of  tli&t  sy.item  will 
be  found  more  numerous  and  mort  flagnmt 
than  tliotic  of  ajiy  other,  ]Vot  thai  it  is  upon  the 
whole  more  atlver>H.*  perhaps  th»ii  every  other 
to  tlie  ends  of  jiistJctf ;  but  thai  the  otlit^n;,  or 
at  least  its  snind  ri^iJ  the  Koman  fivfttcm, 
being  in  its  deviation  from  ihc  rule  of  right 
nior«  uniform,  tho&c  of  the  Anglican  system 
will  be  found  more  numerous^  mure  diversified, 
more  incimflitftent,  and,  ia  re^^pect  of  tlieir  b- 
eoniilfitenry,  upon  the  whole  more  revolting  to 
the  Acnitinizing  eye. 

As  to  the  possible  mode»  of  incongruity,  or 
(leviation  from  the  track  marked  out  by  the 
ends  of  Justice;  in  this  part  of  the  course,  at^  in 
every  ol)K*r,  they  *ire  *jf  course  iiiiumifmblc. 
Imnginntion  bein^  hL-rc  at  fuult,  it  is  to  ut)seT- 
vation  that  wc  must  have  recourse  for  exam*- 
pies.  Directed  to  the  field  of  English  proce- 
dure, observation  vrill  accordingly  afford  us  but 
too  ample  a  sitock.  At  every  line  it  will  be- 
come more  and  more  evident,  that,  taking  all 
together  the  arrangements  which  will  be  re- 
ferred to,  or  brought  to  view,  it  is  scarce  possi- 
ble thut,  in  the  fraDiing  of  them,  any  smccrc 
rct^d  sliould  over  have  been  had  to  the  ends  of 
justice. 

Thp  Htandanis  of  coagruiiv,  and  thence  the 
teats  of  incongniity,  havmg  airejidy  bet^.n  eftta* 
blishcd ;  no  more  remains  to  be  done  at  present, 
than,  upon  a  view  of  the  several  leading  ar- 
rangements of  Anglican  procedure  (so  far  ns  the 
present  p;irt  of  the  (subject  is  concerned),  to 
mark  out, — in  the  first  ptace,  ilie  several  incon- 
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gniihcrs, — iii  the  wcund  plac«*,  thu  srvt-ral  in- 
stiLutioDs  iQ  which  they  have  respectively  been 
exemplified » 

The  fuUoM'hig  arc  the  heads  undcrwhich  the 
prineipat  iueon^muies  bebni^iug  to  this  part  of 
tlic  field  of  evidence  appear  rediteible  :-*-  i 

I.  Reeeiving  testhnfuiy  in  U»e  reAily-wriiten, 
that  is,  tifce  ie*3  tni^lwuTtJi),  ibim,  withuut  any 
regard  to  expctise,  vexation,  and  delay:  and 
tlicnoe  in  instances  in  %vIiioh  the  sacniiee  of 
the  dii^ct  cad&  of  jusiiee  ift  pure  and  liimpl^, 
uaeonipensated  by  any  t>aviiig  or  advantage 
having  respect  to  theire  ineidental  or  eelkteral 
ends- 

3-  Receiving  testimony  exempt  from  tiiat 
security  which  i^ia^ordcd  by  punishment  a^nst 
mciidaciiy  and  lemerarioufc  faUitj' ;  and  iliai  in 
cajM^K  id  which  puiii^binent  is  applicable  for 
thai  purjxffie,  with  no  less  propricly  than  in 
any  of  the  other  cases  in  which  punishment  is 
-actually  tlku^  apphcd. 

3.  Receiving  tefltimony  exempt  from  that 
t^ctirity  whicli  h  avoided  against  mendacity 
and  temerarious  faUity  by  the  sanction  of  an 
oath ;  and  thul  in  caw^  iii  >vlnch  that  hanotit^t  i.s 
applicable  for  that  purpose  M'ith  no  less  prr>- 
pnely  than  in  any  otner  of  the  cases  in  which  it 
is  aelually  thus  applied. 

4.  Receiving  te&ttmony,  whetlier  in  the  tvcvf 
vocf  or  the  readv-writtea  form,  exempt  from 
that  securitv  whiL'h  i:*  afft^rded  as  well  agaiiiHt 
mendacity  and  temcTirioua  falsity  a«  against 
undesigned  inecirrcctnc^*  and  iocompletencAS, 
by  the  &iculty  of  special  interrogation,  e-specially 
by  or  on  behalf  of  the  party  adverse  to  him  by 

VOL.   II-  V 


KXTOACTIOK, 


tUoBillL 


whom  the  tcjitimony  has  bccD  called  in :  aikd 
thk»  too  not  on  any  such  score  as  that  of  a 
regard  to  preponderant  inconvenience  in  the 
shape  of  expense,  vexation,  and  delay. 

5-  Receiving  testimony  (mfrf  twr  teslimony) 
in  »(-tTt*lj  i,  r.  without  the  benefit  of  jmhltf^ity. 
in  cases  in  which  no  ground  of  demand  tor 
secrecy  applies:  in  cases  in  which  the  general 
advanlai^es  attached  to  publicity  do  not  stand 
counterweighed  by  any  of  thti  inconvcnrencefi 
whicbp  in  the  shape  of  vcfxatlon,  dtv  7(pi  in  par- 
ticular cases  to  result  from  the  employment  of 
that  aecority. 

6.  Receiving  tcatimonv  (mvi  ro^  testimony) 
in  public,  in  cases  in  m  hich  either  no  contjider- 
able  advantage  results  from  the  employment  of 
that  s*-eurity,  or  ^iirh  ailvantit^  (if  any)  is  out- 
weighed by  the  mconvcnience  resulting,  ajt 
abore,  from  the  employment  of  that  security  in 
particular  cases. 

7.  In  the  case  of  testimony  delivere<l  viva 
voce,  neglecting  to  make  any  expre&s  provision, 
or  any  provision  at  all,  for  recor<laLion  :  aml^ — 
where,  without  any  &uch  jMovision,  such  means 
have  actually  been  brought  into  existence  a«  it 
were  by  accident, — making  no  adequate  use  of 
them,  but  suflcrinp;  evidence  of  a  les^i  trust- 
worthy, and  compamlively  highly  untniRtwor* 
thy,  complexion,  to  be  employed,  and  even  lo 
the  exclusion  of  the  mocit  trustworthy  sort 
above  mentioned. 

8.  Providing  to  cnuse-s  of  one  denomination, 
viz.  crimlnai  causes,  one  mode  or  plan  of  collec- 
tion,— to  causes  of  another  denomination^  riz. 
anVcaiutes,  another  mode  or  plan  of  collection 
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altogether  different :  allowing  at  the  saniD  time 
the  same  Lodtvidual  case  to  W  cnquirt^  after 
in  either  or  botii  of  those  widi-ly  difffrvnC 
modes, 

f>.  Applying  to  suits  of  the  same  dcno- 
minatioG  (riz.  iTminat  causes),  modes  or 
[>hiis  of  collection  altogether  different,  accord- 
ing as  this  or  that  aibilrarily  allotted  sub-denu- 
mination  happens  to  have  necn  given  to  them» 
such  a3  indictment,  infoimation,  attachment; 
allowing  at  tie  same  time  the  sanio  individual 
cajie  to  be  inquired  after  in  any  one,  or  in  seve- 
ral together,  of  those-  ntodesi ;  amoDg«t  which,  as 
compared  one:  nith  another,  the  differenci:  is 
Bj^ain  extremely  wide, 

to.  Applying  in  like  mnnncr  to  divers  suits, 
all  comprehended  under  the  same  general  deno- 
ininatioa  of  cm/  suits,  modes  or  plans  of  collec- 
tion altogether  different,  accoroin^  as  this  or 
that  aihiti^rtly  allottrd  Kidi-dtn^>in>iiuti»u  l^p- 
pens  respectively  to  have  been  given  to  them; 
such  as  action,  bill  in  equity,  petition  in  bank- 
ruptcy, suit  in  ecclesiastical  court :  allo^viug 
here  aho  i)>e  same  individual  cuu-  to  be  in- 
quin-d  after  in  any  one,  or  in  several  logether, 
fif  thasc  modes;  amongst  which  the  difference  is 
again  extremely  wide. 

1 1.  Applying,  in  the  course  of  the  same  suit, 
and  plan«  of  collection  altogether  differ- 
ent, accordinji;  as  the  &ct  or  question  forming 
the  xnbjeet  of  inii^iiry  were  (he  principal,  or  an 
incidental  one,  and  the  inquiry  thereupon  con-. 
,aidcred  as  dc&^itivc.  or  but  preparatory:  and 
diis,  although  in  botli  the  importance  -be  cx- 
aedy  the  same,  the  fate  of  the  cause  being  as 
effectually  determined  by  a  decision  on  the  inci* 
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dental  quesUoD,  as  by  a  deciijiDn  on  Uie  princi- 
pal quPAtion. 

12.  Kcndering  it  neccr^*»ary  thftt  OTU"  and  the 
same  fact  or  qiicstioti  8honl<I  m  all  caKS  be 
inquired  into  several  linie^  o\*er;  and  this  oot 
m  iwpect  of  any  special  demand  which  in  this 
or  that  individual  iuKtaricir  may  prCKvitt  il&«lf 
for  fluch  repetition,  but  in  virtue  of  a  grncfal 
unbending  rale,  grounded  on  the  dejiotmnatioit 
under  which  tlic  species  af  caunc  or  demand 
happens  to  have  been  ag^e^c-ited,  by  an  ap- 
pointment altogiL'ther  arbitrary^  as  above. 

Shimld  it  enter  into  the  conception  of  any 
admirer  of  technical  procedure  to  (ancy.  nr  pre- 
tend, that,  in  the  allotnicnt  of  the  modes  of 
collection  to  eoeh  cose,  any  regard  ha.<^  really 
been  paid  to  the  different  demands  pre^sented 
bydiflcn;tit  ca4ci»  fur  closeness  and  cUbonAtv- 
uess  of  sscnitiny;  or,  in  otiicr  words,  that  any 
ftymptoms  have  been  manifested  in  it  of  any 
consideration  had  of  t!ic  interests  of  truth  and 
justice,  unless  it  be  in  the  view  of  making  the 
more  complete  sacrifice  cf  iheni  on  the  oUar 
uf  prufesi^ionat  profil ;  let  hini  take  into  mind 
tlie  following  example,  and  tlirti  :in«wrr,  if  he 
has  coura^  esmugii  fur  the  task. 

La^fiUfi.  having  (us  he  says)  sustained  a  pcr- 
«mal  injury  from  perflonal  violence  offers  to 
his  p^rwn  by  the  hand  of  Furiufi.  hA-t  it  in 
contemplation  to  call  him  io  aect>uut  in  the  way 
of  law.  In  thiii,  one  of  the  muKt  «imph?  and 
conunon  of  all  cases*  the  following  are  the 
optiOM  be  has,  in  the  first  place,  of  the  courKCs 
or  mode«  of  procedure  ivhich  he  will  pursue, 
and  tbence  of  the  modes  of  collection  which 
will  be  pursued    in  relation  to  the   testimony 
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by  which  the  fact    of   tlic  offence  is  to  be 
established. 

I-  in  the  first  place  he  may  proceed  by 
atiion^  civil  action  :  and  in  this  case  the  collec- 
tion of  the  evidence  is  twici*  [leifoniied,  each 
time  in  a  diticrcnt  mode,  viz.  1,  At  Uie  outset 
of  the  cause,  by  the  dataraiwn:  the  instrument 
so  called,  in  which  the  plaimiff.  without  ihc 
sanction  of  an  o»Uk,  ami  without  bein^^  ffub' 
j<^  to  e.xauninalinn,  ist  made  lu  assfert  in 
general  terms  the  lact  of  the  otTcnrc.  cou- 
pled with  tile  dcfti^iuktioD  of  tlic  person  of 
the  offender*  and  tho  individual  person 
who  has  been  the  fiubjecl  of  the  otfence. 
2.  At  ihe  (ml :  but  on  this  oc^casion,  so  for 
ftom  being  deemed  necessary,  the  tcfttimony  of 
the  plaintiff  in  universally  excluded.  Mxtra* 
neotts  witnessc^fi.  such,  if  any,  as  the  transaction 
htppens  to  iiavo  furnished,  are  (untesg  excluded 
upon  some  other  pretence  out  of  ilie  Icf^jon  of 
pn!tcnce«  which,  in  the  Icchnical  Kv^'eiii,  men 
of  law  have  started  u|»on  this  ground)  hcani  and 
examined  vim  tact,  in  tlic  mode  in  that  behalf 
already  indicated. 

ir  In  the  next  place,  he  may  proceed  by 
imGctin^nt,  with  or  wiihout  previous  apphca* 
tion  to  a  justice  of  the  peace.  In  thecai^ofthe 
indictment,  he  is  twire  hoani,  if  he  thinks  pro- 

Kr.  in  the  character  of  a  w-itncs«  in  his  own 
half,  in  his  own  caiif^e,  with  or  without  extra- 
iKoas  witnease^  a*  the  cnse  may  be  ;  (the  same 
penton  who,  had  he  proceeded  in  the  mode  of 
procwlrire  ealled  action,  wowld  have  been  too 
nntRutl worthy  (o  be  hcard>;  1^»lh  time*  r!epos« 
ing  rh-A  f.yirr,  and  5iihjcrt  to  inti^nrogation  on  the 
|itrt  of  tlie  judge:  I.  At  the  enquiry  before  the 
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gniDd  jury,  without  bein^  subject  to  crods-cxa- 
mination  by  or  in  behalf  of  the  defendant ;  2.  At 
the  detiniiive  trial,  before  the  pelit  jury,  sub- 
[ject  to  that  scrutiny. 

As  to  the  defendant,  Furius  ; — at  the  enquiry 
lefbre  the  grand  jury,  he  cannot  depoM^,  eilher 
for  or  ag&JDst  himself,  being  exciuded  from  botb 
faculties  by  the  physical  bar  of  absence ;  at  the 
enquiry  t)efore  the  petit  jury,  he  stands  al»o  ex- 
eluded  fruin  Ikith,  but  by  ilte  legal  barorpantive 
iiiKtitution.  No  question  can  be  put  to  him  by 
the  advocate  on  the  utiirr  side  ;  no  queMion 
be  put  to  turn  by  his  own  advocate,  lie  has  a4 
*  nght,  if  be  thinks  fit  to  cxereijte  it,  (a  right  which* 
if  he  lifitens  to  the  advice  of  his  advocate,  faeMull 
not  exercise),  to  !»peuk,  as  the  phrase  is^  ia  hia 
own  defence :  but  as  the  oath  cannot  be  ten- 
dered to  him  on  his  own  application,  any  more 
than  at  the  instance  of  the  ndvcr^^r)',  what  he 
aaya  is  Dot  considered  as  testimony. 

3,  Previously  to  U>e  application  to  the  Rtand 
jur)'  for  the  alloM'unee,  on  their  part^  necessary 
to  tlie  prodncticiii  of  the  evidence  before  the 
petit  jury.  La^us  has,  if  he  has  thought  fit, 
made  application  to  a  justice  of  the  peace :  on 
which  occasion,  Furius  having  alw,  by  sum-* 
tnooft  or  warrant  (i-  e.  without  or  with  bodily 
force),  been  brought  l>efore  the  magistrate  in  the 
piv?*<-nce  of  I^*KUS,  the  whole  t^an^a^tion  mai 
have  been  coniidctcly  brought  to  light  by  a  maw" 
of  testimony  collected  in  a  mode  not  differing 
by  any  features  worth  expatiating  upon,  from 
the  mode  just  mentioned  :is  obsened  on  the 
occasion  of  the  definitive  enquiry^  the  trial  before 
the  fietit  jurj'- 

llh  In  Ukc  third  place,  he  may  proceed  in  the 


CtfWXiVj       INC0N0HUIT1ER  £Kl]MKltATK4J. 


295 


way  of  inforniathn :  m  which  cane  are  exhibited 
the  Iwo  or  the  three  courses  of  enquiry  and 
masses  of  testimony  above  stated  uiidet  tltat 
head,  vk, 

L  Affidavit  work,  on  the  occa.>4toii  of  ihe  mo- 
tion made  by  the^ advocate  of  Ln:siis  hx  the  rule 
upon  Furiu5  to  show  cause  why  the  infonnation 
])m)K>i^  to  be  exliibited  against  him  by  Litsus 
^hc>lltd  not  hejiirti;  Lr.  entered  aniong  the  re* 
cordis,  to  form  a  gFound*work  for  the  dcGnitire 
enquiry  called  Utc  ih/iL  On  this  occasion, 
Leeniis  exhibits  his  own  testimony,  his  own 
ready-written  and  uninLent^ble  testtmony^ 
in  the  whape  of  an  affidavit,  together  witli  the 
testimony  of  nny  »iicn  pxtraneoun  wirne»fjt  a« 
(the  transaction  hnvmg  happened  Lo  lumiafa 
them)  can  be  persuaded  voluntarily  to  join  their 
affidavits  to  his. 

2.  On    the  occasion  of  sbowin];^  cause,  as 
above,   comes,   on   the  part  of  the   defendant 
Purine,  hift  nwn  testimony  in  his  own  beiialf ; 
which,   being  in   the  ready-written   form,  and 
secure  against  the  flcniliny  of  adverse  interro- 
gation, i»  therefore  admitted  %viUiout  scruple. 
Of  course,  unlets  subject  to  any  special  objec- 
Uons,  so  are  the  affidavits  of  as  many  extra- 
IneouK  wi1ne*4ses  as  he  can  prevail  upon  to  take 
part   with    him  :    for  in   thts   stage   the  cause 
jafibrds  not,  on  either  side,  any  compul^ve  pro- 
Feeas  for  the  obtainment  of  eviaence :  so  thAC,  on 
this  siaqo,  upon  which  the  remaining  ones  art 
built,  there  cannot  be  any  otiier  vvitne^vcs  than 
partial  ones. 

3-  Al  the  lime  of  the  trial,  the  evidence  and 
the  mode  \n  which  it  is  enllcctcd  stand  on  the 
footing  here,  in  the  case  of  infomiatioD,  as 
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above  in  tlie  ca^e  of  iDdiclnicnt.  Bui,  com- 
pared wiUi  the  views  uf  reanofi  and  jiiHlicv  un- 
lortUDed  or  prafe^ed  to  be  entertained  at  an 
anterior  stage,  procedure  by  inlVirniatton  atiordii 
a  contrast  not  exhibited  in  the  procedure  byin- 
dietment.  The  fi^lf-&.amc  person  who,  on  the 
preliminary  enquiry >  di^oursiin);  in  the  way  of 
ready-wntten  and  uninterrogable  toliinoiiy^baft 
been  rfct-ived  lo  depose  u\vm  oalb,  i^  now,  on 
the  iriaJ,  subjcclcd  to  thu  same  dusadvnntagc, 
and  ficrconcd  by  the  eamc  privilege,  aa  in  Uic 
case  of  the  indictment,  lie  can  neither  be  com- 
pelled by  questiootj,  with  or  without  the  sanc- 
tion of  an  oaih,  lo  bring  forward  or  admit  such 
tnttbfl  aa  make  ^ain^t  htm  ;  nor  suffered,  under 
tbc  aatno  sanction  of  an  oath,  to  bring  forn^ard 
such  truths  a^  make  for  the  advantage  of  hia 
cause.  The  oath  which,  in  ihc  Bamc  ca»e  and 
tte  same  caose,  was  no  hardship,  its  now  be- 
come, on  a  sudden,  an  intolerable  one :  tlie  same 
individual,  ii|>on  whoAe  rredihilily  the  fate  of  the 
cause  had  been  depending,  now  beoomea  so 
completely  incredible  a^  to  be  unrccetvable. 

4.  [nca»eof  conviction,  after  ttw  trial,  comes 
(ihoufjh  not  Ilec4^sf;a^ily  yet  frequently,  perhaps 
nio?it  rn"<{upiuly\  tht-  fresh  batch  of  affidavit 
work.  US  above  described.  The  credibility,  the 
truatworthine^,  now  remains  or  is  revived  on 
allfiidcs:  th4?  incrHihle  prosecutor  (incredible, 
had  his  !iuit  l>eeii  called  an  action)  is  now  en- 
conntered,  and  (or  the  second  time,  by  the 
latpJy  inrredible,  and  now  again  cnxlibW  and 
trtixlwfifthv.  defemlant.  They  arc  now  again 
botli  credible  :  why?  Because  it  is  in  the  leaat 
tnifitwnnhy  of  all  modes  of  teatification  that  ihey 
both  of  them  make  applieaiioo  lo  be  heard. 
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IV.  ]|  WSH  (supiiOHv)  vn  l)i«  ucuh»ioi)  of  the 
Skerving  on  Fudur^  tlir  process  of  ihe  court  (the 
court  in  wbicli  Uwj  new  mode  of  procedure  aow  to 
b64pokeuof  isiiutituted), — thatis^ofcoDVeyiBg 
a  summons  jgfiued  (com  the  court,  or  miniatering 
in  sonm  other  way  to  the  power  and  authority 
of  the  court, — lltat  l^tt-xuv  r^u^ved  from  hint  tliC 
iojury  complained  of.  It  is  a  case  that  hap|iens 
ercoT)'  now  und  then,  and  may  h&ppeii  at  any 
tune.  In  this  cq^c,  another  optioti  oc  has,  is*  to 
proceed  by  way  oi  aitach^fu-rtt, 

I-  Affidavit  ^ork^  the  least  tnislworlhy  of  all 
modes  of  collection,  now  complctdv  »upcr«!des 
and  renders  unnecessary  every  other,  that  is, 
eveij'  better,  mode.  Grand  jury  and  petit  jnry 
lire  DOW  found  to  be  mere  lumber,  and,  a.s  such. 
thrown  into  the  du«l-hote.  Both  fooU'  baubles 
beitiK  thus  put  out  of  the  vdiy^  the  chief  justice, 
like  Cromwell  ia  the  House  of  Commons,  wields 
the  nid  of  it^iwer  and  pnnishmenL  at  his  cane : 
and  this  he  j»  AuDered  to  do  by  the  wor^hippcrfl 
oCthc  idoi  with  twelve  head*  :  alwayson  condi- 
tion of  hi£  acting  upon  improper  evidence,  upon 
evidence  loo  untrustworthy  ever  to  be  offered  to 
that  idol. 

2.  When,  on  the  ground  of  the  moss  of  evi- 
deiK:e  \XtM%  collecteii.  tlie  defenidaat  Turius  has 
been  convicted  and  oonr^i^ncd  to  punishment  'to 
[mpri6onjncnt)inccn^oquoneeoftiieaUachment> 
liavinf;  F^>nc  aj^nst  bim^  as  the  phrase  is;  then 
conic*!  the  fresh  enquiry  abovi?  inmlionLxl  under 
that  hcati,— theenriniry  by  inT.errugaiorics.  Thiit 
mode,  being  ditTerent  from  the  former,  can 
therefore  scarcely  avoid  being  better.  Thoujth 
thcqiic«tionsbc  premeditated,  and  (unless  by  a 
discxetionaTy  latitude  assumed  by  the  i^ubalteni 
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judge)  incftp&ble  of  being  accommodated.  t:ttch 
saccocdiDgoiic,  tothe  precc<Ung  answers ;  the  an- 
swers at  any  rate  arc  un[>remoditau;d  :  or  at  least 
may  be,  for  aught  thai  rtp])i;ani  to  the  cootraiy, 
if  the  judge  ad  hoc  (the  ma»tcr)  thmkd  6t  lo 
mn'M  nn  their  being  dclivrrec!  oi»  the  spot,  B»it, 
Ie«t  the  mode  of  enquiry  should  be  too  good,  it 
is  now  earcfiilly  wrapped  up  in  official  darkness: 
Eind,  after  everythinuf  has  been  brought  to  light 
dial  wits  deemed  uecestsary  lo  warmtit  the  pu- 
inshiiient  imposed,   h  deep   secret   covers  the 
rc?it.     The  party  injured,    loo,   the  prosecutor 
LtcHUH, — from  whose  suggestions  further  mies- 
tions    and    further    lights   might    have    oeen 
expected   with  more  reason    than    from   any- 
body else,  had  any  such  further  lights  been  ne- 
cessary,— findfi  the  dnrirofthi^  ■secret. eourl  *»hiil 
again!>t  him,  as  a^n^t  everybody  eUe.     As  far 
id  zeal  is  worth  looking  for  ou  the  part  of  the 
mafiter,  the  £ubaitern  of  the  great  judge,  against 
whose  authority  the  contempt  has  militated;  as 
much  may  peraaps  be  not  uureasonably  locAeti 
for,  a^i  may  in  geneml  be  ^uflicient  for  the  pur- 
pose.    But  all  the  zeal  in  the  world  will  not 
stand  iu  the  place  of  intbrmation:    and,  if  the 
case  were  of  a  sort  to  need  any,  the  only  person 
on  whoee  part  it  can  rationally  be  looked  for, 
is  the  prosecutor;  on  whose  &ce,  for  anything 
that  appears,  the  door  of  the  closet  is  <ihut,  an 
well  aft  against  every  other  but  the  examiner 
and  examinee,  with  or  without  a  third  |>enK>n  in 
the  character  of  scribe. 

Meantime,  i^iould  that  he  true  which  has 
pretty  much  the  air  of  1>etng  so,  viz.  that  the 
Mipplrmciital  enquiry  is  an  eiiqnir>-  without  an 
object,  unless  it  be  the  cxtractiog  from  the  exa- 
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minee  the  fees  for  the  exercise  thuii  given  to  iii« 
patience  :  any  defects  observable  i&  the  plan  of 
operation  will  be  the  less  to  be  regretled.* 
-  V.  Lei  LsEsufl  be  a  cterpyman :  the  misfor- 
tune  is  of  the  number  of  those  to  which  a  cler- 
eyinan,  no  less  iXvau  any  otht-r  man,  is  expost-d. 
In  this  ea.se  he  ha;«  the  option  of  yet  another 
remedy,— a  remedy  hy  suit  iu  the  ecclesiastical 
court.  Tlic  baidne£s  of  the  mode  of  extraction 
employed  in  courts  of  that  clanfi,  will  be  here- 
afurr  seoii.f 

Amidst  alt  these  remedies,  i^ith  the  eorreK* 
po&diiigmani|Mil%tion^for  the  collection  of  tenti*- 
mony ;  n  question  that  to  a  thinking  reader  can 
scarce  fail  to  present  Uself,  is, — Can  they  all, 
or  any,  and  which  of  them,  be  employed  toge- 
ther ?  To  meet  iliw  quoUun  h\  an  all  compre- 
hensive and  at  the  samt;  time  determinate  set  of 


*  If,  aiW  tn  oflVnicr  has  hf-t^n  «onvi<^lsd,  lh«  prorMC  of 
■iilij«tiac  him  to  tin  cxnminQtion  of  llic  in<^ui>rtorJal  kind 
(ihls  it  Air.  iip{>ropriAte  ri cnomi  11:^1  icju,  \  use  it  not  in  ihc 
chtncitT  of  a.  titupcraiiw)  if  thii  proa*«  be  a  uttM  pro- 
0M»  IB  uiy  cfu«,  Mhy  in  ihii  cue  to  the  tJEclmion  of  all 
odicn  ?  ^'hy  not  in  monT  oUier  caves  aa  vf  cU  u  lhi>,  or  in 
piufaru^L  to  (hii  ?  VThj  not,  for  t-ianiplr,  to  HKCtrtuiu  die 
Hite  ofhufinani.-^,  for  the  purpotc  of  obicnii)^  rhe  weight 
of  the  pceoiiiuT  burthen  he  ih  Mo  to  bear  in  Iho  ch&rMUi  of 
lAtisfactioti  or  of  puuishmif ut  ?  ^Vh]r  not.  iu  <;aAe  of  appro* 
bewM  inK>lv«ncy»  for  ihe  ])iir|>ofte  of  fterurJng  wh%l  rcmaiat 
f«TtWb«MCt  of  ct#ditor4,  in  jtiftt  prnponiont ?  \^*hynoi,  m 
IhcOAC  of  criuiionlty  irthc  vny  of  tfcprcdntion,  for  the  pur- 
pose of  in*c>%Btiu^  fointL^r  ijc^icdutiou*.  and  r«*toriDf  to 
tl«  pmoo*  injorsd  inch  fniiift  niQ  mny  be  to  bn  rrcoTcted  t 
^hy  &ot— 'but  i)iiCKlion«  of  thtt  nnttirfi  procrcd  on  ibo  iut>- 
peeltiOQ,  tbe  ptrriotuillir-dijpTti^'rd  iLuppoiii^on^  that  the 
vnupvaients  of  brchni:!!!  pro^-durn  bnvc  for  lh«JT  objfcl* 
iW  M«  of  jvniico. 

i  Vide  wfatt  cb«p-  17, 
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iiiif^weTFi,  is  what  the  most  experienced  lawyer 
would  scarcely  take  upou  him. 

Wben»  for  an  injury  of  this  nature,  a  man  ha» 
pfMecuted  tbe  wroo^-doer  in  the  way  of  indict- 
mom,  uii<l  (tbe  indictment  stitl  pending)  hait 
aflcTwards  suetl  liini  in  the  wny  of  anlion ;  in- 
staneeis  havt:  born  knovrn  where  (on  applicatiooi 
made  in  the  nay  of  motion)  the  court  have  com- 
pelled tho  plointitt  to  make  his  election  between 
the  two  remediefij  by  staying,  or  threatening  to 
Ktay,  tbe  action,  till  lie  has  undertaken  not  to  gn 
an  with  the.  indtt-tment. 

On  enquiry,  it  winild  perliapft  turn  out  that 
Uie  reitrtint  thu»  put  upon  niulliplied  hti^tion, 
for  the  K&[ne  cuuec,  may  have  been  modified  in 
olhor  way»  besides  the  above.  But  the  changes 
that  miffht  he  ning  in  t(ii*<  rv^y  wouM,  if  tnkeu 
in  hand  by  a  raatliematician,  be  found  in  w* 
small  degree  numerous :  and  amongst  them 
mi^ht  perhaps  be  (bund  a?*  many  for  which,  for 
wantot  precedents,  eicircumr^pcct  lawyer  would 
not  take  upon  him  to  answer,  w  of  those  con->  ■ 
ccrniit^  which  the  oracle  would  not  ncni]»l(^ 
to  pronounce:  esneciany  as  ec^lcst!^^tical  law 
would  require  to  ne  included  in  the  sphere  of  ■ 
htfl  meditations;  and,  ihe  law  (igiuirancc  of 
which  IB  not  excuReri  in  any  man)  beiivj;*  ff^r  th*^ 
general  conv-enience  of  the  practitioner*,  divided 
into  diver*  branche*;,  some  of  them  haviaj^  linle 
commiiniratiDn  with  their  rivals,  thcjud^  who 
U  erudite  in  the  one,  confes^eA  himwlf,  with  ha- 
bitual modesty  and  reciprocally- requited  can- 
dour, less  than  a  tyro  in  ihc  other. 

For  example ;  though,  in  the  order  abore 
exeniplitied,  the  rcsirtciion  is  applicable,  it 
follows  not  that  it  would  Ijc  so.  were  the  order. 
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as  between  remedy  aiid  remedy.  rcTerscd,  By 
an  [iction  lor  the  lujun,  a  inau  recovers  damages. 
— obtains  money  imacr  the  aame  of  damages : 
it  follows  not,  by  iu*y  means,  that  an  indictment 
brougbt  afl^tiAvuids  fur  Uie  same  ollViiLv  could 
be  g«>t  rid  uf  ill)  Ui»t  ground.  In  ca^e  of  coQvio 
tion,  in  coni^'iclcrins;  the  amount  y}i  the  penalty 

pecuniary;  to  be  intlicLed,  tlic  court  mighty 
^  id  probably  enough  would,  cotisider  the  prior 
kttrtbcn  «o  imposed:  but.  tbouf;b  the  penalty 
diuuld  be  reduced  to  a  uoniinul  one,  tlie  costa 
would  remain  without  reduction;  and,  in  com* 
pariflon  of  tliat  part  of  the  burthen  which  U  not 
capable  of  being  adjusted  to  merits  imd  dc* 
merits,  the  part  wbieti  is  capable  of  j«uch  adjust- 
oaent  is  commonly  very  inconsiderable. 

AnolliiT  eorihidetnlion  wliicii  the  oraclt*  would 
know  better  tbtm  to  bring  to  view,  is,  that,  for 
a  niai\  to  takr  his  chance  of  getting  rid  of  one 
such  burthen,  it  would  be  necessary  for  him  to 
begin  with  taking  upon  himself  another.  For, 
in  an  English  court  of  jtistice^  notliing  is  done 
<Kit  of  the  way  without  miahn,  nor  any  re^rd 
paid  to  a  motion  unless  supported  (and  in  gene- 
mi  with  the  faculty  of  being  comlmtcd)  by  affi- 
davit work  t    a  sort  of  contest  which  is  in  fact 

suit  of  iutclf,  in  everything  but  the  name ; 

iing,  as  hath  already  been  seen,  that  sort  of 
mat  in  which  matters  of  any  degree  of  import- 
ance may  ije  aud  arir  deteriTiine*], 

One  pomt,  on  which  a  man  may  venture  to 

pronounce  with  greater  confidence,  is^  that,  in 

the  case  of  the  ciercyman  Tfor  example),  the 

^tiuee  remedies,  ^^  they  ar?  called,  each  with  its 

proportion  of  irreducible  and  prefiously  unas* 
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ccrtainable  co»t»>  muf^  e^li  of  them  be  brought 
intoactioc,  or  a  corrospondent  erxi  of  justice  (at 
least  accotxlinL;  lo  BlaclutoneX  which  is  the 
technically  correct,  cunception  of  the  oudji  of 
justice)  nMnaiii  unriilfillcd.  Heparalion  of  the 
hrearh  made  in  the  king's  peace,  reparation  of 
the  damage  sustainod  by  the  party  injured,  ^nd 
reparation  of  the  daniagB  done  by  the  ain  to  the 
siDner'ft  ftoul, — ih^&e  are  the  objects  to  be  pro* 
vided  for ;  aiid,  whei'e  money  is  the  healing  mat- 
ter, it  remiirpA  for  earh  a  dillereul  nwm  lo  Ix; 
levied  by  a  different  ?>ti  of  hand^,*  By  a  sum 
of  tCD  pf^unds,  for  example,  conveyed  into  the 
pockets  of  the  inHividnal  injured,  the  injury 
sustained  by  that  individual,  (ifa^t  ik  to  say,  to 
the  extent  tn  the  t^wm,  aud  In  coiisi.*quetice  of  its 
repairing  or  healing  properly),  is  rcpairwl.  Hut 
by  this  ten  pounds  no  sortoi  repair  is  applied  to 
the  breech  that  had  been  made  in  the  king's 
peace;  to  make  this  second  repair  requires  an- 
otlier  j;um,  suppotte  a  like  ^tmi  of  ten  jiouudA, 
by  whicb^  if  duly  conveyed  into  the  pocket  of 
the  king— ^what  in  law  is  xatd  of  the  king  ia 
commonly  a  fiction,  but  here  it  is  plain  truths 
duly  conveyed  into  tlie  royal  pocket  by  the  sur* 
veycr  of  the  green  wax,  fthere  is  mucli  leaniing 
in  that  green  wax  t),  may  be  presumed  to  pro- 
duce that  wilulary  effect. 

As  little,  although  put  into  tltc  |>ocket  of  m 
ckrg)"man,  docs  this  same  ten  pounds  contri- 
bntc  to  the  repair  of  the  damage  done  by  the 
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ftSStult  to  Uie  sinner's  [the  a^isaiilter's)  cool :  the 
soul  TruiHin^  ii»  !«iiifiil  uiid  iu  Mck  merer,  un- 
IcsK  ami  until  a  third  siim,  say  nJfto  of  ten 
pounds,  {according  to  Blacksionc,  it  must  be  a 
rouiut  one),  has  fyond  its  way  into  tJic  pockcc» 
of  the  officer*  of  tin?  court,  by  way  of  "  cotumu- 
tation  €'f  penaiicc."*  Thus  stands  the  matter 
according  to  Blackstonc,  to  whose  peering  eycK 
depredation  is  an  object  of  acorn  or  adoration, 

irding  to  the  power  of  the  depredator ;  and 

whom  every  lee  that  rtiKift  its  way  into  the 
pockets  of  tho^  by-practitioners  U  regarded  as 
fWt>  mu<rh  siftl^ii  from  tike  superior  collegc- 

If  Blark^lnne  were  lo  be  tnisted  lo,  "  these 
three  kinds  <if  proAccution  may,  ali  of  them,'' 

flays  not.  <i/;fv  of  them],  be  pursued  for  one 
tbe  same  otience.  Interrogated  about  the 
stop  that  might  be  put  to  tbe  action,  he  might 
probably  enouf^b  hiive  replied,  that  to  pursue  is 
une  thing.  t<>  pursue  wilh  etfect  ixanolhor.  But 
he  who,  on  any  occasion,  trusts  to  Blackstonc, 
leans  on  a  broken  rccd :  and  it  is  among  the 
privileges  of  an  intcrpjeicr  of  English  iiurispru- 
dence,  that  his  interpretations  may  always  be 
deceitful,  without  ever  being  false. 

On  the  Hiibjf^^t  of  testimony,  the  following 
presents  itself  as  a  tolerably  correct  and  tolerably 
complete  list  of  tlic  sources  from  whence  the 
di^tinclionij  struck  out  by  the  siniBtcr  industry 
of  the  man  of  law  have  been  derived, 

I .  Tbe  relation  borne  to  the  cause  by  the  pro- 
pooed  deponent :  that  c^  an  extraneous  witness, 
with  or  without  intere?tt,  (not  that  his  being 
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without  interest  U  a  point  that,  to  the  piirpoAe 
of  xia  smister  effect  on  the  miDd,  ever  can  be 
aM^rl;iin4'i)),  or  that  of  j>l^intiH',  or  ihat  of  <)e- 
fcndnnl^  in  the  (^anse. 

2.  The  moditicaition  given  lo  the  course  of 
pToccdurC,  OS  distinguished  by  the  tcmu  crimi- 
nai  and  chiL 

3.  The  siib-modififalimis  i^ivt'r  to  that  course, 
IR  fuither  dislingiiishtxi  by  the  ^ppdUtions  of 
indictment,  information,  appeal,  criminal  miit 
in  the  spiritwal  or  eocle^ia&ttcal  court,  ttClioai,.i 
mai)damuf»,  prohibition,  bill  in  equity,  peti* 
tion,  civil  suit  in  the  spiritual  or  eeolesiastical 
court . 

4.  The  ?&tag(^  lo  which,  according  to  the  sub* 
modification  to  which  it  has  been  referred,  the 
enquiry  by  wluch  the  evidence  in  question  ia 
called  for  happens  to  belong :— on  an  indictment 
for  felony  or  breach  of  the  peace,  the  prepara- 
tory cxamiTtation  ;  the  enquiry  beforf  the  ^nd 
jury;  lh*r  tiial  {excerpt  in  caw*  of  felony)  ;  the 
Hiipplemental  affidavit  work,  preparatory  to  the 
pn>i»ouncin5  of  judgment  or  sentence :— in  an 
mformation,  the  preparatory  afhdavit  work ;  tlie 
trial ;  the  supplemental  affidavit  work  prepa- 
mtory  to  die  receiving  judgment  or  i^ntt^Acc : 
and  no  on, 

fy.  The  Afation  of  the  demand  on  the  occasion 
of  which  the  tcstimonv  i»  proposed  to  be  ttr- 
ceived :  nz,  whethcrit  he  the  principal  demand, 
which  pave  be^nnin^*  to  the  caus<?,  or  some  in- 
cidental  demand,  made  (whether  by  the  plaintiA' 
or  by  the  defeiKlaiit)  in  tht-  comi^e  of  the  caufte. 

6.  The  person  at  whoK*.-  iii^lunce  the  testi- 
mony is  proposed  to  be  exhibited ;  whether  the 
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proposed  deponeait  himself,  the  jud^c,  a  plain- 
lifl",  adefeodanl,  a  co-witneflft.  or  an  advocate, 
on  the  OD0  &ide  or  the  other :  and  (in  each 
case  except  the  two  lintt),  whether  the  ]>arty 
on  who«e  side  tht-  dc]KJi)ent  wajt  fir*t  mlied 
upon  to  dcpo«c,  or  any  other  persoQ  c&lUng- 
for  bi-s  testimony  on  tlie  £aine  or  on  the  opfw^te 
side. 

7.  The  willingness  o?  reluctance,  whether  on 
the  part  of  ihc  proposed  deponent  biniwlf,  or 
on  toat  of  cither  |>arty  or  any  cowitncis,  in 

:t  of  his  coming  to  act  m  that  character ; 

'^according  to  which  m(>diHcation?4,  his  testimony* 

if  admitted,  its  admiued  either  without  compul* 

aon  or  oii  cunipubion ;  if  excluded,  U  excluded 

ntber  on  the  score  of  reluctance,  ur  iiotwith- 

[jtanding  wiUingne.'^fi. 

8.  The  conditio!)  of  the  testimony  in  rrapcct 
to  particularity  :  whether  rcatiug  aliofceihcr  on 
^neral^,  or  <ie&cending  more  or  less  deep  into 
particulars,  tbrougfi  the  fixation  of  limited  or 
mdiridual  portKinn  of  time  and  place,  and  the 
designation  of  the  things  and  persons  that  are 
Ihe  subjects  of  it.  by  classes,  determinate 
uscmbiage^,  or  individuals^ 

9-  Hie  occaHion,  whetlicr  judicial  or  extra-- 
judiciiil.  on  which  llic  icsttnioiiy  in  question  i» 
|kro[>4>scd  lu  Ih^^  ur  h^s  been,  delivrrcd. 

10-  The  nature  of  the  signB  by  which  it  has 
beeo  or  is  prop^^^cd  to  be  cxprcs^d.  at  the 

llDOracnt  of  lis  first  utterance,  or  afterwards: 
*.  e,  whether  delivered  by  evanescent  signfi, 
as  riW  TfKc,  or  by  permarjcnt  signs,  a*  in  the 
tiatc  of  a  roady-wnltcn  document:  and  if  l>y 
er^nesccnt  signs,  whether  fixed  or  not  fixed, 
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during  its  uUcrance,  or  at  nny  subsequent  pe- 
riod of  time,  as  by  written  notes  or  minutes. 

11.  In  <:aj^  of  fal&cliood  widi  mendacity* 
or  feUehood  throu^li  temerityp  (though  this  latter 
itpecies,  materially  as  it  differs  from  the  other,  in 
scarcely  diiitii^gaisLtrd) ;  the  aiiiiexution  or  iioii* 
aim^xalMiti  of  |»uiitshmenl  lo  a  deviation  rmrii 
the  puth  oftrutti. 

i'2.  lu  the  nbovc  CQACA,  the  pcifomioucc  or 
noD-pcribrmai^cc  of  the  ceremony  called  swcar- 
ilif?,  or  lakinL*  un  oath, — a  c^-'iviiioiiy  inftihited 
for  the  purpose  of  hindiiig  wiliir*-v*rs  llir  mare 
cficclually  lo  an  adherence  to  the  line  of  truth, 
on  the  occasion  of  their  noting  in  the  characL^ 
of  dcposiiif^  ^sjtnesseis. 

It  is  of  di»^tiiic't)ou»  like  lliei^c  that  nineteen 
parts  out  of  Iweiify  of  tlie  I'linus  of  jurispru- 
deinial  law  arc  composed.  It  is  from  dInsionA 
like  thc^c.  that  the  manufacturer  of  that  uli^tH 
of  fruud  and  imbecility  dc^rivcfl,  from  hiH  nccom- 
plices  and  his  dupes,  the  prai^  of  ingemiiiy- 
and  ecienco> 

To  theeyu^  of  common  Ken^e  (titd  eoniiuoD  ho* 
ncsty,  looking  to  the  ends  of  justice,  all  these 
distinctions  ore  the  baseless  fabric  of  distorted 
visjon.'  In  the  estimation  of  common  ttcnse 
and  cormnon  honesty,  tt  matters  not- 

L  What  relation  the  individual  whoise  testi- 
mony is  in  tpftsiion,  l>ean<  to  <he  caiJ^;  whe- 
ther tliat  of  extrait^oua  witness,  (intere^sted  or  nut 
interested),  plaintiff  or  defendant ; 

2,  iS'or  whether  the  sml  he  called  erimtnal 
or  ci^tI  ; 

3>  Nor,  in  either  case,  by  what  capricious, 
or    accidental,    or  obsolete,   or   in&idious   nio* 
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dificationSj  the  course  of  procedure  in  it  has 
been  diversified,  and  by  what  denominations 
those  modifications  have  been  distinguished;. 

4.  Nor  in  what  stage  the  enquiry  is :  and 
^so  on,  as  the  reader  may  easily  pursue  for  him- 
fielf,  through  the  twelve  sources  of  distinction. 
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CiLAPTER  XV. 

lUOnF     OP     rXTRACTlOX      IV      KVr-I.lSII    COMMOV 
LAV    rROCEPl'RC ITS    i:vrONCRl!tTlE&. 


Section  I. — Cett.  p^tkil :  offrnct-.  uftlom/:  pro- 
cedure hg  indictment. 

Whfri:  Iho  pMnif*lim<.'nl  rises  to  a  rcrtain  piirli, 
llic  ottcntx  IS  calkd  u  klony  :  below  Ibrtt  pilch, 
it  is  caJlod  a  misdcmc&Dour.  Without  cudVc^s 
details,  u&y  more  precise  account  would  be  im- 
potsibie. 

The  nnide  of  collec ling  the  evidence  is,  in 
tHcM  (Utferent  caiies,  disiinguishtxl  by  malerial 
differences ;  but  these  differences  'arc  made 
to  depend,  not  upon  the  nature  of  the  case,  but 
upon  the  nuture  of  the  punishment. 

In  the  ease  uf  a  fclonv,  the  evidence  ib  col- 
lected (the  whole  or  tfic  principd  iwu-l  of  it) 
three  times  over :  each  time  by  a  dinerertt  tri- 
biinaK  and  acccrding  to  a  dincrent  set  of  ar* 
rangementi.  Once,  by  an  inferior  and  non-pro- 
feftsional  sort  of  judge  called  a  ju-stict  of  peace, 
without  A  Jury  :  m  tliiitease,  Ihe  ht^arins^orhear* 
in^ an* called  the.ruirfthuilifm.  A  *«cntd  time, by 
a  sort  of  jur>-  without  a  judge,  called  the  grand 
jury.    And  a  third  time.  by.  or  rather  with,  an- 
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other  sort  of  jury,  (dircctod  by  a  judge,  inferior 
vr  su|M!not,  noii^profes^onal  or  professional), 
c&ll^d  a  petJt  jury.  It  is  on  ihe  last  nccasion 
only^  that  the  hearing  i^  cAHefl  the  trifii:  a 
term  for  which  uo  other  language  at^ords  any* 
tiling  like  nn  equtvalcnl. 

So  in  the  r4Lft<^  of  a  miKd<«menjicur,  regarded 
as  aniotintiiig  to  a  breach  of  the  peace. 

In  the  cane  of  a  mifldemeanour  iiot  »o  re* 

garded.    the  preliminftry  exaniiuEitioit  ha^  no 

f  luce.     Tlic  caus4^  comcd>  in  thi-;  first  in^tanco, 

before  the  i^rand  jury ;  iiiitc««  wher^  the  pro- 

^cccding  is  by  i/tff}rmafirtn,  uf  which  afterwards. 

We  diM  ocmi  with  ihf?  cR&e  of  felonies, 

1.  Enquiry  before  a  justice. 

Before  thL'i  tribunal  tlicrc  arc  commonlyW 
least  two  hearing.  At  the  tirst,  comef!  a  per- 
son in  the  character  of  a  proseeutor,  to  state 
llie  fact  of  the  stjpposed  offence,  and  the  per- 
Min  of  Ihe  siJp|)osed  offeiuier.  for  thi'  piirpoM; 
of  thus  fonning  the  ^ound  of  hi&  application 
for  a  icxansttt.  A  warrant  is  an  order,  to  be 
directed  to  a  proper  ofticcr  by  the  justice,  for 
Uie  arrestatiou  of  the  defendant,  that  he  may 
be  brought  before  him  for  examination,  ana, 
in  tlie  mi^nlttne,  commined  ii»  a  [»n>per 
prison,  tn  secun?  his  fortlteomingnesft  lor  tliat 
purpo?4C. 

At  this  firfit  hearing,  the  absence  of  the  do- 
fiandant  is  suppoM^  by  the  nature  of  the  case.* 

fciiiiott  of  the  oAcTKMi,  ii;  by  indjviduuli  (wi;h  of  mUiouC  (be 
[wavtAiKcof  AOHUUblc)  brought  (o  tb«  ina|;bltn«  in  the 
KfitibiiancF.  bcTorn  any  nnrnint  iB^oteil  by  \nn\  for  Uic 
^fpofi-,  hnd  thcnforc  viihonl  any  «ucb«flrruit.  In  tbii 
ttKt,  1^  firU  tM  pixrU  REiijuiry  »  of  course  wnnlinf*  or 
(iHtU  comet  to  tb«  oamc  thirty)  cuiivcrtcd  jnti>  n  rrciprocnl 
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The  plaintiff,  f>r(a*  he  is  criHcd^  ihc  pTos<!Cutor, 
being  tirst  put  on  las  oath,  states  his  case  id  the 
ipray  of  spontaiKoiis  deposition :  the  judge  on 
his  part  int€i])os^s  ^halquestionfi  he  thinks  fit ; 
vhich  qui^iitiuas,  it  in  evideut,  &q  f^T  as  ih<rir 
Oin-mtion  or  timdancy  is  in  favour  of  the  defeod- 
"aot.  have  the  fftWi  offidverso  iiiterrcgation* 

This  fA-ym-tc  examination  is  either  altogether 
pri\'ate,  or  more  or  Ic&s  public  in  any  decree^ 
ac('urdin}(  to  accideutal  circumstances,  and  the 
discnlitin  i  if  the  judge.  Hy  a  provUion  of  ata- 
tutt  luWp  minuifs  of  9uch  examination  ought  to 
be  taken  by  this  nu^^tratc.  Whether  they  ever 
are  taken,  doea  not  appear  in  print.  What  doca 
appear  U,  tliut  there  are  iD>;tunec>;  in  wtiich  this 
statute  is  diKoin-ytrd  ;  in  which  ill  cutiH^tiences 
arise  ixoax  this  disobedience;  in  which  the  supe- 
rior judjijcs  areappnzcd  of  tbcdiwibcdicnce.  see 
tlic  ill  coufiequences  of  it,  and  take  no  notice 
of  it,* 

Next  come?  tlK^  reciprocal  ht-arinj;:  when,  thtt 
■defendant  btiiig  produced  in  ibe  chatBCterof 
praoner,  the  pruseculor  (being,  as  before,  upoa' 
oalh^  tells  his  ^\oxy  as  before.  lie  is  coofronl 
with  the  defendant;  the  defendant  puta  wha1 
questions  to  him  he  thinks  fit,  which  questions 
hare  of  course  ihe  e^ct  of  an  adverse  eiaiiii* 
nation :  to  the  one,  as  welt  as  lo  the  other, 
qtte^tions  such  as  th«  occasion  drmanda  are  piil 
of  courae  by  the  jod^.  With  or  instod  of 
above -meiitioDed  &r^t  witness,  may  have 
on  this  occasion  anv  number  of  other  wito 
accordinf;  to  the  m^i\idual  circunutances  of  th« 
case.     The  defendant,  on  thi*  occaiuon,  it  not 
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upon  oAih  :  he  is  ncitbcr  required  Dorpcnnittcd 
to  subject  biiDself  to  the  c6n!monyp  In  case  of 
on  illegal  attack  made  upoo  a  man's  person  in 
(he  way  of  physical  force,  the  faculty  of  *eif- 
cicfence  in  allowed  to  him  for  his  protection,  by 
Gnghfih  as  well  aA  other  laws.  In  Kngland,  for 
htf«  protection  against  le^  accusation,  tbe  fa- 
cult^'  of  mendacity,  wiUi  its  attendant,  non- 
res(KKi«io«^  U  (on  thiu  occasion  a^  on  other*) 
eaivfnllv  Tt^-^KTit^d  u*  him,  hm  a  Iiraiich  of  the 
lawfd)  iacultv  of  self-defence-  In  putting  qucft- 
tioQS  to  a  defendant  thus  under  examination,  H 
is  a  sort  of  fashion  to  give  him  u-aniint*  that  he 
11  at  liberty  to  answer  thent  or  nut  iL»  he  thinks 
fit ;  for,  though  whatever  a  supposed  deltni]ural 
is  aoppoftcd  to  have  said,  out  of  tbe  prc^nccpf 
a  judge,  tobiaowii  prcgudice.  is  heard  with  per- 
fect reailmcss, — yet,  wliaiever  evidence  of  the 
guat  nature  it  mif^ht  have  happened  to  him 
thtis  to  fumiah  agiiiasi  himself  in  the  presence 
oTa  judg^,  ift  carefully  [irevented  from  coming 
into  existence.  The  criminal  ;tbr  to  a  crimmal 
ilooc  can  ibc  intimation  be  of  any  nee)  the 
criminal,  if  the  ca^  admit  of  hisarailing himself 
of  this  fHi'nilly  wamin^.avaiUhimftelf  of  it,  and 
is  eventually  turned  Ioom- air^in  into  Huctely  to 
afflict  it  with  frcah  cnmcv.  The  jtidge  obtains 
the  praise  of  patriotism  and  humanity  aiK]  legal 
tcience,  at  no  other  expense  than  tliat  of  Lhc 
tntere^u  of  trxith.  juaice,  and  public  security. 
A  deluded  public  pay»  a  man  with  its  pnuMT  for 
lArtia\in^  itK  own  interctdA.  Sometimes  it  may 
hapjx'n  that  the  public.  l>e*idf-*  heing  duped  to 
its  own  prvjudice,  is  duped  for  its  own  advan- 
tage- The  mflsi«trate.  wiahing  to  reconcile,  if 
pimible.  the  merit  of  6er\imi  llie  public  inleTr^, 
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with  the  praise  of  havicg  hctniyetl  it,  extmcU* 
tlie  c<>nfe^$^ria]  testimony  where  the-  c^nae 
stanils  in  need  of  it,  rc^cnin^  the  warmng  for 
tile  ca^cs  in  which  he  perceives  the  intitJhty  of 
It.     But  all  this  is  matter  of  chance. 

The  number  of  the»e  examinations  depends  of 
conrst'  u[Hm  iW  exij^enry  of  tin-  iiuliviiUial  ciise: 
upun  the  nmnbtrr  of  the  w  itiicH!«e9,  the  rvntDtcnefit 
01  their  situution.  and  tlic  fecveral  other  pofisiblc 
ciLuscfi  of  unavoidable  coiDpUcaition  and  delay. 

Of  the  evidence  thus  obtained,  the  a^^^re^te 
constitutes  what,  uttder  tlie  Rt^tnan  procedure, 
would  constitute  gixmiid  sufficient  for  a  deciftiixi 
in  tlie  fiT!^l  inf^taiicc :  for  a  decision  which,  auj>- 
pQsiDg  no  ap]x:al^  would  be  dcfinitive- 

Iq  Engli^u  procedure,  the  act^  of  this  tribu^ 
nal  ^rve  but  as  a  passport  to  die  two  others. 
lo  a  large  proportion  of  cases  of  this  eUss,  [per- 
haps ihr  greater  number),  the  truth  i»  as  cRcctU' 
ally  brought  to  light  in  one  hearing  (that  hearing 
bci!)g  a  reciprocal  one},  ai  it  could  be  in  hfiyi 
but,  because  ulterior  enquiry  is  in  some  few 
cases  necessarv,  i'  Is  employed  in  all ;  including 
thoAe  in  whicli  it  is  useless,  and  wor»e  than 
uselefts. 

II.  Enquiry  before  the  grand  Jury. 

Applied  to  it\e  elas^  of  caftCi^  Estill  in  question, 
the  operatioHK  of  this  btemnediate  tribunal  may 
be  ^-i  down  as  purely  miKchievuu!^,  They  had 
once  an  object,  but  that  object  bus  been  done 
away  :  it  mi^ht  l>e  seen  lo  be  so^  if  bigotry  bad 
eyes;  but  bigotry  is  blind:  the  incumbrance 
keeps  its  place :  lawyers  and  their  dupes  never 
speak  of  it  but  with  rapture. 

Tt>e  object  w-us  Lo  presene  an  innocent  man 
from  Iht*  vexation  iin  kienia)  tu  |Hi»st^iilHm :  siihI 
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iDBoccnt  be  mi^it  wdl  he  pronounced,  if.  cveii 
upon  the  face  of  the  evidence  produced  againAt 
him  by  the  adversary,  delinquency  did  not  ap- 
pear probable. 

The  <l<rsi^ii  was  laudable :  and  to  thU  de^igD^ 
tlie  pmcediire,  wli»l>cijf>vi^r  mi^ht  lie  ibe  ineon- 
venit-nccs  attached  to  it  ia  other  redp^cts,  was 
lUituraUy  cnou^  adapted. 

1-  Evidence  was  received  only  on  one  &idc ; 
on  the  sid^  of  the  proM^eutor:  on  the  ^ide  of 
the  deftrmlanl,  aol :  tor  to  call  upon  liim  for  bis 
e-vidftnce  would  he  to  subject  him  to  the  very 
vexation  from  which  it  waft  intended  be  should 
be  prc-!terved. 

2.  The  evidence  was  received  and  collected 
in  iiecTet :  that  U  to  say^  in  tw  far  a^  secresy 
was  t^^mji;i|jbl<!r  with  tiie  prej<ence  and  (wrtici- 
pation  of  a  number  of  [lerMHW  ^tht*  |)«rsons  com- 
posing the  grand  jury)  from  twelve  to  twcnty- 
ibur.  In  the  name  intention,  these  jur^^mcn 
were  sworn  to  secrff^v-  Why!  Because,  at 
this  i^eriod,  the  defendant  knew  notliing  of  the 
nuitter.  The  bill  being  found  by  this  jury  (i,  e. 
fbearciisationpronouncefl  lohavebailaj-iifFirienl 
ground  in  point  of  evidence  to  warrant  the  ulte- 
rior en€|uij^"}-  thereupon  went  an  order  for  his 
nrrCKtation.  Hud  it  not  been  for  the  oath,  u 
friendly  juiymaii  might  give  intimalion,  and  ibt 
deftndant  make  bis  e»^apt\ 

In  thfr  first  plaee,  then,  the  inslitution  is  une- 
lc«ft:  it  has  been  m>  about  thcAo  two  but>drcd 
an<l  fidy  ycare.  The  defendant  has  been 
already  &ubjceted  to  the  irexation  from  which 
he  wsui  tliuft  to  have  been  preserred.  From  the 
middle  of  the  sixleeulh  cenlury,  the  cxamina- 
tioQiK  ai>nve  desicrilkfrd  have  takeji  place. 
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In  the  next  place  it  is  mi^cbievoiifi.  It  is  so 
in  IK>  >EiialJ  ilf^ree.  One.  ti(  llie  grrAt  boa^U, 
8«  well  a^  ijtJt  uf  (lie  grealcftt  merits,  of  KnglLsh 
procedure,  i»  lU  publicity.  This  security,  it 
lias  boon  «<cti,  U  wicrificed:  sacrificed,  and  so 
continues  to  bc>  after  the  object  for  whidi  the 
>iucrificf  wsi>4  iimdf  U  ^>\iVr.  The  cmisrqiwnccs 
is,  an  untiinitc^d  duiiiination  to  putnilnr  preju- 
dice ;  to  pftrty,  if  not  pcraoztal.  intercAt  and 
tiffcction  ;  to  fflJw*  humanity  ;  to  cftpricc  under 
all  its  iitscnilable  modifications.  In  practice, 
many  a  bill  which  oubrbt  to  have  been  found, 
tH  thrown  cut  without  re;iMm :  manv  a  miH* 
chioxius  delinquent  turned  loi'se.  In  tli[^  ahuM^ 
of  thU  useless  institution  mny  be  soen  ibe  ^o)e 
u&e  and  justification  of  the  inqviiry  by  infi/nna- 
tim;   of  which  presenilv  in  \\%  place. 

Under  iheau»pice«  of  publicity,  for  example, 
fij(  at  the  KU«!Cfreding  inquiry  before  the  petit 
jury,  causes  in  other  respects  the  same,  could 
rot  be  productive  of  equal  miiichief,  Wliat- 
Koever  became  of  the  lepal  f^anction,  the  mora) 
would  not  lose  its  hold.  Of  a  jruilty  man,  who 
is  Keen  and  known  to  be  UiiiUy,  the  proof  of  his 
guilt  LH  itself  a  piiiiixhmeut. 

Nor,  as  applied  to  the  judges  theutseKe«,  is 
the  lucclarj'  genius  of  publicity  altogether  wilh- 
oui  '\\»  influence.  In  the  way  of  Ict^l  punish- 
rnent.  they  are  indeed  exempt  from  responftilu- 
lity  aUom'iht-r.  In  the  way  ofmond  nrproin-h,^— 
though,  by  tlic  want  trf  individual  responsibility, 
the  secuhiT  by  publicity  again*^  misdccision  is, 
on  the  pari  (H  these  ephemeral  judges,  sadly 
dimmbned, — it  were  too  much  to  loolc  upon  it 
as  altooether  destroyed- 

111;  Enquirv  lieforc.the  petit  jury,  called  tlie 
triaL 
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The  dooTR  are  noir  thrown  open :  under  the 
amniceaof  publicUy,  collection  and  f^ciatmticin 
of  Uie  evidence  arc  performed,  each  m  its  best 
mode,  with  no  other  exceptions  than  those  which 
will  be  mentioned  as  we  proceed. 

At  ihi*  !*Iii(^e,  the  deirndaut  is  necessarily 
present,  sift  being  necessarily  in  custody:  on 
which  account  il  is  that  he  ie  never  dc^i^atcd 
by  any  other  appellation  than  that  of  the  pri- 
soner: if  he  were  not  present,  the  trial  would 
not  be  Ii^giil.* 

Seine  prcjicnt,  one  question,  nnd  but  one,  is 
put  to  him,  and  tlial  at  the  outset  of  the  in- 
quiry :  "  Are  vou  guUty  or  not  guilty  ? '  If  his 
answer  were  (iuilly,  aud  ho  were  to  abide  by 
it,  the  trial  would  be  at  an  end  :  Guilty  would 
of  cutinne  be  the  deci*>ion,  the  verdict  (as  it  is 
called)^of  the  jury. 

That  this  species  of  corfc!*soria!  cridencc 
ought  not  of  itself  to  be  rci^ardcd  as  sufficient  to 
warrant  conviction. — that  it  ought  lo  be  fol- 
lowed up  and  confirnivd  by  a  dctailL-d  narra- 
tive,-^isn  proposilion  which  ^^ill  fx:  niaintained 
in  another  place-t  That  mendacity,  and  jtub- 
omatwn  of  mendacity,  is  no  more  necessary  or 


*  Why  not  kfral  ?  B<cauc,  if  not  prcicDt,  he  aUn^ii 
bcrcfl  of  two  tiKCtiil  facultir).  both  ii«?rjaury  lo  hii  di:- 
fence:  the  fjicnlry  of  cruveitminiDfr  Xhv  vr'ant^tes  An  (lie 
Otkor  tidt,  udO  xh^  foruUv  of  pnxlurin;^  Ftidt^nce  or  hii  own 
sid^  To  pcrtcrrc  liim  tK-in  lV\r  dtiarlr^aUgic,  irhal  U  tbe 
couiiie  Uki.'ii  Iv  l!rtr  l^u  *  lu  c-aao  of  hie<  nijn-Hppcrkmnccu' 
ho  i>  (MitU»v^  :  subjrclrd  W  an  unfathomAl»l«  maw  of* 
pvniiluntiit,  of  wiiich  iha  rumnhTat^ui  amropribktJ  w  lbs 
|)Orlirt»l>r  loirt  of  offence  or  whkh  h«  atauoi  iu«pccicid  coo* 
■fiiuifi  bill  npirt. 

»  Book  V.  Cjnrt'HvrA«rtJtL.  Cknp,  6,  S^ntat*c*t  H^' 
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coaducivc  to  the  cod^  of  jui^ticc  on  Uiut  than  on 
any  other  occasion,  is  a  proposiuoi^  the  truth 
of  which  may  be  lefl  to  rest  upon  its  own 
evidence. 

Where  it  ha|ipefiR  to  a  prisonf^r  to  answer  in 
the  aliinHativc.— in  appropnatc  language  to 
ptead  gui/ti/^  if  he  insists  on  it,  the  general 
nnder^taiuiing  seems  to  be  that  he  han  a  right 
lo  have  siich  his  plea  recorded :  in  which  caxe 
tliem  \ii  a  in^^'s^tiiry  end  of  Uie  trial,  ami  l\\e 
verdict  follows  of  course. 

In  practice,  it  is  ^rown  into  a  »oft  of  fashion, 
when  tt  prisoner  ha*  returned  thiK  annWTr.  for 
the  jud^e  to  endeavour  to  persuade  him  to 
withdraw  it,  and  Kubstituk'  the  opposite  plea, 
the  plea  of  nnl  guilty,  in  its  pl^rc.  The  vrieked 
man,  repenting  of  h»a  wickedness,  otfcrs  what 
atonement  l^  in  his  power:  the  judge,  the  cho- 
sen minister  of  ni;ht4'<>usness,  bida  him  repent 
of  hh  repent^inc^,  and  in  place  of  the  truth 
substitute  a  barefaced  lie.  Such  is  tins  mo- 
rality, such  the  hrJineAs,  of  an  English  judge.* 

*  A  mh  vbicb  in  itsolf  ht*  no  rMion,  nfT<iTdi,  «>  Inn^  m  '\ 
it  i»  niffor^d  10  Rtio,  %  nmou,  ^d  fT«m  %  uw,  for  lhi«  pre- 
]>o«l<rouA  tULboTMUoo.    tJiilc**  il>G  dcfendukl  will  plcftd  not 
piiU;,  Uic  particttlw  ftcU  by  which  hi»  guilt  U  ciidcD<ed 
Obnaot  fonooth  he  brotig;ht  tn  viev.     Why  noi  he  hroagbt  ' 
tOvi^wT  whnt  «houM  bTn<lfr  ihom?     Why  o'>t  r«<Mft  ht^-1 
«>onfoMioQ  in  i^ciictaI  unni,  nud  at  ih«  «aiDc   lirai  netivt 
iliQ  ixmfinmuiuti  of  U  bj  Uio  reUtiov  of  »U  ilit^  t<^ticiilan? 
11inr«   19  point ol rtamn,  con1^toorii]«Tid«ncp  rciK'fTTpd  In 

rtral  t«nM  docs  not  br  uiy  bmum  >«p«rM(l«  tho  '}<^^laTtf| 
Lbtat&temeQt  of  Lbe  ficti  n  4«tiil,  vill  be  Hbcwn  \n 
•DOibn  p1a<?o  t  but,  fo  tfaii  purpOM,  memkHtv  od  Ow  pan  of^ 
lb4  cfMoal,  •ubdrnotioft  of  mtadMckf  on  uie  rtrt  of  ike' 
jodffv,  i>  no  mort  ococsauTt  or  to  much  a«  co»anCLie,  th*>i 
H  tl  ii  to  ifii  olh«T  Bseful  and  coHknundablc  purpotc.  tu  iho 
nflUii*  of  tbtn;^  th«  p1«ft  of  guiliy  would  no  moro  prore  no 
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It  would  be  some  oxienuation,  ihougli  by  no 
[ocans  a  justitication,  if  it  were  clear  that  the 
9tipplying  the  defectiveneA^  of  llie  general  jjm- 
posilion  Dy  a  <letailed  narrative,  ^ere  iW.  m\c 
or  principal  object  of  this  unnecessary,  and 
(were  it  not  Uiat  custom  is  a  cloaJc  for  cverj" 
enonnity)  unfiecmly,  Rul>oriiation.  But«£uch  an 
opologv  wcMilU  be  but  a  sunuise,  and  Uiat  (1o 
judge  by  analog)')  not  tlie  mof.\  probable  une. 
When  a  girricrardiai'Cgard  to  truth,  or  fto  sjieak 
inoru  correctly)  a  fondness  for  falsehood,  cou- 
pled with  a  genera)  propen^ty  to  eacfiflce  the 
interests  of  juslioe  to  popular  prejudice,  to 
curry  favinir  >vith  the  people  at  tln^  <^xpei»se  of 
nioi^  duty,  jiervailes  uie  whole  syHteni,  break*- 
ing  out  on  a  variety  <A  occa^^ion^  into  so  many 
overt  acts;  it  wem*  much  more  consistent  with 
probability  to  ascribe  the  eftect  to  1hi«  known 
actual  cau$c,  than  to  ouy  otlier  purely  conjec- 
tural one. 

WTicn  the  witnesses  in  f^uppnrt  nf  the  rtiarge 
have  been  respectively  subjected  to  primar)' 
examination  performed  by  the  adiocato  for  llie 
proeecutor,— «r  by  the  jui^,  in  the  few  in- 
stances in  which  k  hoii  happened  that  i>o  advo- 
cate has  l»ePa  PinployMl  ;  tin*  piisfKier.  bv  hira- 
arlf  ami  mlvoeate,  exeirise^s  in  «>  farVs  he 
think*  fit,  the  right  of  cross-examination:  the 
witnesses*  of  course,  all  of  Ihein  upon  oath. 

When  the  evidence  cm  that  side  has  been 


im4  guilty.  Dtil  ao  hiailiar  \nd  no  oclij^Htful  \%  uUchooA 
ta  wt  CAr  sad  the  lip*  of  na  En£Uili  Uvyti.  ihat  without  it 
hi  vouM  be  prpvliu]lj  at  a  ilojtd :  ii  ii  tbc  olU  viih  nliich 
Om  whceU  inupt  at  cfcry  tan  be  jc'catod,  or  tii^  muhme 
woaTd  fttoad  »till. 
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gooe  through,  tlien  com^s  the  time  For  llie  pri* 
ftoncr  to  make  whut  i^  called  hU  *fr/mr.     for 
tbi£  purpose  no  odvocutc    i6  in  these  cases 
(cases  o(  fi'loiiy}  ullowod  10  him :    in  private, 
the  advocate  may,  in  tlir  way  of  tidvict^  speak 
io  him;  but,  m  the  addrcsfi  to  the  judge  and 
jury,  must  not  speak /w  him  :  an  firran^f^mcut,. 
tJic  propriety  or  impropriety  of  which  1>clongS| 
not  to  ttiis  place.     The  defence  therefore  coa< 
sists  of  a  discourse,  shorter  or  longer,  accx>rdijtj 
to  the   nature  of  the  cas^,  and  tlie  rheturKnl 
powers  of  the   prisoner;    in  which,  whatevcj 
siiggostions  promise  to  hh  conception  to  pro-^J 
mote  his  cause>  are  brought  forward  without 
distinction:  te«limony  and  argument,  faeti^  (oi 
pn-lende<l  fncts^  and  iiifereii(X'>  fn>ni  Ihr^He  rncts^, 
all  produced  without  distinction,  all  uttered  ii 
the  »amc  breath. 

On  other  occasions,  and  on  the  oppoate  sidi 
the  sanction  of  an  oath,  and  the  use  of  cnwi 
exaininatioD,  are  magnified,  the  former  far  be* 
yond  llie  extent  of  its  real  e.lBcacy,  as  tlie  mo*l 
mdi5pensable  5ecurities  for  truth  and  justice  :.| 
on  this  occafiion,  EinH  as  against  the  defeudtnt 
on  behalf  of  the  public,  neither  are  permitted 
be  employed. 

Out  of  court,  under  eircuruxiances  favourable' 
to  every  specie^  of  abuse,  the  faculty  of  Inter-: 
rogiting  the  defendant  has  been  open  to  everjri 
man  without  distiiKtion.  and  without  rc^rd  to 
fitness ;  and  the  hearsav  account  of  the  result  of 
such  advert  examinations,  in  any  number,  is 
admitted    in    evidence    witlKtiit    scriLple.       In< 
court,  under  the  eye  of  the  Judge,  in  circum* 
Atai>ce»  in  which  the  possibihty  of  abuie  (nn> 
lets  Uie  judge  himself  were  to  be  suppcwcd  o 


t^ip.XVj        JNCOKORUmEa-COMUOK  LAW. 


319 


nto  it)  ifi  excluded,  all  cKcrci&c  of  that 
t)*U  forbidden;  nor  mu6t  a  single  (question 
be  put  lo  a  defendant  in  that  view. 

ScCTios'II. — Cutf^pcnaltoffaKX,^  misdemeanour: 
pfvcedurc  bif  indtctm^' 

Let  U6  next  pass  to  the  case  of  misdcnfecunours 
attended  witb  breach  of  the  peace* 

TTie  Domencbiture  is  not  htrie  very  expressive 
ordetrrminale  \  but  it  \h  such  as  Kn^lidh  jiiria- 
prudence  funiisheA.  Ott'ciiccs  attended  with 
violence  to  person  or  propcrt)\  but  not  in  such 
sort  as  to  be  pujiii^hed  with  the  punishment  of 
felony,  i»  a  dtrscnption  that  s^eem^  io  i.M>me  ai 
near  the  murk  as  :^uiy  other  lliat  niuld  be  given 
without  hmitution^,  cxceptiou«,  and  disserta- 
tions.* 

Here  too  come  the  same  three  enquiries  as 
before.  The  first,  however,  (viz.  that  before  a 
justice  of  the  peaet] ,  is  nut  so  unifortuly  resorted 
to  ait  in  the  ease  of  felonies.  Of  this  enquiry, 
the  principal  use  and  object  ifi  prospective;  to 
put  3  !«top  to  a  course  of  intended  or  appre- 
hended inJurie.H,  It  ib  for  this  purpose  that 
power  i»  f(iven  to  the  magistrate  to  oblige  the 
defendant,  uji  p»in  of  imprisiiuniput,  lo  fnul 
sureties  for  abstaining  from  such  tran.sgTe^sion.i 
in  future. 

Here.  05  above,  a  but  too  obvious  remark  is, 
that,  il  ju&tk:c  bad  been  the  object  iu  preference  to 

*  J*€9et  i>  &  iiord  nilhout  nicfuiiii^,  in  llic  mkic)  of  an  Vm%- 

t^  give  currency  to  n  forgod  noi^  of  ik  fiod  ihilling,  AifuU 
tcry,  ihtMcli  c^nvDJtlcd  by  coment,  i«  ncvrr  roinmitttd  any 
mcvwiic  than  by  fvJTC  «imJ  \imu 


8S0 


rVTK  ACTION. 


fBnoc  III. 


plunder,  this  unc  of  the  tliree  enquiries  would  in 
general  have  been  the  only  nne.  Tu  wiirraitil, 
m  jiointof  natural  ju<ttice,  the  imtio^itiou  of  this 
t>itrthcrf^mc  obligation  upon  tlie  dcfcndaot, 
the  magistrate  cannot  but  have  been  «ati»ticd  of 
(hi^  delinquency  :  Miti:^fie<l  of  it  with  that  decree 
tof  pei>niiMuti  whirti  HurnuklK  him  it^  pufi&ing  a  I 

^nttrnee  of  cunvjction  to  other  purpoows,  in  the 
caacs  where  power  to  that  effect  has  been  con- 
ferred upon  nim  bv  the  law.  Satififaction,  or 
punisliment,  or  both,  (according  to  the  nature  of 
the  case),  might  as  well  be  administered  at  lh6 
end  of  thi>i  first  enquiry,  when  the  state  of  the 
evidence  is  ripe  for  it,  as  at  the  end  of  ever  so 
many  more.  Hut»  by  Qny  such  armngenaent, 
the  regulari4j/  of  the  procedure  woiUd  have  bccn^ 
dei^troyed  :  it  would  have  been  cut  down,  and 
rt^dweed  to  uminiary  :  L'vcry  a p pi i coition  of  vvliich 
is  an  injury  to  the  piofci^Hion,  useful  only  to  the 
public  and  the  miilors. 

In  this  case,  the  rejristratifin  of  the  evidenca 
haft  not  been  made  obbjj^aior)',  as  in  the  case 
where  the  subject-matterof  the  enquiry  belong* 
lo  the  clas**  of  fetonifs.  Being  nnperfonned 
^where  commanded,  whether  it  be  [>erfonned 
where  uncommanded  may  be  easily  imagined. 

As  between  the  two  parties  to  the  quarrel,  the- 
same  want  of  reciprocity  i«  ob^rvuble  as  in 
tboKe  other  cascf>.  That  one  of  them  who  hap* 
pens  to  have  come  forward  in  the  chanMrtcr  of 
plaintiff*^  narrates  and  answers  upon  bis  oath ; 
the  defendant,  not. 

In  virtiic  of  the  established  principle,  here  as 
there,  the  defendant  may  refti$e  to  make  ans^wer 
if  tic  pleaj^K :  but,  foTa«much  aft  from  the  nature 
of  the  iiue  it  is  in  general  more  for  his  ud^au- 
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ta^  to  be  explicit  than  to  be  mient,  the  efTect 
of  the  priiitcge  is  scnrce  perceptible  in  practice: 
Qru),  fom^iniich  as  the  pr^iise  ol'  haninnily  and 
putriottftin  is  not  to  hti'  reaped  hi  so  large  a  pro- 
]K)rlii.m  in  this  cuk(5  hh  in  that,  hy  tlit.*  pratec'lioa 
of  guilt  and  the  obstruction  of  iusticc,  thn  prac- 
tice of  cEiutioning  the  defcnaanl  agninal  the 
imprudence  of  t^peaking  truth  is  not  here  &o 
fashionstble. 

This  (it  miist  further  he  observed'  is  among 
tlie  4-a.sfs  in  which  the  pnrty  grieved  has  hiA 
option,  whether  he  will  consider  the  act  of  delin* 
qocDcy  on  the  footing  of  a  crime,  or  of  what  is 
called  a  civil  injury.  In  the  liret  cas4>,  (to  £pcak 
Mrictly  rather  than  corrcclly),  he  obtains  punish- 
inent  wlihonl  sati^fiu'liun;  in  the  other  t:7tse, 
tatififaction  without  punifihmcnt.  In  this  tatter 
caAep  thoftc  three  stages  of  enquiry  are  out  of 
the  question,  and  the  enqnirj"  is  conducted  in 
the  purely  non-penal  mode,  of  which  in  its 
place. 

Anionir  the  c-ircuni^tanccK  which  a  man  has 
to  lake  into  act^ount  for  the  >urpcsc  of  tliin  op- 
tion,  one  is  the  absence  or  prcnence  of  a  iiufii- 
cicnt  mass  of  extraneous  evidence.  If  the  mode 
of  procedure  be  of  the  non-|>cnal.  called  thcoriV. 
kind,  (in  ^vhich  c:tse  it  \»  called  an  action)^  tbe 
party  suN'km}^  redress  is  not  triifetworthy,  and,  in 
the  rhnracter  of  a  fidf-Acrving  witness  in  his 
own  behalf,  cannot  be  heard.  If,  ait  above,  it  be, 
of  the  penal  kind,  (in  ^hich  ca'^c  it  in  called  an 
vidicfrriait),  the  same  individual  18  trustworthy, 
and  his  testimony  in  bis  own  behalf  is  accord- 
ingly admiiied. 

TIk^  reaf^n  i^iven  fur  the  distinelion  i»,  that, 
in  the  ca«c  of  an  action,  he  has  money  at  Ktakc 
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upon  his  tt'»tiiiu>uy,  wliua'aw,  in  (he  case  of  aa 
indictment,  he  ba^  nothing  at  ^takc  but  revt^nge : 
as  if,  in  the  eyes  of  the  bidder,  revenge  were 
not  ^orth  to  a  man  tlkc  money  be  i»  content  to 
pay  for  the  pros[}ect  of  obtaining  it,  lu  point 
offihct,  the  reason  ii»  notoriously  untrue:^  but, 
in  tht;  rfiLsiiiTiiig  of  l^nj^ilish  jm  iT^ifiuilriiru,  ftilst- 
hofKl  is  a  viilue,  tnjfhat  be^t  a  Mtpt-rHuity ;  nor 
\s  the  argument  weakened  by  the  want  of  iL  -  ' 

Forinjiirit's  of  (lie  wolfsiniedcr*criplion,  there 
is  yet  another  iitudc  of  procedure,  xvhK-h  is  called 
an  in/ormtHion ;  uf  which  by  and  bye  in  its  place. 

In  HiiH,  !igain,  the  nuxle  of  eiujuiry  and 
tJie  rulea  of  evidence  undergo  many  material 
changes.  The  first  enquiry,  that  before  a 
juAtiec  of  llie  peace,  does  not  usually  take 
place.  The  second,  tiiat  before  a  t^crand  jury, 
never  intn  take  ]ibce ;  an  esfsential  object  of 
Llii«  form  of  procrdurr  brm^  to  preserve  jiistine 
against  the  obstruction  apprehended  from  tiiat 
secret,  and  coijscquently  arbitrarj",  tribunal. 

Among  the  advantages  of  the  natural  form  of 
pn>eednre,  is  that  of  its  tixing  the  evidence  in 
the  earliej«t  Htaj-^.  and  thus  rnivin^  ii  froTO  de|>e- 
ritjuu.  The  first  of  lite  tliree  utKivi^-meuliuned 
enquiries  viz,  the  examination  before  a  roagLs- 
trate,— the  enquiry  which,  if  it  were  the  only 
one,  would  denominate  the  procedure  &umraary 
inatead  of  regular,— possesfies  this  trreat  advan- 
tage. In  jjrocedure  by  indictment  without  such 
previous  «^xnniinalioii,  and  in  pto<:eiinre  by  ue- 
Lion,  and  [an  it  should  >teem),  in  procedure  by 
information,  thin  benefit  ha^  no  place. 

English  lawyers  and   Iheir  dupefi  arc  in  rop^ 
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tures  at  the  lItong)it»  at  »o  rich  »  variety  of  re*' 
mediejf,  (the  list  of  which  is  not  yc(  rxliaiiMr<i*y 
all  for  the  «imc  mjurj .  But,  as  tlitrc  is  uot 
<Hic  of  them  that  gives  more  than  a  fragment,  a 
scrap,  of  a  remedy,  the  plain  fa^i  i%  the  trreater 
ihc  number  of  them,  the  more  inadequate  to  the 
object :— understand  here  the  pfvifesatri  object/ 
the  fulfilment  of  \\\e.  endft  of  jnittice:  for  as  to 
the  real  object »  there  is  no  ^vant  cither  of  con- 
trii'aiK^  or  success. 

The  fiTcater  the  numlscr  of  these  forms  of 
prcx^ure,  »ik1  1)k(  greater  the  vuricty  v(  th« 
arrang^mirnU  they  pre^wnt  in  respect  of  the 
rales  of  evidence,  the  more  impenetrable  is  the 
dflikncss.  which  has  for  so  long  a  lime  been 
tliieker  than  Egyptian,  and  without  a  miracle. 

The  case  of  misdemerinour  not  attended  with 
breach  of  the  peace,  calls  not  for  anv  remarkx, 
over  and  aVtove  thoM*  which  have  been  given 
under  tlie  other  heads. 

In  the.se  cascfi.  the  preliminary  enquiry  be- 
foirc  a  mai^^tato  has  no  place.  The  firtl  enquiry 
18  the  t.T  ptnt^i  enquiry  before  tlw  grand  jury. 
In  this  as  well  ai(  in  tlie  last,  stage,  the  same 
obeierr&tionA  ^PP'y  '^  tlmchiss  of  oflenees  as  to 
the  two  others. 


Skctiov  lU. — Cast^ftnal:  offincc,  a  contempt : 
pt'orrdure  6y  <ttiachm€t$i. 

Causes  detcimtned  without  a  jury  :  thf  c<»n* 
mencemont  by  motion:  the  infiiiir}'  carrieil  oa 
by  or  before  the  professional  jndpj  or  judges. 

Now  opens  a  scene  of  point-bkuik  coQtradic<- 
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tion-  Ercry  rule  of  evidence,  every  principle 
held  eacrcd  where  tbe  S[>ecie8  of  cause  given 
occasion  for  llie  |noiiouiiciDg  of  the  magical 
word  jurj'.  is  now  completely  abandoned.  On 
a  system  of  procedure  completely  npposile  in 
the'  former,  the  inquiry  is  condiictea ;  alway^s 
by  the  same  pen-orif^,  always  with  the  same 
f^elf- satisfaction  and  content. 

In  the  species  of  prcx!edure  here  In  quc»lion, 
the  cnttft  is  i>ne  of  the  MijHrior  rotirl^  in  Ww»U 
mtn^^er  Hall.  The  cause  commences  by  mo- 
tion :  motion  for  a  rule  to  show  cause :  an 
application  made  lo  the  court  bv  the  plaintiff"* 
advocaic.  prayin)^  that  uu  orxier  (a  rute,  the 
tecbnictil  won!  is)  ni?ty  be  addressed  to  the 
intended  df^frrtdiinl,  command  in  g  him  lo  show 
cause  why  Ihat  sliouhl  not  be  done  (whatsoever 
it  be)  which  at  his  char^  the  plaintiff  wishes  lo 
?ec  done. 

The  evidctice  in  tbi«  ease  is  composed  wholly 
nf  affidavit  work. 

At  the  time  of  the  motion,  and  as  a  necessary 
groimd  for  it,  an  alKdavit  is  produced  contain- 
ing the  discourse  of  the  plaintirt  :  Uiat  atHdavit 
commonly  corroborated  oy  other  aftidavits,  ex- 
hibitini;  the  testimony  of  extr:inej>us  witneswi: 
the  tewlimony  of  divers  wihit-^wcK  being  3«ocnc- 
times  conjoined  in  a  single  affidavit. 

The  plamtiff,  in  hi*  affidavit,  exhibits  his 
own  icalimony  in  his  own  behalf;  the  sacred 
and  inviolable  rule,  ?iafw  debet  cm*  teMh  i>  pro- 
priA  caujtd^  is  thus  refi[ularly  violated. 

In  vain  wmdd  it  be  said — *'  the  cause  is  not  bis 
own,  he  has  no  interest  in  it;"  by  which,  in  Eog- 
bsh  law  language,  is  meant, no  pecuniary  interest. 
In  the  fir^t  place,  many  ore  the  ca»cs  in  whieb 
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he  bus  a  direct  atid  mamfc^t  interest  of  the 
strictly  pecuniary  kind,  and  Utat  unlimited  in 
respect  of  magnitude.  In  all  cases  be  has  the 
Kort  and  degree  of  pecuniary  interest  created  by 
C4m[ji  ;  tbe  eventual  obli^tion  ofreinihurflinj^  tO' 
the  adverAar>'  his  nbare  in  cai»e  ar  miscarnage. 
£ven  laying  out  of  the  case  such  eventual  oh- 
li^lion,  which  may  or  may  not  he  impo^; 
suppo^in^  him  not  to  have  uiiy  pecuniary  iuccr-* 
t^Hl  in  tht-  caiiML*.  he  has  at  uny  vMt-  ^tr^uiL'  oilier 
interest  of  stronger  quality,  stronger  tiiaa  the 
intcrcfit  created  by  the  money  wliich  in  the 
fihopc  of  costs  (hi*  own  coats)  he  sacrifices  in 
pureiuit  of  the  service  wbidi  be  thus  claims. 

VtDtt  tx€^  depontion,  by  the  general  confcH- 
jiion  Of  ratlier  the  |iroclamation  of  all  Engli»(ii 
lawyers,  i*  the  only  completely  trustworthy 
form  of  testimony :  this  <Hily  fit  ground  of  deci- 
sion is  here  abandoned. 

Nor  let  it  he  said  that  comidorationa  of  con- 
venience, convenience  in  n^pect  of  avoidance 
of  the  ve\Ttti(in  and  exjiense  nttached  to  per^ 
M>nal  nttendatice,  had  any  tbe  smallest  share  in 
^ving  birth  to  this  aberration  from  the  line  of 
universal! y-flcknowledged  roctitiule.  The  sort 
of  cage  in  which,  more  tVeqnei^ily  than  in  anv 
other*  this  mode  of  procedure  i^  empkiycd,  is 
a  case  in  ^^hich  ibis  s|K^cio  of  vexation  ia  at 
ita  minimum,  if  not  eqiinl  to  0.  Among  the 
ca0e8  which  find  most  cmph^ymcnt  for^  this 
(Epccies  of  procedure,  is  that  cf  a  difcpute  be- 
tween attorney  and  attorney,  not  in  a  can^  of 
their  own,  bnt  on  iIk  occk^ou  of  the  eauiie  of 
tlieir  respective clicnls;  a  dispute,  having  for  its 
tiiihject,  on  one  part  or  the  other  a  supposed 
deviation  from  the  established  rules  of  proce- 
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dure.  Ia  a  <mfa  of  xim  sort,  both  deponents 
«re,  in  suppositioii  always,  iti  iviilily  coiiinionly, 
present  in  court;  prct^cnt  itt  the  «anie  ttme. 
They  arc  a  sort  of  officers  of  the  court :  it  ia  by 
bcloDginff  to  the  court,  that  they  arc,  what  ihcy 
are  stiled,  attomiea  of  the  court.  Though  not 
present  J  aii  deponents,  tliey  ore  all  the  vrhile 
present  as  alic^rnies.  It  is  commonly  in  the 
Mflring  of  the  deponent  himftelf,  that  the  Mu- 
died  and  manufactured  vehicle  of  his  testimony 
is  read. 

Aloni;  with  vhA  v(x:e  deposition,  \'anisheg 
€rof;»^-i-\fimin!ition:  even  that  luudcquiite  and 
coniparacivi'ly  inefficient  and  tinlruslvr^.irthv 
species  of  croKB-examinalion,  which  we  ahall 
flcc  not  banished  by  institution,  any  more  than 
by  the  nature  of  things,  from  examination  in  the 
way  of  written  correspondence. 

lljcre  stands  Ihe  plaiutitf ;   close  by  him,  the 
deffiKlanl:  cacti  x|K-ukiii^,  thai  is^hearin^^litinM-ir^ 
speak,  by  borrowed  lips,  in  the  character  of  j 
witnesses.    To  neither  of  them  is  it  (>ossiblc  to 
put  a  single  question  to  the  olJicr:  tlie  court 
would  never  suffer  it. 

Of  the  utility,  iu  some  measure  the  necessity, 
of  ihtf  pHKlice  of  breaking  down-  into  nam* 
bered  articles  a  maiui  of  litrmry  matter  the 
destination  of  which  (in  whatever  shape)  is  to 
constitute  or  help  constitute  a  ground  for  ji«li-.| 
cial  decision,— mention  has  been  made  already 
h  its  place.  Further  on,  instances  will  be 
brought  to  view,  in  which  so  important  a  help 
to  compreheiL^ion  has  not  l>e«*-n  refuse*!  to  Rng- 
lish  practice.  The  present  j^  not  of  tlie 
number  Of  an  atKdavit,  though  it  were  of  a 
lenf^th  to  reach  from    one  side  of  the  Hall 
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to  the  other,  the  whole  conK^nts  M'ould  nut 
Oie  k'Stt  remwiii  Ui  one  \ha|>ele^s  imclividcLl 
oiaiHi.  On  the  part  of  tbeplaintitr, — hUchancei 
of  success  (Icijendiii^  upon  tlic  goo<lnc»s  of  his 
case  as  it  KtandH  impressed  upon  the  face 
of  bis  natrraUTO^ — hU  ondeavour  (tlmt  is,  ibc 
endeavour  of  bis  atlonicy.  hi  so  far  us,  in 
re«|iect  of  i[itelligi2nce  a»  wi:ll  its  probity,  lie 
ifl  qualified  to  dn  justice  to  his  client),  is  oattj* 
rally  (o  pttt  it  into  the  <:lcare»t  nrdcr,  as  bcinj 
best  adapted  to  tliat  piir|H>^.  On  Uie  part  oTJ 
the  dcfetxhint,  if  bo  it  happens  that  in  his  own 
view  of  the  mutter  he  in  in  the  nglit,  Ihi^  enden- 
VDiir  to  Kpcak  clearly  will  be  equally  ^tn.-4ivioij)s : 
and  ia  this  case  tbc  order  pursued  by  Ihc  oua 
will  naturally  be  adopted  anri  followcxl  by  ttio 
other.  If,  us  is  moKt  likely  to  be  the  case  (for 
the  probabilitj'  of  ri^t  k  for  obvioutt  reasons] 
natnr^lly  on  \\w  pJaimitT's  side) — if,  as  is  mo9\ 
ant  to  Iw  the  chm'.  h*-  Is  riinNCinuK  i»f  lii-ing 
the  wrong;  so  surely  will  it  be  hi?  study,  and 
that  of  his  profcaatonal  a&sistant  and  liccnsct 
accomplice,  to  keep  clear  of  ihm  order,  and  ol 
evcr>"  sort  of  order;  in  a  word,  to  render  br 
thick  aA  (M^ifEsible  tliat  confusion,  in  whidv  alone 
he  can  iK'IioIrt  a  probability  uf  orape. 

It  Mould  be  !«i>mething,  nay,  a  gtxxl  deal,  if 
this  unscmttinir^d  spccicsof  testimony  were,  in 
any  court,  on  any  fulun:*  occa^oii,  liable,  and 
known  to  be  liable,  to  be  subjected  to  scrutiny. 
by  beinf^  extracted  over  again  in  the  most  trust- 
worthy mid  ofdy  pRjjier  mode.  But  lhi«  i" 
alto^'etlirr  without  e^^anipte*  T)ic  l»are  idea  fif 
any  such  innovation  would  be  cnou)!^  to  strike 
horror  into  a  profcs^onal  and  learned  mind. 

If  rea(«n  had  any  tliu  sniallesl  concern  in  the 
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bufiine39, — the  less  tni»lworlhv  Ific  source  of  Uic 
testimouy,  the  more  searching  uutl  ctticicnt 
would  be  ilie  arrangcnicnu  taken  for  counter* 
UcHjil,'  aurl  i.'ht'ckiti^  thu  proiicoHtiy  to  fiilseboixl 
on  tlic  \y-Mt  uf  tilt*  't^itiiei^Et ;  lor  guarding  agsiiiitl 
deception  the  mind  of  the  judge.  Throughout 
the  syalcni  of  Englbh  jurisiprucknce,  a  directly 
contrary  policy  f  if  a  term  m>  clearly  expressive  of 
thought  be  applicable)  has  beeu  pursued.  WttOQ 
a  man'^  tei^timouy  i^  received  in  hit^own  Ix^htilf, 
it  IS  rcctrnt^l  in  snircrc  Miiy  uihtr  fonn  than  that 
of  an  affidavit;  iji  tlic  form  of  an  ctuboratc  and 
prccouccrtcd  instrument  in  writing,  neither  di- 
vided into  paru,  nor  liiiblc  to  be  disconcerted  by 
questions.  As  often  a^  the  least  trustwortliy 
species  of  evidence,  evidence  from  the  least 
tnislworthy  smirre,  ih  i^eceived,  it  i«  ttie  invio- 
lable rule  to  rflteive  it  in  the  least  tnislworthy 
shupc.  and  in  the  least  trustvvoTtfay  modification 
of  lliat  shape. 


Section  IV. — Case,  patat :  procrJure  hf/  inform- 
diton. 

Procedure  in  the  way  of  informatbn— informa- 
tion in  crimin&l  cases,  is  commenced  by  motion 
praying  a  rule  to  show  causae :  a  rule,  <tr  order.  . 
upon  the  defendant,  to  show  can**  why  an  in- 
formation, a  species  of  accusution,  vhould  not 
1>e  exhibited  a^^infit  him^ 

This  specieii  of  procedure,  like  the  other  spe- 
cie* of  procedure  in  which  a  jury  in  employed, 
is  of  the  composite  kind.  It  contains  two  dis* 
tinct  enquincs:  the  delinitiveone,  in  which  the 
rules  of  eride&cc  arc  exactly  the  same  as  in  the 
case  of  an  indictment,  as  above  mentioned:  and 
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a  prctimiDftry  one,  in  which,  as  in  procedure  bv 
aCfachmcnt.  fof  which  alrcatly),  Ihc  evidence  m 
vxolusivi  ly  composL'd  of  utiitluvlt  work,  bs  above. 

In  thift  species  of  procedtire ;  the  prevHous  ex* 
amination, — the  mode  of  enquiry  which,  with 
little,  altt^ratinti,  might,  with  advantage,  Mipei- 
sede  both  of  tho^^e  which  follow  it, — the  mone  nf 
enquiry  with  which,  as  wc  have  already  seen, 
the  procedure  commences  in  the  ca*e  of  felony, 
— i%  not  admitted:  a  deficiency,  iheefl'ecis  of 
which,  in  resptM.'t  of  llie  facility  ofinvcBtJ^atiog 
and  following  up  a  thread  of  c\-idence»  arc  but 
too  sensible. 

The  enquiry  by  affidavit  work  is  here  a  sue* 
cedanetim  to  the  enquirj'  before  the  ^nd  jury; 
like  that,  it  is  worse  thun  useless;  though  ren* 
dcred  HO  by  ;i  diiferent  c<tuse. 

In  tlic  enquiry  bcfm-e  the  grand  jun', — an  cn- 

3uiry  conducted  in  secret  by  a  tribunal  the 
eeinionii  of  which  arc  allo^tiicr  arbitrarj',  the 
members  being  neither  puru&hablc  by  law,  nor 
so  much  as  *iiibject  to  the  restraint  of  fihame  ; 
llic  principal  cliiiiger  cunnists  in  the  grant  of 
impunity  to  guilt. 

The  use  of  the  prand  jury  enquiry  is.  in  the 
event  of  the  non-dcUiiqucncy  of  the  inlcnded 
defendant,  to  save  him  from  judicial  vexation; 
the  vexanon  and  expense  attached  to  the  obli- 
gation of  d^feitfliiii^  himself  againHt  the  charge ; 
and  sucli,  ^suppoxing  the  bill  thrown  out),  in, 
and  that  verv  completctv,  the  etfect  of  that 
enquiry.  Wiiat  is  tlic  effect  of  the  previous  en- 
quiry in  the  way  of  information?  It  docs  not 
merely  fail  of  diminishing  tlie  vexation  :  it  does 
more  than  double  it.  An  enquiry  ia  carried  on, 
to  know  wliethcr  an  emiuiry  ^h^ill  he  iiiAiitutcd : 
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Lii  enquiry  U  carried  on  in  a  baci  nioclo,  to  know 
[-whetlieroaeDquiry  shall  be  carried  on  in  a  j^ood 
le:  a  cause  is  lrie<l  upyn  biwi  cvideucu,  to 
knuw  vi-hetlier  Uie  same  causi;  nhnW  lie  tried 
ijpc»i  good  evidence. 

Ttii«  is  not  all.  If^  id  the  enquiry  called  the 
triai,  the  dofc^mbnt  i&  convicted,  a  lliird  eiwjniry 
scarce;  ever  fitils  of  taking  (jlaee  :  and  Uits,  lilce 
the  firsts  iii  carried  on  by  atlidnvit  work.  On  Uw 
day  oi' trial,  the  evidence  is  exhiliited  lu-fon^  the 
jury,  under  ti»c  direction  of  a  single  jtidf^c. 
Wlicn  the  defendant  comes  to  receive  jiid^ient, 
il  h  in  the  court  <tf  Kiii^^V  Bench,  in  Wcslmin- 
stcr  Htdl,  a  tribunal  coni(>os«.vl  v(  four,  ami  Itiose 
proicwciomil,  judgL'3;.  On  tbis  occasiou^  the  de- 
feuHant.  on  Wis  part,  is  admitted  to  state  (pro- 
vided ahvayfi  it  oc  by  aHidavit)  nny  such  iaclj* 
ta  may  be  Uiought  to  operate  in  milif^tioii  of 
his  piniiAhment :  tlie  proBecutor  ig,  on  his  part, 
«t  libcriy  to  brinf^  forward,  always  in  the  >^amG 
way,  EUiy  facta,  the  tendi^icy  of  which  maybe 
to  operate  in  i^^ffrnvntion  of  the  pnnivhment: 
and  each  party  ^vlH,  iu  ^neml,  he  mtmtiled  tn 
Contest,  by  counter  aftidavils,  tlio  rcprcscnta- 
tk>DS  given  by  the  other. 

Amon^f  the  facU*  which  the  prosecutor  h  thus 
admittcfd  to  hriii}^  forward,  are  any  dwia  eonMi- 
tutive  of  r^ubM^'quent  l^td  behaviour  on  the  ]mft 
of  the  defendant:  bad  behaviour  siibscqucnt  to 
the  day  of  trial,  on  which  Ihc  conviction  took 
place :  not  to  8peak  of  the  anterior  period  inter- 
vening between  Uuit  day,  and  the  dati?  of  the 
ofTencc.  a*  chained  in  tlie  instrument  of /n/oriw- 
ation.  Here,  then,  for  the  hundredth  time,  we 
liave  the  bad  mode,  the  acknowledged  bad 
mode,  used  promiscuously  with  tlic  good  mode; 
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the,  by  lawyem,  never  enough  to  be  arlinirt-tl 
and  eulogized  ^ooc\  mode.  Nokcs  ot!'cix  a  |ier- 
eaual  iosuU  to  Stiles,  Being  i>ro8C!ciacd  fgr 
thiR  iu  the  way  of  iuformation,  he  is  tried  in  the 
first  place  in  the  affidavic^node;  and,  if  found 
guilty  in  lliat  tno<k\  Uit^d  ovt^r  A^n'm  in  llie  vied 
i^oce  mode-  Being  thus  found  guilty  a  sccotul 
time :  after  liis  conviction,  iic  offers  to  tlic  .*<anie 
person  (his  prosecutor)  a  second  insult,  ex'oetly 
of  the  same  nature  H^itli  the  tir&t.  What  i&  tli'e 
consequence?  For  this  second  insult,  he  is 
tried  but  uiice,  Jiiid  th»l  by  ntlidavit  work ;  <ind, 
if  upon  the  result  of  that  enquiry  deenietl 
Ifuilty,  pum&!ie<l  vfithout  mny  reference  to  a 
jury:  the  punishment  for  this  second  ofTenco 
1>einj;  protiouneod  at  the  same  time  u'lth  tho 
puaisluneiit  tor  the  &^t,  and  iiulistiugui&hably 
confounded  viitb  it. 

When  sentence  (JudgtriaU  it  ift  called  in  Uiis 
cose)  is  to  be  pronoimced,  the  personal  attend- 
ance of  the  defendant  h  either  insieted  upon 
or  di^pented  with,  as  tlte  court  ihinkft  fit.  Bui, 
wlien  he  duos  uppear,  it  if;  for  ihe  purpose  of 
bearing  merely,  and  not  for  the  purpose  of 
being  admitted  to  he  heard.  There  he  is  ;  nnrl, 
with  him,  the  physical  faculty  oi  being  examined 
in  the  best  mode\  No,  it  eannot*  legally  speak- 
iog  it  cannot,  be.  Spe^k  ho  may,  if  he  plenwp : 
idvrays  understood  that  whatever*  when  heard 
in  thiB  best  mode,  be  ad^utices  ji>  tlie  «my  of 
fact,  must  go  for  nothing,  fio  fornotliing?  wliy 
HO  ?  Only  because  it  is  otfcred  in  this  best  m<KJe. 
The  Qcknowled^  bad  mode,  the  mode  by  afti- 
dftvit.  in  which  ample  time  for  preparatioii  is 
allowed,  and  scrutiny  by  eroJES-esmmmfttioii  not 
tdluwed,  is  the  only  mode  in  which  bis  tcsti- 
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many  in  ihe  character  of  a  wilnewi,  a  self- 
regarding,  lielf-serving  witness,  is  admitted  to 
lie  iicanl.  To  the  smbjecting  him  to  llie  vexa- 
tion of  i)erM)iial  ^ittendance,  there  i%  no  reliic<- 
tance.  The  only  thing  reH8ted,  and  tbat  most 
inexorably,  is  tlic  employing  for  the  extraction 
of  hi«  evidence  that  acknowledged  best  mode, 
agains^t  which  thi;  only  objCL*lioai  ever  made  or 
capable;  of  being  made  on  tlic  groimd  of  reason 
and  utility,  con^At^  in  the  vr^xntion  of  attend- 
ance,— that  very  vexation  to  ^^hIch  the  parly  i» 
so  readily  subjected,  on  condition  of  tts  b^ngof 
DO  u»e. 

Ak  Io  the  \eXHtioD  and  the  exjiense  nttached 
to  thiH  Mi  ehiborntely  complicated  and  incon<* 
distent  plan  of  procedure;  ftlie  vexation  M-hich  in 
t)ic  unheeded  result,  and  the  expense  which,  in 
the  shape  of  profit,  has  been  «o  manifestly  the 
final  cause);  these  are  topics,  the  handling  of 
which  in  dctui),  must  be  rt-ftTri'd  to  ihe  subject 
of  procedure.  Of  the  vices  of  the  syMem,  the 
only  one.^  that  belong  directly  to  the  present 
purpose  are  tho^  the  tendency  of  which  is  to 
iTcakcn  the  security  for  truth  on  the  part  of  the 
witness,  and  tliencc  for  right  decision  on  the 
part  of  the  judge. 

Elnewheve,  it  is  in  the  character  of  an  engine 
of  opprcH^ion,— here,  itia  in  no  other  than  that 
of  a  vaHt  manutaclor>'  of  mendacity  and  decep- 
tion,— that  iKir  business  ift  to  exhibit  the  techni- 
ca]  system  of  procedure. 

The  composition  of  the  tribunal  ik  another 
point  which  requires  to  be  carefully  al>^tracted 
fnim  the  present  investigation.  Procedure  by 
information,  and  procedure  by  attachment,  were 
at  one  time   the  butts  of  |H>pular  and  party 
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clamour.  Wherefore  i  For  no  other  rca^OD 
than  as  bein^  rivaU  and  f^uccedanca  to  the  in- 
discrituinately  chcTisbed  und  nev^r  enough  to  be 
idolized  trial  by  jury.  InfonnElujn  leaves  work 
but  for  line  out  iit  Uvu  jnrieji ;  attachrnent  iHjntr 
for  any. 

A8  to  tlii.s  matter,  thus  much  is  (a^  [  prci^umc) 
by  this  time  tolerably  clour  :  vi^.  that,  of  all  the 
modifications  of  Uie  louhuicfll  (ultas  rcj^ukr) 
mmlv  of  pro^L-dun.',  that  in  which  i%  jury  is  em- 
ployed is  the  only  one  lolcrablv  well  adapted 
to  the  pretended  purpose  of  eticitation  of  the 
truth.  Well  adapted:  why? — Because  the 
judgies  are  unexperieneed,  uuinformed,  nu- 
merous, UDresportf^ible^  the  minoritvor  majcmty 
of  iheru  iv^nliirly  fiirced  by  lorture  iiilo  jierjiiry  ? 
No:  but  becaa^  it  is  only  when  epheTiteral 
judges  are  called  b,  that  the  mode  of  cuquiryi 
acknowledged  to  be  the  only  i^od  one,  is  suf- 
fered to  be  employed.  Against  the  profeB- 
nonal,  tlie  learned,  the  veteran,  class  of  judges 
my  complaint  fin  ^o  many  ins1ance*i)  is,  not 
that  they  have  taken  upon  them-vlvcfi,  without 
the  eo^opemtion  of  their  unlearned  colleagues, 
ro  exercise  the  function  of  judicature;  but  tliaU 
with  their  eye*  open,  and  wiih  a  decrree  of  per- 
tinucity  uifti  usvunmce  nut  to  be  e\cL'vded^  they 
have  madi;  it  an  inviolable  rule,  when  left  to 
themselves,  never  to  conduct  an  enquiry  but  in 
a  mode  which  they  know  to  be  a  bad  one; 
uniformly  rejecting  the  very  mode,  the  supe- 
riority of  which  they  are  continually  reeog- 
ui/ing,  and  that  not  only  in  language,  but 
practice. 
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SEcrio.v  V. — Case,    non-penal:    procaiure    iy 

Compared  >vith  the  ]irocediirc  in  criminal 
cases,  (especially  Ltiose  wbich  aUmd,  or  are  ftup- 
posed  to  stand,  highest  iu  the  »culc  of  mischie- 
votif  n<*ss).  the  mode  of  procedure,  in  ca(^es  Don- 
penal,  prcsenis,  under  ihc  head  of  evidence, 
several  importiint  diHereticeA. 

The  caii8e  of  ihesc  diflerences  need  not  be  a 
secret,  to  any  eye  thnt  haft  counigc  enough  to 
look  it  in  the  face.  In  criminal  casea^  the  hivr 
had  the  more  pressing  exigencies  of  itociety 
fnr  iu  ulije«rt,  and,  ft.ir  ihe  subjects  of  it» 
opn^itinfi,  a  description  of  ]ipr»oni4  in  vrhowe 
pni-:«c5  uny  considerable  quiuUity  of  plunder- 
ahlo  matter  vTQg  seldom  to  be  found.  In  the 
Qoa-penal  bnuicli  the  demand  for  justice  was 
less  presfiin*;.  and  the  quantity  of  plundcrahle 
matter  ample  enough  to  pav  for  the  deienlion 
of  the  parties  in  Ihe  trammeU  of  procedure. 

Accordingly,  in  the  conntiuction  of  the  crimi* 
nal  branch  of  procedure,  the  inlercstn  of  justice 
seem  to  have  taken  the  load :  rievrs  of  plunder 
beincrcomparatirely  inefficient  and  subordinate. 
In  the  formalion  of  Ihe  plan  of  procedure  in 
non-penal  casefs, — in  cases  in  which  the  title  to 
rights  of  property  form  the  principal  object  of 
dbputc,- -plunder,  and  thcmeans  of  extracting  it 
from  both  parties  in  Lhc  greatest  possible  quan- 
tity, would  be  the  main  object;  justice,  thecoU 
lateral  n.*4»uU,  having,  in  thi*  mind  and  inlentinn 
of  the  founders  of  the  law\  affordwl  iitHe  more 
than  the  occasion  and  the  pretence* 

In  criminal  procedure  there  has  accordingly 
been  no  fear,  or  al  Iea«t  no  equal  fear^'  of  bring- 
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ia^  the  parties  togctlicr,  face  to  iace,  iu  the 
Arst  instance^  in  the  presence  of  the  judercs;  nor 
in  general  has  any  appn^heni^ion  manifested  it- 
self of  Keeii^  ihe  cauHe  punlied  to  t(K>  Hpe«cly  a 

COfkcIllHloil. 

It  i$  in  the  iion-pcnal  branch  alone  that  an 
amingcmcnt  thus  imperiously  prL^cribcd  by 
the  moDi  obvious  dictates  of  natural  and  uni- 
versal justice,  hi:*^  been  ko  KyGtematicully  and 
perl  iniK- ion  sly  L-^cbidc-d  by  xuvu  of  Jaw:  except 
on  the  few  occasions  on  which,  in  spite  nf  their 
reluctance^  the  dictate^;  of  genuine  justice  liave, 
under  the  spur  of  neccBsity,  been  obeyed  by 
legifihxoTSi. 

Keciprocal  explanation  and  intent^tion  be- 
tweett  ih<-  [larties  under  the  saiictinn  of  »n 
oalli,  with  the  fear  of  present  diame  as  well  as 
future  puiiiahmeiil  »tahngf  iu  the  face  that  ooe 
of  the  parties  who,  bciu^  in  the  wrong:,  is  f^on- 
sdous  of  bein^  so, — would  hava  nipped  in  the 
bud  all  matd  Jidc  causes.  By  a  new  jointly 
taken  at  the  outset,  of  alt  the  evidence  anordt'd 
by  ti>e  nature  of  tlie  cause,  together  with  a 
survey  of  all  other  cauf^a  (if  any]  DQtural  and 
unavoidable,  of  delay  and  complication,  which 
hap|H.-nod  \Q  be  attached  to  tbt;  individual 
matter  in  dispute ;  causes  of  both  descnptions, 
liuiUt  file  ana  bosid  fide  canncs  togT.'thpr»  would 
receive  of  course  the  speediest  termination  of 
which  ihey  were  respectively  susceptible.  ^ 

To  prevent  mala  fide  cau&es  from  bcini;  them* 
selves  prevented;  to  keep  thu  door»  of  justice 
o|>en  Eo  the  Ixrst  class  of  customers ;  one  funda- 
mcnt^d  rule  acconlingly  was,  that  an  unliniitpd 
licence  for  mendac^ity  sliouUl  be  i^rajUed  to  alt 
mankind  in  Ihe  character  ofplainhfls. 
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Another  wji*,  from  tlif  first  to  tlie  hs\,  m-vt-r 
to  ndniit  tlic  parties,  mucb  less  bring  thtai  by 
compulsion,  into  the  presence  of  the  judge. 

To  the  joint  influence  of  these  nik-s.  suitors 
are  iiidebtt'd  for  everything  which  iu  English 
comnioTi  law  coes  by  Uic  name  ofptcadmg. 

The  plaintiff  has  a  demand  (fiimpose  for  a 
sum  of  money}  on  ihc  defendant.  Plaintiff  and 
defendant  lire  (suppose)  within  a  stone's  throw 
of  one  another,  and  of  the  seat  of  juBtiee.  In 
the  summary  mode  of  procedure,  had  that  mo<le 
hc^en  |>eriiiitteil  to  take  plart>>  tlie  grounds  of 
the  dinpiilc  mi^ht  he  1ir|iiKlated,  evidence,  wich 
fLi  the  case  uflbrd?.  heard,  and  a  decision  pro- 
nounced, all  within  the  compass  of  an  hour. 
The  ground  bcinp  a  note  of  hand ;  whether  the 
»um  Ije  2i.  or  200;.,  makes,  in  rugartl  to  the 
proof,  and  the  time  necessary  for  the  exhibiting 
of  it,  not  the  ftmaltest  <iifference.  The  plainlifl^ 
in  this  case,  coming  forward  spontaneoualy  with 
the  statements  inacJc  in  his  own  way  of  the  facts 
relied  on  by  him  as  the  G:roimds  of  hi>i  claim, 
gtrneral  alle^ticns  and  particular  statements 
might  naturally  enough  in  tliis  way  come  mixed; 
btit  a  few  questions  Irom  the  judge  would  be 
suHicieni  to  etiect  tlie  decomposition,  and  place 
each  under  tt«  proper  head< 

Under  the  technical  sy^steni,— ioxtead  of  ap* 
peartn^c  before  the  judge,  and  there  staling  the 
gnnmds  of  his  demand.  Kulijert  In  eoimler-in- 
ticrrogation,  and  under  those  securities  for  re- 
ncity  which  have  place  in  the  bstancc  of  an 
extraneous  witness.— the  plaintiff  ^or,  more  pro- 
perly fipeakinfir,  his  attorney;  produces  a  written 
paper,  called  the  declttrtttkm,  from  which  almost 
all  such  irformation  as  co^dd  Itc  of  use  for  ac* 
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quamting  the  judfc  or  the  defendant  with  tho 
nature  and  grounds  of  th€  claim*  is  carefulJy 
excluded;  an  enormous  mass  of  surpluiiage, 
gmmisited  with  innumerable  lies,  being  Kubsti- 
tuled  in  iU  place.  Thi*i  (jajket  the  iiiainljirit 
attorney  deposits  in  an  othce.  from  whence  the 
defendaDt'^  attorney  obtaicis  n  copy,  on  payment 
of  a  foe.  If  the  defendant  pleads  the  prcnemi 
issue,  that  is,  contents  himself  wicb  u  genera] 
denial  of  the  justice  uf  the  cliiim,  tbt^  eauM;  then 
goC£  to  trial.  If  the  defendant  ptcada  any  »pe* 
ctal  pica,  that  is,  makes  any  answer^  other  than 
«uch  general  denial,  the  matter  of  this  on^ivcr  is 
OJipressed  in  another  insmiment  called  ^plca, 
which  19  ah>o  filled  with  surplusage  and  lies-  To 
thi»  plea  llie  iilHmtilT  may  answer  by  a  third 
initrument,  called  a  repUcatrnt;  to  which  tho 
defendant  may  further  reply  hya  ryoin4cr;  and 
so  on,  without  any  certain  limit. 

No  security  whatever  being  taken  for  the 
veiBcity  of  all  this  te&timony  ^for  testimony  it  is 
in  the  eyf*  of  reason,  tlmngh  not  of  technical 
law};  neitlier  puni^jihrneiit,  oath*  interrogation, 
nor  any  othercheck.  being  applied  to  falsehood 
in  this  shape;  the  consequence  is,  that,  saving 
just  so  far  a^  it  is  Uic  interest  of  the  party  who 
give9  in  tla-  lestimony  that  it  should  be  tni«»  not 
a  word  of  truth  does  it  ever  conuin. 

But  of  this  more  fully  hereafter-' 

At  length,  when  the  stock  of  reciprocal 
scrawls  is  exhausted,  wfaun  tlie  quiver  of  useless 
anows  IS  on  both  sides  emptied,  the  first  and 
only  en<|uiTy,  the  trial  before  a  petty  jury^  takes 

*  Bootc  vni.  TscMif  iCALpROcsi>va£.  Oiap,  16.  Wriiit* 
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place.  On  this  nccaAion,  the  meeting  nf  Uje 
parties  in  the  presence  of  the  judge,  tlic  first 
&t&K€  in  every  system  of  procedure  tbut  baa 
really  t!ie  ends  of  ju&tice  for  its  eads  in  view, 
-  this  liarbuiger  i^f  leeotEciliation,  &nd  condition 
sine  tmA  mm  to  thorougli  ex|jlanatiun,  tliough 
purely  accidental.  \%  at  leaAt  not  impusMblc. 

On  this  occasion,  if  so  it  Imppcns  that  botli 
parties  arc  in  a  state  of  IfonafidvSf  each  conceiv* 
mg  himself  to  be  in  tlien^bt;  in  euch  case» 
whether  both  or  either  of  them  are  or  are  not 
present,  a  scene  of  mutual  franknens  and  ex* 
pansion  of  heart  inay  not  unfrequentiy  he  ob- 
scfved.  A  spectator  who.  not  kuo^^ingor  not 
adverting  to  the  tiage  at  which  these  amicable 
demonsti rations  r>re«eat  themselves,  should  be 
witness  only  lo  (nr  effect,  would  b«  upt  to  won* 
der  bow  it  should  happen  tliat  between  parties 
so  well  mesming,  assisted  by  agents  at  once  m> 
faithful  and  so  ingenuous,  a  clitibrcncc  capable 
of  pUmgingthcm  into  litigatton  should  ever  have 
iub&Uted.  In  one  consideration^  and  one  only, 
can  anycauiw  be  found  atlequate  to  the  produc* 
tion  nf  so  remarkable  an  t^fiirct.  The  cause  has, 
at  thw  stage  of  it^  fiimishcd  to  the  lawyers  of  all 
classes  whatever  pickings  are  to  be  had  out  of 
it.  Tile  stage  in  which  agreement  thus  lake* 
place,  if  it  takes  place  at  all,  is  that  in  which, 
if  the  oau^c  did  not  end  in  this  way,  it  would 
alike  find  itn  tertninnlion  iu  amilher  way.  The 
stage  at  whioh  all  this  virtue  manife^tA  itself,  is 
that  in  which  the  parties  have  UttJc  or  nothing 
to  gain  by  it,  their  la^v1,'c^s  little  or  nothing  to 
lose  by  it. 

On  this  happy  occasion,  the  advocates  on  both 
sides  appear  seldom  Iwickward  in  contributing 
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their  parts  towanls  so  salutary  it  result,  UHiy 
should  they?  Before  thhign  are  cofne  lo  this 
pasp,  the  learned  gentl<^mcn  have  liad  iheirfcce. 

By  termination  in  the  ordinary  way,  viz.  by 
a  verdict  id  fovour  of  one  party  or  the  other^ 
nothing  farther  would  be  to  he  got.  By  a  ter- 
miuation  in  ^ome  extraordinary  uny,  in  virtue 
oT  an  agreement  Tor  that  pll^|>1J^e,  ulterioi'  feeci 
may  be  to  be  got  in  more  ways  than  oite  ;  and 
if  the  overture  be  made,  as  it  eommonly  is,  be^ 
lore  the  evidence  has  bcpun  Xo  be  heard,  so 
niucb  Uoie  and  trouble  iii  Kaved. 

By  agreement,  the  result  n»ay  come  to  be 
modjfiM,  amongAt  other*,  in  cither  of  the  fol*^ 
lowing  ways ; — 

K  By  a"  direct  compromise  upon  the  spot 

2.  By  reference  to  arbitruiion  ;  in  which  ca*fe, 
after  a  bad  mode  of  enquiry,  the  cause  is  sub- 
jected to  the  only  good  one.  To  a  good  mode 
of  <rnciuirj',  «vcn  to  the  very  best,  lawyers  have 
no  objection,  when  it  is  not  subaiiiutcd  tor,  hut: 
given  in  addition  to»  their  own,  the  bad  one. 

Section  VI, — Ca*e,  tum-nmai :  prt/cedure  mtk^ 
cut  Jury 'trial:  cause  originating  in  a  mo4iM, 

In  the  criminal  class  of  suits,  we  have  aecn 
cfiQses  that  take  their  commencement  in  tno- 
tioDS  :  of  this  description  are  informations:  wa^ 
have  seen  others,  that,  having  begun  in  moticnn, 
end  lliere,  wJtlioul  [Mtssing  into  any  other  mod« 
of  enquiry  :  such,  unless  in  the  nccidenC:i1  and 
comparatively  rare  case  of  supplemental  inlcr- 
rogetion,  arc  attachments,  hnquiry,  in  these 
cases,  but  one,  and  that  by  affidavit  work. 

The  non-penal  division  furnishes,  in  like  man 
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Der,  cauteN  (comparaUvely  speaking)  of  Uie  like 
simple  texture:  to  thii^  head  belong  cause* 
arising  out  uf  «rtrtf7Y/«,  an<)  causes  arieii^  out  of 
jud^enu  without  previoua  litigatioD,  or  judg- 
meaU  (as  tlieyarc  caJled]  by  consent. 

Iiiciwnt<il  attplicHtionKof  ull  kinds, — applica- 
tions groundca  on  incidtfnt?;  ariidng  out  of  a 
cause  already  comincnccd  in  sonic  one  or  utixf-T 
of  the  above  regular  iDodcs. — arc  introduced  by 
motion,  and  carried  on  by  aHidavit  work. 

The  class  of  causes  herein  question,  though 
in  fiubstance  and  efTeet  original,  are  in  fonn  and 
appearance  incidrntaL  Judgmental  for  debt, 
catered  up  (as  the  phrase  is)  on  a  warrant  of 
attorney  to  confess  judgment,  U,  in  effect  and 
subslance,  a  mere  contmct  between  the  credi- 
tor and  the  debtor,  llie  supposed  plaintiff  and 
tlic  supposed  der^rtdant ;  the  judge,  wliose  de* 
cinion  the  cnix>Imcnt  of  jud^ent  pmfrsNCA  to 
deliver,  never  having  actually  heard  anytliing 
of  the  cause :  but,  according  to  the  course  ot 
mendacity  established  in  that  behalf,  the  jud^t^^s 
of  the  court  In  iiueslion  ure  said  to  huvi:  tukt^n 
cognizance  of  the  prvrtcndol  cause,  and  pro- 
nounced judgment  accordingly;  and  by  thi<i 
means  an  enquiry,  in  reality  ordinal,  a&iiumcs 
the  form  of  an  incidental  o&e. 

The  like  observations  may  apply  to  the  caw 
of  ntutioD>»  grounded  on  awunU,  without  much 
otia-r  dinerunce  than  this,  vir-  that  the  juriftdic* 
tion  in  this  case,  instead  of  being  vroven  in  the 
loom  of  jurisjirudcncc  by  the  shuttle  of  ficlioD. 
wn»  fashioned  in  the  proper  manufactor>',  and 
put  into  the  bandit  of  tlie  judge  by  the  wcU- 
mennt  providence  t»f  llie  legislature. 
The  award,   a  decision  funn«i)  by  aibitrators. 
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a  eoit  of  judges  chosen  by  the  parties,  is  made 
a  ruli-  of  cuurt :  il  \»  !))'  ihaL  meiuis  plftceil  on  a 
fuuling  with  the  judgmc-Jil  by  coiiescM,  as  de- 
scribed above* 


*  In  \hc  miDcU  nf  die  c<iJiUivi;n,  thcue  Arbiu«i.iuci  oiuiU 
(il  tocmt  not  irDpoaaiblc)  ia«y  hhvv  origiAAtrd  m  Uw  lioni^t 
wish  r*r*limmi<lHn5  Uiipalion;  oi'  cxicn^lJDf:  the  bcoeSl  of 
jiulioc  (jU  ikoM  Xo  wIjcihi  it  Tni^lit  othfrwifQ  Iiait  been  inuc- 
cfBftibl^,  «nrl  v&ving  l)it-ni.  nt.  the  same  tlrar,  from  lt>c  fnii^ 
of  dia  men  <rf  liw,  BiK  the  projociar,  who«v4r  hi»  nay 
liftYt  been,  if  not  a  liiiryur,  oppcain  in  n^at  wcBturc  to  hare 
bwn  cUli«r  JiM-ciY<d  1*^  liu'  vpilo,  oi  owrbarnc.  by  tlic  (wwcr^ 
c#  Uwyomt  vhnl  iliey  buvi?  i^innl  by  iIlp  iutijtimon  k 
lallior  movo  aA<^tt^tniD■ftbk  tliin  wlmt  llicy  htkve  }atl,  thai  ii, 
ihui  what  hftft  bcfrn  ^incd  to  ju&1k«. 

L,  Pnrtjri  PiamiunUL*.  oiiu  •jt  cnurtc  LXamiiici]:  bui  ikn 
Odtb,  cuatvc|ui^r](ly  no  piLiii4hmi>(iT ;  lironHC  for  Tn«riibcily, 
Dtt  apunnt  cveiylliiae  that  ffo«i  by  tha  M^ni«  of  inimi:hmvni, 
^^a  afpinat  oiv^Oitxi^  but  flkamc,  tKut  pumahmcni  to 
which  tliou  ooly  s^oi^t  v^inm  tbo  form^  of  judiciitui* 
«ro  1«a<1  D«ctfM&rj,  are  aciiaible. 

12.  No  bu^b  tnbuntil  co^iublpor  b«icg  iaatUuUil,  but  by 
cousi^Dl  uf  boili  p^niic».  htl  iIk'IC  b«  a  ^|miV  uf  fnah  fi4tt 
on  tfbhf^r  iMp,  »i^  Kurb  iribnnnt  wltl  b^  iniiiiiul^cl,  iin)i>i«  it 
b«  ici  vtrtuaof  nn  expectation  od  ciic  |iDrtof  protiting  by  ifav 
lona  J^tfcv  and  cou^cqucul  Tcncity  <m  tbc  o|ipo«itc  «idc^ 
rcaovinif  lolumvctrLbe  brnclitarmcndjicitj  on  bivovn  sid«. 

3.  Cnrt!  but  bcf^n  tnk«n,  nt  abon?,  that  on  l>ot!j  ndm  tio 
Appeal  aboJi  be  opLii  (o  tbc  l«iirairi|;  uitd  probity  of  Ui«  rtcu- 
nr  UibiinaLl».  nitUQ^  by  thdnvdTw,  witbovit  tli?  inonnbrmcf.- 
of  atuiy.  BuL,  avidwi  «mi  thvM  itur  ou  uuy  udicr  ucnuEioM, 
4<^  tD«>«  9ia*1«n  or  v^Adon  ever  detrnnin^  n  qutitiim  upon 
any  ollur  tbon  thftt«hLcb,  In  rcft>oct  of  tbc  modL^  ofccllcc- 
tiout  \^  tbc  ironl  eri(J«acf :  cvitkucc  ddifrnd  ia  ibat  form 
in  viTiDP  of  whirha  raoltf ^lir  ftittior  aTirl  nvubtjCifr  deponent 
act  tovoat  ^dvaata^, 

4.  There  i«  a  cW*  of  cnuw^  nor  that  a  acnnty  one,  to  ib« 
eoenitanriT  of  wbic^h,  ai  Binclcitriiir*  ronfrxvt,  r  ir^anaL 
wilb  ajmr  in  it  it  nhyttcalljr  inLV^mp^tffftT :  and  wbicH,  if  noi 
tHcd  by  tfii<  loUOf  vohialaiiiy  appomt«id  tribunal,  n^ild,  aa 
lie  aho  inlimalcft.  not  be  tried  iki  all:  dupu^  haiini;  fur 
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In  this  casT,  docs  thfi  raiiw:  originate  with  the 
party  who  la  satisticd  widi  the  award  ?  A  inotion 
IS  iD&dc  for  an  attachment  against  tbe  other  for 
n  on -perform  a  nee  of  the  award  \  for  not  render- 
ing uiat  service,  tlie  iiuu-r^ddition  uf  Nvhiclt  has, 
by  the  nonversion  of  the  awani  iiito  Ihe  e(|inv«- 
lent  of  a  judgment,  become  an  offence  against 
the  authority  of  tde  court. 

Does  the  cauve  originate  with  him  M'ho  UdJi- 
saiikfied  with  the  awurd  1  It  comes  in  the  i^hape 
uf  it  motiuii  made  by  him,  to  set  a^ide  iIr*  awam : 
the  virtual  judgment^  though  proQounced,  is  one 
the  execution  of  which  would  not,  it  is  con- 
tended, be  consistent  with  the  dictates  of  jut* 
tice. 

In  the  case  of  tbe  judgment  by  consent,  tlieie 
haa  been  no  previous  enquiry  :  the  conaenl,  the 
confesaion  implied  in  that  consent,  stands  in 
Iteu  of  enquiry,  and  supersedes  the  use  of  it. 

In  the  case  of  the  award,  there  has  been  a 
previous  enquir)*;  and  that  enquiry  tonducied  in 
the  best  tm>de,  the  natural  mode  :  examination 
fir  interrogfttu  Jiidids  et  purttum,  (cross-examina* 
tioD  included],  by  vivd  utx^c  ansiwera  to  vivd  voce 
questions. 

From  the  unlearned,  the  cause  is  brought 
before  the  learned,  jud^e  :  and  in  what  mode  is 
it  now  conducted  ?    In  the  very  worst  of  mode*. 

tlicir  «Ql>ject'fnRttrT  Inn^-winilrd  uid  intrinte  bcceupi«  b«- 
Iwecn  fntrclitni  and  znerchaaT,  for  Mtifnpl^  In  rraprct  of 
•o  nanv  of  ihe$c  ditpnie^  Ui«rafbr«,  it,  bfliio^  been  ctmrd 
on  in  the  6rtt  bituice  before  tbe  trrtfular  tribuaiU.  pn» 
rraxn  tk^m  lo  ihe  rrgular,  th«  iiittjlutioa  b  to  luuch  clear 
giin  to  the  r«guUr  ocea ;  a&d  u  th«  moi!«  of  trbl  U  »ueh 
sa  bold*  out  «vvry  ettcoarapMntnt  u»  n«fidad^.  ud  di>- 
honnly.  if  ibe  tourer  ihuft  opened  of  UllfStioa  19  sol  pro- 
4tteiii^,  jt  n  no  fault  of  the  maaof  Isv. 
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How  so?  Because  tl  is  a  rule  wiib  Ihem,  an  in- 
flevilile  rule,  wheii  a^Kietnhlf^cl  (out  ttf  ihem  log«» 
thcr,  and  without  a  jury,  never  to  receive  evi- 
dence in  any  other  mode  than  the  H'orat  in 
use. 

Compared  with  the  general  run  of  causev. — 
motion  cau&c^s^  causes  on^nating  In  affitlarit 
work,  whether  ihcy  enti  thtre  or  not^  but  more 
especially  if  they  end  as  well  as  begin  there, 
have  one  odvanta^c  :  they  brin^  the  kernel  of 
t!ie  cause  to  view  at  once^  witliout  the  busk; 
the  evidence,  without  the  mass  of  useless  and 
mendacious  allegation  on  botli  sides,  which 
neither  is  received,  nor  in  intemled  to  be 
received,  as  evidence.  In  comparison  of  the 
main  body,  they  arc  Q  sort  of  summary  catiset.^ 

Compared  with  the  regular  causes,  tbi 
summary  oiu's  afford  this  instruction  to  tlie  eye 
that  is  not  afraid  or  ashamed  to  lt>ok  at  it :  viz, 
that,  by  the  implicit,  but  not  less  clear  and  unde- 
niable, confession  of  ttkosc  by  whom  regular  and 
summary  procedure  are  administered  with  tbe 
same  imperturbable  complacency,  so  much  of 
the  re^lar  as  consists  in  the  sham  enquiry  is 
80  much  sheer  ubuxe. 

What,  in  a  word,  is  the  character  of  this 
species  of  procedure  f  It  wants  nothing  of 
being  coincident  n'ith  the  domestic,  the  natural, 
the  truly  and  solely  just  mode  of  procedure, 
but  thiK  one  circumstance,  viz.  the  conducting 
the  eni|uiry  in  the  best  mode  instead  of  die 
worst, 

If  tlic  mo^t  loamed  persons  Mho  sit  in  judg- 
ment over  the  award,  did  but  receive  the  cvi^ 
deuce  in  the  same  mode  as  the  unlearned  persons 
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who  pronounced  the  award,  "  everything  would 
he  as  it  should  he/* 

Everything  would  be  as  it  should  be,  if  those 
who  sit  in  judgment  over  inferior  judgments 
would  allow  themselves  the  possibility  of  com- 
ing at  the  truth,  instead  of  giving  the  monopoly 
of  it  to  inferior  hands. 
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CHAPTER  XVI, 


uoDF.  or    cxthactiok    irr    ekgliah    kquitv 

PROCBDURD-^ITS   I.NC0XGRU1TIES. 

Equitt  jb  the  name  that  has  been  given  to  law 
(jumpnid^ntial  law),  when  iheenquirj^nto  the 
matter  of  fiirl  an*!  olher  iirm^eedings  are  carried 
OD  accortling  to  a  particular  mode. 

The  ongin  and  history  of  equity,  or  ralhcr 
ofequitv  courts,  will  bo  given  in  a  Kubscqucat 
book."  ' 

Itismthe  mode  of  procedure  piirsoed,  and  tn 
nolliing  el*e,  lh»l  the  difieiviice  between  com* 
mon  law  and  equity  iii  to  be  Hcught.  Jaw, 
common  law«  is  that  sort  of  jurisprudential  law' 
(understand,  Bubstanttve  law),  the  arrangemenia 
ofwhich  are  formed  and  carried  into  efTei^tnccord- 
ing  to  the  eyslcm  of  procedure  ptirsuud  in  the 
courts  originally  styled  simply  court*  of  law, 
now  occasionally,  by  way  of  tfistinction,  courts 
of  common  law.  Equity  is  tiiai  sort  of  law 
(juriftprudential  substantive  law),  pur?ned  in 
the  courts  uf  more  modem  in^titutiotu  which 
have  by  dei^L-es  acquired  tlu:  n'linv'  of  courts  of 
equity.  That  between  taw  and  equity  there  is 
any  natural,  intrinsic,  original  diatinction,  ift  a 
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shallow  conceit,  the  nflfapring  of  prejudice  and 
iffDOfUnce.  f^"itjf  ii^eli  is  a  mere  word ;  the 
tnistg  uf  AvhicU  it  is  the  name  is  the  mem  crea- 
tion of  the  Jmaginatiou.  The  arrangements  of 
substantive  law,  to  >v'hich  men  with  the  word 
equity  in  their  mouths  give  effect,  are,  in  many 
instances,  different  from  the  arrangements  to 
which  mcti  with  common  law  in  their  mouths 
give  effect :  but, — for  distinguishing  the  one  set 
of  arntngcmcnts  from  the  other,  or  the  cases  in 
■which  It  is  proper,  from  those  in  which  it  is  not 
proper,  that  the  courts  of  equity  should  inter- 
pose, and,  by  proceeding  according  to  their 
syatem,  establish  such  arrangements  aa  they 
are  in  use  to  establish, — there  is  not  in  the  worn 
crfuitp  an\thing  from  which  any  the  slightest  di* 
ruction  ctm  be  obtained* 

Id  the  courts  called  courts  of  equity,  the 
procedure  ir;  said  ta  ht^  by  hill  :  that  }^,  the 
instrument  by  which  the  suit  is  commenced 
(uoderstand,  the  first  instrument  after  the 
mere  instrument  of  Rumraons,  the  first  instru- 
ment in  and  by  which  either  party  is  oonsiderodj 
Bs  speakinff)  is  thus  denominated.  Notbutthat,^ 
in  the  lexicography  of  English  jiirisprudeaces 
the  same  denomination  is  given  to  a  thouj 
other  sorts  of  things. 

In  this  procedure,  both  modes  of  deltveriQ^ 
and  extractiofi:  testin>ony  are  employed ;  the 
ready-written,  and  the  t^iW  wx*  mode  :  the  one 
of  ihein  employed  upon  the  one  description  of 
deponents,  the  other  upon  another :  the  one 
upon  parties  speaking  in  the  character  of  wit* 
nesses,  the  other  upon  extraneous  witnesses. 

In  this  mode,  as  in  the  common  law  mod?. — 
last  maid  fide  litigants  i;hould  starMi  eicluded. 
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and  Icflt,  between  bori^Jide  litigants,  tbe  business 
»boutd  be  settled  toe  soon,  ami  at  too  small  an 
eicpeose  of  Avords  to  tfat;  Inwyers  aiiil  money  1u 
the  suitors,— the  door  is  of  course  left  open  to 
mendacity  in  the  first  instance*  In  the  written 
instrument,  the  bill^  by  which  the  suit  eom- 
mences,  the  plaintiff*  not  upon  oatb^  «njov- 
mg  a  complete  license  for  mendacity,  telta 
whatever  Ab>n'  au^ests  itself  to  his  professional 
fabricator  as  best  adapted  to  whatever  may  be 
the  purpose-  In  this  bill,  (the  length,  and  by 
that  means  the  expense,  of  which,  is  whatever 
he  is  pleased  to  make  it),  he  possesses  an  en- 
gine of  destruction^  by  the  vise  of  which,  the 
stock  of  plunderable  matter  at  the  command  of 
the  defendant  t>cing  given  (not  exceeding  a  cer- 
tain (juantity),  the  victim  raay  be  consigned  to 
certain  ruin.  To  this  purpose,  it  is  not  neces-^ 
sary  thai,  from  the  begirming  to  the  end,  the 
bill  should  ccntain  a  single  T^ylhible  of  truth  : 
and  (that  the  license  given  to  him  in  this  respect 
may  be  the  more  complete  and  uncontradicted) 
besides  that  he  is  freec^  from  all  apprehension  on 
the  score  of  punishment,  be  is  not^  even  in  this 
comparatively  unimpressive  mode,  siibjerfed  to 
any  such  check  as  that  ofcroas-cxamination. 
From  the  burthen  of  costs,  it  is  true,  he  » 
not  altogether  exempted.  In  case  of  ultimate 
failure^  in  most,  though  no:  in  ntl  case^,  he  is 
liable  to  bear^  not  only  the  whole  burthen  of 
his  own  disbursements,  but  a  considerable  part 
(probably  in  gcncml  the  greater  part)  of  those 
incurred  by  his  adversary.  But,  of  this  com- 
pensation on  the  one  part,  this  check  to  oppres- 
sion on  the  other,  tlie  time  is  postponed  to  the 
conclusion   of  the  suit:  a  point  of  time  which 
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})oiie.  always  for  sevenU  montti*,  and  commouly 
ar  yean :  a  length  oi  time,  previous  to  the  ex- 
Eiratiou  of  which,  the  ruin  of  thcdcfciidanl.  cuid 
y  that  mcaii«  the  uttainment  i>f  ibv  ubjcct  uf 
the  suit,  withuul  t^itbcr  right  or  simduw  of  right, 
mav  have  been  reduced  to  certamty. 

'I'hiLH  it  ifi  Ih^t,  by  the  esfl^ntial  structure  of 
the  system,  mendacity,  m  the  diaract^r  of  an 
instrument  of  oppression,  receives  ample  license 
aad  encimr^gemcnt.  TruUi,  ul  the  same  time, 
and  on  the  jiart  of  Uie  xanie  |>t-niun,  enjoyti  no 
licensee  :  nendaoiiy  is  not  >4lmj»ly  ]»eniiiltea  ;  it 
i$  in  large  quantities,  on  various  occustuiis,  and 
in  various  t^hapcs,  compelled.  A  pluiiuiff  whose 
delicacy  should  shriuk  from  it  would  be  pu- 
nished with  tliL'  lubs  of  his  cause*  Nut  tlmt,  in 
the  natural  cout^c  of  things,  hi&  delicacy  U 
likely  to  be  put  to  the  test.  The  aniiwer  to  thiA 
sort  of  bill  must  be  the  deft?ndant  8  own.  and. 
besides  his  oath,  he  i^  made  responsible  for  it 
by  his  signature.  The  bill  is.  on  the  contrary, 
the  discourse,  not  of  tlie  nlaintilT,  wtiUNedUs- 
course  it  purports  to  be,  out  of  hiK  lasvy<rn«* 
Acithcr  swearing  to  it  nor  dtigningit;  in  tlic  ordi- 
nary cour&cof  tilings,  he  never  so  much  a^  looks 
at  it. 

The  mendacity  thus  bespoken  by  authority^ 
forced  into  tlie  moutli  of  the  suitor  by  tlie  hoiid 
of  power,  maybe  diMiiigniKhetl  into  two  ma&sca: 
the  unappropriated  and  the  appropriate. 

By  the  unappropriate,  1  moon  that  which  h 
^f  the  same  tenor  or  purport  in  cver\-  indivklunl 
instance.  This  trash,  (besides  tliai  tbequantity 
of  it  is,  in  comparison  of  tlie  other,  not  very 
sbundant),  being  i^nerally  known,  at  least  by 
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lawyers,  forwh^t  it  u>  produces,  in  tlic  cfaanu:* 
tcr  of  a  mass  cf  falsehood,  a  degree  of  mischief 
comparatively  inconsiderable:  no  other  than 
what  consists  in  the  exposing  to  the  eye  c^  the 
world  tlie  spectacle  of  intellectual  debility,  in 
conjunction  with  moral  insensibility,  orciipying 
the  seala  of  judicature : — the  depraved  caAte 
which  can  endure  the  eternal  repetition  of  so 
much  iiselesjt  nonsenfie;  the  moral  ini^enftibility 
which,  sheltering  itKelf  behind  the  pka  of  usage, 
tft  cunttjnl  iti  SUCH  sort  \o  'aUmsv  t\s  iiower,  a»  to 
force  one  party  if*  write  falHchoorl.  that  both 
parties  may  be  forced  to  pay  for  it- 

IJy  the  appropriate  mass  of  falsehood,  I  mean 
Ibo&e  particular  false  allet^ations  which  Uie  rules 
of  the  cfjurt  comf«I  :i  plaintift'  tu  employ  hrs 
law  assistant  to  stuff  and  stain  his  bill  with,  on 
p^n  of  lof^ing  hi?  fttiit- 

In  the  matter  of  cvcrj'  bill,  as  before  ob«cr^'cd, 
there  arc  t^vo  distinguishable  parts.  In  the  one, 
the  plaintiff  exbibite  his  own  testimony  in  his 
own  bihalf:  by  the  other,  he-  entWavours  to 
obtuin,  lo  cxtTsurt,  the  tostimony  of  Hin  adversary 
the  defendant.  Aiming  at  the  latter  object^  h« 
is  permitted  to  clothe,  and  accordingly  does 
clothe,  a  correfipondent  portion  of  the  matter  of 
his  bill  in  the  form  of  questionse  or  interroga- 
dons.  So  fai\  so  cood;  but  if  this  were  all,  the 
quantity  of  trash  nianiLfacture^l  and  Mild,  the 
quantity  of  profit  cxtractabic  from  the  manufac- 
ture and  sole  of  it.  would  not  be  suthcicnt.  To 
supply  the  deficiency,  a  rule  of  practice  has 
been  established,  nnii  it  is  this :   ewty  inten'o- 

fatory  mtat  hov^  a  clim^f  to  xupport  it.    What  is 
ere  meant  by  the  wonl  t^ktirge? — An   as*er* 
lion,  commonly  false,   whereby   the    plaintiff. 
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Implying  to  the  dcfcndaot  for  inrormatioD  con-^ 
i^erning  h  matter  of  (msX  of  which  liu  (the  plain* 
itiff)  frequently  la  altogether  ignonint,  jeelares 
llin  knowledge  of  it.  The  defendant,  for  ex* 
;amplc,  is  executor  of  the  will  of  a  deceased  tea- 
ir,  by  which  a  legacy  hae  be^D  left  to  the 
.plainlifF,  The  plaintiff,  knowiot^  nothing  of  the 
itate  of  the  lestatov  s  affairs,  know;*  not  whe- 
ther. aAer  payment  of  debtfl^  there  will  be  any 
and  what  pecuniary  matter  left  for  the  pa)^^:!! 
of  the  legacy.  Simply  to  put  the  iitie^Lon 
would  be  exhibiting  au  interrogatory  without  a 
chargf  for  the  «up))ort  of  it.  To  steer  clear  of, 
this  irreguhrily,  the  dru\ight«mati  It^ms  to  htS 
oommon-jplacc  book  for  an  mventory  of  ths' 
several  shapes  in  which  property  is  capable  of' 
exhibiting  itself:  and  without  resorting  to  his' 
employer,  Ta  recourse  which  would  be  altogether 
u»ele«s),  sneaking  alway»  in  the  person  of  hit 
principal,  lie  i^ivex  a  IihI  of  all  the->«e  niodirir^t- 
tiOQS,  and  without  more  ado  alleges  and  asserts 
that  the  testator  had  property  in  some,  or  if  ho 
diinks  fit  (for  it  makes  no  sort  of  difference)  in 
every  one,  or  all,  of  these  shapes. 

Tne  same  rule  extends  itiiuif  over  every 
of  the  case.  To  obtain  a  true  statement,  yi 
must  begin  witJi  giving  a  false  one:  and  the 
object  of  the  false  statement  being  to  exhauH 
the  whole  stock  of  modifications  of  which  the^ 
fact  in  each  case  is  su^epiible,  the  masa  of 
mcnduciouf;  m&tlermust  be  propurtiotially  volu- 
minous. The  power  of  the  jimge  is  indclati- 
_  ibly  displayed  in  enforcing  the  obacr^'anee 
UuB  immcisii  nile.* 

*  A«  crerytLitii;  hu  iti  r«uoii  (soo6,  b&d,  or  indiffcrenl), 
»o  hM  xUt :  tnd  At  firM  gUiKc  ii  !■  ntha  t  plautibic  ono. 
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On  Uiis  CMScasion  an  option  addresses  it&elf  to 
tbe  prudenoe  i>r  the  draughtAinaa  :  au  option  to 
be  made  between  the  present  mterc&t  of  his 
pur&c,  and  the  pemiancDt  interest  of  hia  profes- 
sional faine^  Of  any  sort  of  deficiency  in  the 
charging  part,  a  natural  reiult  is  a  corresponding 
deiicif  lu'v  in  lln- answer  of  the  deffjuharir  :  espe- 
cially if  tilt?  ftUJl  bcuf  llic  number  ufthu-se  which 
are  material  1o  the  isuppori  of  the  plaintiff*8 
claim,  in  ^whioh  ca^e  a  fniihful  adviser  will  be 
alert  in  the  discovery  of  the  flaw,  and  in  ena- 
bling fajs  client  to  make  due  advantage  of  iL 
Tli<;  cuiiscoucnce  is  that  the  correspondent  in- 
tcnogalory  remains  unanswered*  This  produces 
ttic  necessity  of  an  amendment  to  the  bill : 
which  accordingly  comes  back  to  he  new 
tinkered  up  by  the  same  band  by  which  the 
h(^e  in  it  hsd  been  lef^.  Infirmity  is  tlic  general 
lot  of  human  nature;  but  it  is  in  die  practice 

If.  for  tvtrj  <juciTiaa.  a  ch*rge,  o  <^orf*spofid*nt  allcgfttioa 
w#K  not  to  ht  r«iutr«<I,  inCcirc(jnUon  mi^'lit  r«p  rioi :  ihere 
would  tr  po  «itl  lo  quMUoning  :  n  door  *duIJ  rcmnin  open, 
«nd  thai  n  l^uiimlltftt  on^,  lo  imp«MirierKt*.  PIkfikiUI^  ihus 
fur:  biFi  nhttt  it  the  r«%l  anil i>  ttth«  boti&mof  it?  What 
ii  required,  i«.  Ihftl  to  t*trr  qaMlion  tticrc  »hOuld  be  & 
cl»at|;e .  wW  h  iloi  ri^utiifcJ  in  iW  intUiicn  oC»iij  cWgCt 
ii  thnl  Thai  rhnrgp  BhttU  he  B  tfon  onm.  Whai  fotlown  ?  Tfiat 
fbft  ftpprehrntUJ  impertinence,  iruttJid  at  btna^  cb*ck«d,  i* 
4louhi«d.  To  conMtJtule  a  Icf&l  E'cund  for  cacb  qn»Uon, 
pcrujicmi  or  tmptilincnE,  it  is  jxefAcvd  by  mn  aUc^tion ,  vhicb 
4j|«gftlioiir  Qi  often  u  it  if  ft,\tit  (which  it  ii  p«r^api  itiU 
ofUiicr  thqn  it  \a  true),  cu»iotpo»iUy  bcof  uij;  ui«.  Thut 
stands  ifk«nQtkr  oa  lh«  fcround  ortittlity;  particular  utility 
vidl  rrfifrrncc  fo  thv  piiTlLcvlar  o^i^vcl  in  vif?W|  vit.  thr?  (/btuin> 
ing  ft  juft  ^rourifl  Tor  a  dtx^n^n  to  a  partJcnUr  cfT«rr.  hy  th* 
diicuvcrT  of  a  partici^Lnr  maes  vf  Iruih.  W|ih  a  virw  lo  th# 
inHu^ncr  of  ihii  practiop  itpcn  gco^raJ  tirobit^.  upon  tlio 
p«bli<^  dxpniifinn  lr>««tacilj,  oceaftloik « il  1  occur  Aor untieing 
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,of  the  law  only  thnt  a  man  nay  be  sure  to  gain 
by  it.  DcBi^ncd  or  undc&igDcd,  it  lb  upon  the 
head  of  the  untcaroed,  that  the  transgtessioos 
of  the  man  of  Iraminir  are  avenged. 

When,  ill  thU  system  of  ]3rocedure,  the  uidi< 
vidtial  subjected  1i»  examinatioQ  U  uot  a  party 
but  an  cxtmneous  witne:^,  we  »hall  see  tho 
masa  of  intorrogatLvc  matter  ver^*  properly  broken 
down  into  di^act  questions,  and  chese  ques* 
tions  numbered,  l/ndcr  Uic  eyes  of  the  8ains:;j 
court,  and  in  theiiuiiK^cuusep— inthii»inuiftl  si 
of  the  nan^e  individual  cause, — this  source  of; 
distinctness,  this  principle  of  order,  is  umfornily» 
and  as  it  were  carefutly^  steered  clear  of: 
the  interrogative  part  in  one  undivided  mass, 
the  char^^n^  part  is  another  undivided  mass, 
placed  bf  f(ire  the  inlerrogative-  If,  (he  charge 
'iDg  part  being  divided  into  articleSi  the  interro-' 
gatirc  pan  were  divided  into  a  coircspondcnt 
number  of  articles,  a  dcficicncv  lu  cither  would 
too  readily  be  observed  :  the  licence  to  evcuion 
on  one  part,  the  demand  for  amendment  oo  the 
otlier,  would  be  too  unfrequent :  thU  must  not 
be. 

The  charging  part  is  accordingly  elaborated 
into  ooc  sliapelcss  moss,  agreeing  in  that  respect 
^ith  the  son  of  composition  vvhicli  in  comiwa 
Jaw  procedure  we  b&ve  been  viewing  under  the 
name  of  an  affidavit ;  differing  only  in  rcspoct 
of  ihc  licence  for  mrmlacity.  a  liberty  which, 
in  tlic  case  of  3  bill,  is  conducive  (as  hath  bcco 
seen)  to  the  professional  and  real  ends  of  judi- 
cature; in  the  ease  of  an  affidavit,  not  so. 

The  charging  part  is  workt-d  up  into  one  such 
masTi,  the  inlermgaUvc  into  anoUier  Not  U)at 
the  nature  of  the  mtcrrogati^'e  suffers  its  clemcn* 
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tary  pGrts  to  be  quite  so  utidialiDgiiishablc  ts 
in  the  other  case ;  ina$iniich  aa.  if  not  a  complete 
division,  a  sort  q(  Jijini  in  naturally  formed,  u 
often  u  any  of  the  inlerro^tive  parts  ofspeech— 
thetir/w/, ilieiwAff/,  iJiew'/ifrr,  \\wu-iicOtiT, — come 
to  be  rcptateti,  The  questions,  and  consc* 
quently  tlic  propo^trans  to  which  onsv^c-rs  arc 
to  be  adapted, — tlicsc  portions  of  the  diMct]64ion> 
thouj^h  iiot  denorainatcd,  though  not  numbered, 
are  in  somewjrt  (though  thus  iti»ul&ci«njtly)  dts- 
tin^uishrd. 

When  the  entAbhshed  sources  of  delay  have 
been  exhausted  (delay,  a  mischief  which  belong 
not  to  the  present  work%  coiner  at  length  the 
defendant^  ansvrer.  Tlie  established  licence 
(o  nientlacitv,  having  given  birlli  lo  the  suit,— 
having,  if  ific  suit  be  a  rjiaia  Jitte  onr,  thus  fill* 
filled  its  obnoualy  intended  pur^ioset — ia  now 
wtbdra^vn  :  what  a  man  says  in  the  character 
of  a  defendant,  be  is  made  to  dc)i^  cr  upon  oath,* 

*  Ho  «inDot,  tiGvavcr,  be  puDuticd  for  m^ndadlj,  lUfctl 

upon  the  CtiiitDC<  of  &t  Icftsi  tvo  «ritnCA»f»< 

"  No  deocc,  it  i>  uad,  cva  b«  lutdc  afaiust  a  maa'i 
answer,  ripon  thr  proof  of  0110  vilntw."  (1  V«riL  140>  3 
Clia&c.Ca«.lVX  I  repir.9]3iii  F^rk^r'a  Ham(K-n[.^!E4.) 

IW  U  OA  nucH  aa  ic  nv,  that  a  court  of  cc^uiiy  caaaoC 
or  «i1!  nolltjrm  Uiat  Hurl  ofjuilnQeuiwHichiacicrctfCdererf 
day  bv  ajurv,  nnd  to  vhich  tt«  TaoasMl  ytrf  k  acknow* 
Itd^d  tc  1>c  m  «vcry  acnw  fulljr  ftan^Mtcikt  i—a  jadgount 
concerning  I V  ^niparatir«  irmiirorlbiDcaf  of  the  opfoaite 
laaliiiionMflf  ivA  (1(>pon«nfft^  Tn  wHhI  toniidrfralioti^ftrijwe 
to  inpciteihit  t«ir-cnnt«(jii>compe<anf*oti  the  pan  of  UieM 
pvat  and  learned  pcr«ona^T  U  ii  iliai,  m  th«r  cva  jait^- 
iaeftta,diR  inmlc  of  toqairy  ihfy  aic  coaunt  Ic  purHie  is 
vciivplftflTill-ftdaptcdeothrftidi  of  ju«tii;«4  oritir.  ih&r.  10 
ihrn  owD  ooMCJotimaM,  Uicir  own  miDda  ara  to  nii:iE«d  and 
mfecbkfl  bv  r«li«  KKQccDsto  bcun^tfbr  au*k  furiBhic^iDO 
unGUra  i%  to  be  found  Ln  a  eompanjf  i>f  unlcanif  d  Irtik^mcii? 

VOU   If.  A  A 
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ITlke  biUt  (be  instntnicnt  exhibited  on  the 
ytpl  of  the  ^lUQtifr,  were  broken  do^n  iiiLo 
HMboKd  axades;  in  that  case,  if  the  matter 
Qomlaiimtd  in  the  iltrfeiulaiii's  aoftwei  were  broken 
dnvra  ki  like  maiutt-r,  llie  deficicucicri^  in  it  (if 
■By  iLucb  'were  left)  would  be  too  clearly  appa- 
rent. Of  an  allcfation  unanswered,  it  would 
be  seen  that  it  bad  been  lett  unan&wcrcd,  and 
thence  virtually  admitted  to  be  true:  of  a 
questinti  unanswered,  it  would  be  seen  that  it 
tuid  liffii  h'lt  iiti;ni.swered,  ami  in  ku  f;ir  the 
obligation  of  furnishing  the  requiMte  evidence 
left  unful&llcd,  Tim  again  is  what  tnust 
not  bo:  for,  bei^idc-»^  Lliai  on  every  occasion 
the  influeDce  of  liicbt  is  unfavouraole  to  the 
health  of  the  professiooal  system,  it  would  not 
be  8o  ea^y  sin  at  preseiU,  when  tbt^  first,  ani^wer 
it  cAlled  in,  to  iucresLde  the  bulk  of  iUv  second 
answer  by  grtjundlcas  crccpiiom  {(j^ccpiion  is  the 
technical  appellative),  imputing  deftciencics  to 
the  first.  If  charge  article  2,  or  mlcrr&gatorif 
article  2.  had,  in  the  corresponding  article  of  the 


Th«  «ir«cti  ol  (Kilt  difcl£uto«r  an  not  unworthy  of  obiitrrft' 
tj«n. 

I.  fu  th^cb&racterofOtrcuiljitt,  (Jae  ictiisiuiijuf  onoctftiip 

rlriSMus  Mttn^M  to  oppoHo  him,  bt  Uiftt  o&e  wiIo«m  who  h« 
17, — iiafa>o)iittly  toaduAitc;  AOlhit,  I0  wboMCv^r  ha*  but 
'^am  nfch  <ip|m]ipnc,  lh«  (MhfJlt  of  tnuRipHtnt  pcokJir  u  J)QIL(1« 

9.  Add  «lk«t  Msrtof  CTidcncG  tail,  iocomparitoQ  of  which 
the  DkCiit  n jKiwuithy  orJc]«ticv  %*itA  for  DOtliIng  \  A  poMJu 
ivho  in  kicrccifd  hv  iHc  »mouni  of  the  whole  ioif  r«st  mticd 
%y  dl*  wholo  value  of  Ibo  ctiue:  aoUlliiiia  tbc  judgment  of 
•ipci  with  iHiom  iti**  onftiimOuit  Aninlcrc^l,  Ui^ufb 

ft  Um  vnliji^  than  tliA  lAallfU  roin  ianifnncv,  u  ■ufficieiil 

r«iid«r  a  »itn44i  inftdraJMibif. 
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answer,  received  a  fair  atMl  full  reply,  &  <]e- 
crte  of  ftalutan'  fihame  lui^lit  bo  fell  by  a 
dmuchtsman,  who,  in  drawing  up  a  paper  of  ex- 
€epuuns,  i^UouId  W  dispensed  to.uccii»«  tbcan- 
ftweriirin«"flicienry  iiiTL-bTriun  lo  llu-so  ivspcclii^e 
articles.  But,  M-Iicr  tbc  charging  1^'t  of  tbc  bill 
hafi  been  digested  into  one  sort  of  eonfuaioij,  the 
iDtcrmgativo  jtart  into  anotb^r,  and  the  matter 
of  tlie  answer  into  a  third,  the  iiidiifitry  and 
ingenuity  of  tlie  drawer  of  Uie  list  c(  exceptiotiK 
KtuTd>«  liapgiily  exejiipt  fitjm  all  reKtrainl.  Full 
or  scanty,  explicit  or'  cvasirc,  tbc  nuRwer  is 
(for  any  tbint;  tbat  can  be  seen  clcfirly  to  the 
contrar)')  alike  opca  to  exception.  Bill  and 
ftoswer  together  compose  £o  thick  a  wood,  that 
a  6wM  fitfi  iraveller  may  lose  his  way  iu  it,  and 
a  mal^jide  traveller  may,  uilliout  rt:;ir  of  ex- 
posure, make  as  if  be  bad  Io«t  hi^  way  in  it : 
whalcTcrbc  the  means,  tbc  profcA^ional  purpose 
is  equally  well  fultiilcd. 

when  tbe  thread  of  examination  haft  thus  at 
length  been  .^^pun  on  to  tu  end ;  wben  papers  of 
exceptions  luive  been  fuihtwed  by  fre«b  an«wvn^« 
tbefie  answcrn  by  new  editions  uf  tlic  bill  wiUi 
amriidmrntfl,  these  amendments  a^in  hy  freah 
answer-^,  thcscanswcrsbyfrcsh  exceptions,  these 
exceptions  again  by  fre^h  answers,  and  m>  oit 
to  an  end  (if  hnpty  tbc  ^uit  be  destined  to 
liave  an  end) ;  ibt-  entire  slate  of  llie  case,  so  far 
as  depends  upon  what  the  parties  themfselveB 
know  of  it,  is  frequently  but  balf  exhtbited- 
To  complete  the  picture,  wliat  is  Cjtlleil  a  croM 
bill  18  necessary.  In  the  cro<sA  bUl,  ew  may  be 
ima^ncd  from  the  name,  llic  parties  now  change 
places:  the  defendj^nt  takc&  upon  himself  the 
character  of  plaintiff,    and   ihe  obli^tion  of 
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answerir^  qiicBliotis  is  exchanged  for  the  less 
irksome  ta-nk  of  puUing  them. 

In  ihi>s  cross  cause,  aw  it  is  caUetU  veracity  is 
now  required  from  him  upon  whom  in  the  ori- 
gin»I  cause  mendacity  hud  been  forcct):  and 
the  ^an;o  judge,  by  whose  well  ]micti£cd  Imiid 
nietiducity  bad  been  planted  in  the  heart  uf  tlie 
Mjitor,  €?alls  for  (can  it  be  said  cxpccU?)  sin* 
ccrity  as  the  fniit  of  it. 

In  other  respects,  no  fresh  obsen'ations  scent 
neecfisory  on  the  occasion  of  this  siippicmontal 
half  *jf  a  mercilcsftly-protracled,  yet  still  imper- 
fect, Cdurse  of  bli^tioii :  witliojt  uny  variation 
worlh  noticing,  wliattverhus  been  |K\:clicated  of 
the  original  cause  may  with  Cfjual  propriety  he 
predicated  of  the  cross  cau;^. 

All  this  %hilc  no  other  progress  hai^  been 
made  in  the  cause  or  causes  {s'la^ilar  or  p/ural, 
which  you  pka^]  than  the  extraction  of  the 
»vlf-re|j;ardiiig  tebtiinuny  on  both  sides.  There 
remains  to  be  nolleetcd  (not  to  speak  of  tri- 
denec  of  the  real  or  written  kind)  the  testi- 
mony of  extraneous  witnesses:  of  whatever 
witnesses  of  this  description  the  individual  na- 
ture of  tlie  caKc  has  hap)>enc<l  to  present. 

A  moment'!^  pause. — in  speiikin^  of  the  testi- 
mony of  the  self-reffarding  feiml,  tfe  testimony 
ofihe  panic-*  tbems<^T\e-!<,  as  having  hecncxtmcti^n 
in  the  course  of  thia  process,  (meftnin±r  the  whole 
of  it  extracted),  I  went  too  far.  What  each 
party  ha^  t^id  to  inn  own  prejudice  is  now 
indeed  looked  upim  as  proved  ;  credit  is  under- 
stood to  be  due  to  it : — but  whatever,  id  the 
chiiraoter  of  phiintiff.  either  party  may  have  «aid 
to  his  own  advantage,  is  (as  already  ohfterved) 
utKlcrstood  to  be  so  much  falschoodraxKl  in  that 
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cliaiBcter  goes  for  ooUiing,  ir,  tl«i>,  of  what 
facts  a  party  hitppcns  to  have  known  lo  his  own 
advantage,  any  purt  be,  in  the  in^tnncc  of  cither  of 
them,  capable  of  being  employed  to  ihi.-  advan- 
tage of  him  by  wliose  discourse  it  15  brought  lo 
%ieWj  il  can  only  he  in  ko  far  a^t  it  \s  in  Iht^rha- 
racter  of  <lef<.'Dd;uit,  ihjil  lite  ingenuity  of  the 
draughtsman  ha$  contmcd  to  make  him  rom< 
out  with  it.  Even  then,  great  doubts  aikI  diffi* 
cuUic:^  fi<iuiH  to  have  encompassed  the  qui^slion^ 
how  tar  lie,  of  whom  it  is  certain  that  he  has 
spoke  Inith  in  one  cai^,  oti^ht  to  bi.-  Tipgard4?d 
as  capable  of  Apejikiiii;  tnHh  in  the  other  cas*  : 
nnd,  for  clearing  up  these  doubus  &nd  clifHcnlties, 
rccouis*  has  been  had,  on  this  as  on  cvcr>' other 
part  uf  the  field  of  evidence,— not  to  the  discem- 
ment  of  the  Judge,  judging  from  tlna  paitkulur  1 
cireumstanees  of  the  individual  c^se, — but  to' 
unbending  1  ulest  binding  the  ji^dge  in  eaHi  indi- 
viduiil  case  to  disregard  thccircumstancrKof  the 
case  before  his  eyes,  in  onlcr  to  govern  himself 
exclusively  by  the  circumstances  of  sonic  other 
case,  of  nhich  the  circumBtanecK  have  never 
presented  tlienuelveK,  nor  can  ever  be  made  to 
pre-sent  llicniwilves,  to  hi*  vi«w.  ' 

Lest  the  road  of  mendarity  jthould  not  yet  bo 
smooth  cnou(;h.  and  that  the  profcs^onal  hand, 
which  the  &uitor  is  forced  to  hire,  may  have  as 
much  to  do  aR  posaible,^ — the  chonc:c  of  persons 
(that  fpeciej;of  falsdiood,  of  which,  besides  th8 
fttlttity,  the  mischief  in  otlier  renpcctv  has  al- 
rcadv  liccn  limught  to  view)  is  im|Kk!^ed  upon 
the  defendant  in  each  caune :  upon  him  who,  on 
pain  of  punishment  as  for  perjury,  is  com- 
manded to  speak  tnic,  — aswcll  a^  upon  the 
plainti0',  thai  xs,  upon  him  from  whom  (so  long 


m 


KXTUCTUW. 


IWmcIU. 


Mbeoontmiie^i  to  speak  in  tttai  oharacteO  trulli 
IM  neither  ^xjiectoii  nor  m  tnuch  av^  tolemti^d. 
Ill  the  case  of  the  ^ui^vcr,  us  in  Uie  caso  of  the 
bill, — thcdiKcourf^c  ascribed  lo  the  party  hav- 
ing tlic  profc^sirinal   ajiAi^tant  for  iu  |)eninftn, 
who  a^in  sp^ak^  in  hit^  own  person,  if  in  any 
determinate  person,  at  any  rule  not  in  the  per- 
son of  the  party,-  tiic  party  is  thcrouptjn  rfr- 
quirt'd  to  swear  it,  aad  to  sign  it.     In  a  lan- 
giiasi?  iiof  his  own. — a  language  in  which,  from 
beguining  to  end,  whatsoever  of  truth  there  be, 
19,  if  not  falsiticd*  at  lea&t  dtsguiited  and  tra* 
veetjed ;  m  a  laiignagc  not  hi»  own,  by.a  person 
be  knows  not  who,  (for  hetwccii  the  party  and 
the  drutight^nian  there  is  never  any  sort  of  con* 
tact,  the  i<Uorney  heing  the  medium  of  eoni- 
ninnication},  he  reads  or  docs  not  rf>ad,  beatfl 
read  or  docs  not  hear  read,  bcarfi  read  concotly 
or  incorreetly,   intelligibly  or  not  iDtclhgiblr, 
what  be  i$wcar»  and  signs.     Under  ilie^ci'r- 
cum^tancea;  if  ihc  burthen  of  legsl  rc^ponsi-* 
bility  IS  too  conspicuous   and   too   fomndable 
not  to  have   made   some  iinpres&ion^-^not   lo 
have  produced  llic  cflect.  of  a  cheeky  a**  to  such 
of  the  fact^  to  winch  in  the  nature  of  the  case 
it  may  have  appeared  applicable;    in  the  bur- 
then of  moral  responsibility,  if  ao  it  happens 
that  he  hajt  any  fceUng  of  it  at  all,  be  ia  but  too 
apt  lo  feel,   not  so  much  a  yoke  itwif,  as  the 
<(hnd(]W  ofa  ynlte. 

U^e  come  now  however  to  the  mode  in  use* 
in  this  species  of  procedure,  for  obtaining  the 
testimony  of  extraneous  witncsscflr  and  now 
the  nM>de  employed  is  as  ditfei-ent  as  if  they 
were  animals  of  another  Gpccies,  or  inhabitants 
of  another  world. 
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Intereftted  allegatiQTi,  and  thence  spontane-^, 
ous  exbibition,  bang  i>ow  uui  of  the  question 
what  evidence  i»  to  be  received  from  this  source 
faUa  to  \}c  crirmicfi :  and  tin-  cxtmction  is  per^ 
formed  in  the  mode  already  brought  to  view 
under  the  name  of  the  Ftomaa  (or  say  Uomani* 
geDoijft)rnode:  understand  alwaj's  a  bad  modifi* 
eation  othat  bad  mode. 

Of  the  Roman  procedure  on  tUi«  head,  con* 
aiderci]  on  the  rootini;  on  v/hich  it  >1aiidx  in 
general^  the  defective  points  in  this  respect 
have  b€cn  already  brouRrht  to  view  :^^ross-cx- 
unination  by  the  advrrfie  party,  none ;  to  the 
gap  left  by  that  deficiency,  no  ade<]uate  itup* 
.plenhent;  on  each  mde,  s<ile  interrogator  the 
judge :  on  wliOHe  pari,  i:ot  so  mtK  h  &s  in  point  of 
appropriate  iuformiilion,  much  less  in  point  of 
zeal,  can  any  decree  of  aptitude  approaching 
to  that  of  the  party  be  rea^tonably  expected. 

On  the  coniinenl  of  Europe,  tbc  operator  on 
tliis  oocuKion  is  at  any  nite  a  person  bearinj? 
the  oiGcial  n<in)e,  the  puwrr,  (lie  digntly,  uf 
a  judge ;  bcboldtng  as  svcH  the  eyes  of  the 
public  pomtrd  at  his  proceedings,  curious  to 
«py  whatCTcr  may  be  to  he  spied  through  the 
crcviccft  of  his  cto^et  door;  nor  doe$  this  doer, 
flsainst  whomwever  eUc  it  may  be  vhtit,  refuse 
admittance  to  Ins  official  assistant  and  subordi- 
nate*^htfi  secretary^by  whatsoever  name  de<* 
nominiited. 

In  the  Eoghsh  mode  (understand  always  the 
mode  wluch  claims  to  itself  the  exelusicv  praise 
of  having  t-quily  for  tis  tjuide\  no  secretary,  not 
eo  much  as  a  jud^e :  no  person  who  bears  the 
name,  the  digni^,  or  on  any  other  occasion 
whatMie%«r  exercues  thi»  function,  of  a  judge. 
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On  this  imporumt  occasion, — Uie  only  sort  of  oc- 
casion wliiL-li,  werx:  tlic  If^^iKlator  lo  perfurm  his 
fiart,  could  crer  occur  to  cull  into  exercise  the 
acultic:^  of  a  judge.— his  function  is  exercised  by 
nobody  knows  what  deputy,  clerk,  or  clerk* 
deputy;  ao  uiLkaowi)  and  nameless  underlio^, 
wlio  netdier  in  reputation  nor  in  any  oilier  re* 
spect  has  anytliing  to  gain  by  good  de^^rt, 
anything  to  lose  (corruption  or  other  »ucli  pal- 
pable criminality  excepted)  by  iU*de«ert;  and 
vrbo.  on  each  occasion,  has  but  one  interctsi  in 
the  business,  M^hieh  is  to  get  through  it  in  as 
ftpecdy,  and  consequently  in  as  imperG&ct^  a 
Mii\'  as  potisible. 

The  perf^on  who  tm  i\m  occasion  6l\h  ihtt 
^lace  that,  if  filled  by  anybody,  ought  to  be 
tiitod  by  u  judge ;  this  person^  being  con- 
sidered as  an  automaton,  is  not  considered  ua 
possessed  of  the  t^nialle^t  particle  of  discretion- 
ary power;  but  i^ciiing,  as  :i  parrot  might  re- 
cite, such  qtiestiuns  as  on  each  side  have  heeii 
put  into  hi^  bandfv,  rccmves  fiuch  answers  a.*i 
the  mtncas  thinks  fit  to  give  to  tliem ;  to  sub- 
tract a  word,  to  add  a  word,  to  change  a  word, 
all  tliese  operationei  are  alike  superior  to  hifl 
jjfovincc.  One  opening  indeed  there  is  to  fur- 
tlier  iuforniation,  and  thai  not  chui^eable  (it 
mu^l  be  ironfcjiscd)  with  any  deficiency  in  point 
of  amplitude :  the  misfortune  i»  that  it  lies  all 
of  it  on  one  side.  Do  you  know  unything  fur- 
ther that  may  be  of  advantage  to  the  piaintift'  ? 
says  tlie  concluding  ariiele  tn  the  paper  uf  in<- 
terrogatories  d(}liven>d  on  the  part  of  the  plain* 
tiff-  Do  you  know  anything  that  may  be  of 
advantage  to  the  defendant?  nays  a  corres* 
ponding  ariiele  in  the  paper  cletivercd  on  tl>o 


c^i».xno 


iKOONGRuniFs-FQurrr. 


part  of  the  defendant.  Havingno  one  before  him 
that  rithrr  knows  a  syllable,  or  rarfs  a  straw, 
about  the  mattt^';  seeing  no  niic  hcfnre  hini>  of 
whofD  it  ift  possible  for  him  to  Ktand  in  any  kind 
of  avrc ;  the  witiiet^s  remembers  on  each  »ide  as 
much  or  as  little  as  he  pleases.  Fear  of  eonse- 
qiiences  may  prevc^ut  him  froni  tcllinijaDy  false-* 
hood  for  whi<li  lie  secji  reawwi  fo  np|iFt.'hencI  de* 
teetionand  punishment  from  other  sources;  but 
for  the  utterance  of  any  truth,  which  in  his  view 
may  appear  pre^^nt  with  anythinc;  iinfavour< 
able  to  the  Ride  which  his  inclinations  havo 
espoused,  thei^e  i«  nothing  in  the  whole  syKtem 
put  tugeliwr  ttiat  can  anbrd  him  the  blightesl 
moti\*e. 

In  the  situation  of  the  clerk,  who  on  this  oc- 
casion ncu  the  port  of  a  sort  of  Rhadow  of  a 
judf^e,  what  can  be  fiupposed  to  be  his  iucHna- 
(ions  or  endeavours,  from  the  opening  of  the 
business  to  the  conclusion  of  it  ?  To  fi;et  ii  out 
of  his  haniN,  and  put  an  end  tn  his  lanour,  hiii 
obscure  and  th:inkle5S  and  in  every  Rha]>e 
unprofitable  labour,  as  i^oon  lut  possible,  To 
get  EoiT>c  sort  of  answer  to  each  and  every  in- 
terrotfatory, — ^if  such  be  understood  to  l>e  his 
duty,  r.  e.  the  task,  for  a  failure  in  which  he 
miglit  be  in  danger  of  being  punished:  to  get  an 
answer;  h«l  wlvlher  true  or  fdsej  ccmplele 
or  incomplete,  di<i1inct  or  indistinct,  tntelli* 
giUc  or  unintclli^blc.  why  should  he  care  ? 

On  this  frx>iin^  i^;  thfK  prineinut  part  of  i\ 
judicial  function  exercised  in  tliat  court  (ti 
Court  of  Chancery)  by  which  by  far  the 
greatest  [«irt  of  the  huMuea*  ciilleil  e<]Mi(y  busi- 
ness ift  pcrfonncd :  that  is  to  say,  when  Uic  ex- 
amination in  performed  in  the  district  of  the 
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lueiropolU,  bein^  that  dUtrict  in  which  the 
irre^er  part  nf  tlii»  M>rl  uf  buxin^^K  is  jicr- 
Joniied.  Tilts  accordingly  is  M'htit  may  be 
termed  the  or-diaa/y  intnlcp 

In  the  5£Lme  court,  vrhat  may  be  tenned  tbo 
extrBordinary  mode,  the  mode  less  in  use.  aod 
at  any  rate  employed  only  as  a  makeshift, 
nuiy  he  imuioumred  somewhat  le.^fl  impctfect. 
Where  tlic  »ce»e  of  the  examinatioo  lies  else- 
wbcru  than  witliin  tlie  diMrict  of  llie  mctro|>D]is. 
on  the  occasion  ol"  coth  cause  a  cx>mmis*ion  is 
granted  to  four  pereons,  comreonly  auomieit, 
two  of  theJB  recommended  on  each  side-  The 
court  of  justice  m  a  rmnu  in  some  mibhc  hottie: 
and  tliere  it  L<i,  that,  under  the  oMigalton,  the 
aiucioufiy  enforced  obligation,  of  secresy,  lhi<  wit* 
Dc«scs  arc  brought  toother.  Compared  ^^lth 
the  open  mode  by  examination  and  croes-cxami- 
nation  in  a  public  court  of  justice,  with  or  wjili- 
out  ajurj'.thi^modevvili  be  seen  to  be  imperfect; 
thougli  what  particular  quarter  nmy  be  the  iteat 
of  the  imperfection  may  not  be  quite  so  en^y 
to  pronounce.  These  commissioners,  to  what 
known  class  are  tlieir  function  and  their  ntntion 
to  be  referred  ?  Are  they  judges,  mere  jud^s, 
and  nothing  more?  Then  comei^  the  deficiency 
in  respect  uf  uppropriutc  iufurmation,  and  ade- 
quate interest  and  stimulus  to  exertion,  as  bc- 
iore.  Are  they  mere  a^nts  of  the  parties 
by  ivhom  they  are  respectively  nominated  and 

Sid  ?  In  this  way  of  viewine  the  matter,  wc 
hold  a  judicature  witlioul  a  judpe.  The 
official  experience,  the  habitual  sense  nrdi;niity» 
the  consequent  solicitude  in  reiipcct  of  reputa- 
tion,~t)ies«'.endcnvment^,  so  liatnraDy  attached 
to  the  station  t>f  the  i»crm&neiit  judge,  are  not 
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reasonably  to  be  looked  for  ou  the  part  ot'  tlicse 
cf^cmcrul  judge.s.  On  the  other  hand,  more  or 
leKS  of  partiality  towards  ttie  inlcrci^u  of  the 
panieft  to  whom  they  are  ret^peotively  indebted 
for  tbifir  aDpointment.  and  on  th<tt  account  a 
proportifinftmc  degree  of  zeal  and  aeutene^s  in 
the  conduct  of  the  examination  (which  by  this 
means  wears  in  a  certain  degree  the  complexion 
of  the  reciprocal  process  of  oxamiuation  and 
crDss-examioatioti),  may  not  unreasonably  ho 
expeelt?d.  Btit  tlitnrzval,  ifany  such  umutitHiha 
felt,  hflfi  not,  unless  by  accklent.  been  excited  or 
abarpenrd  by  any  pen^H^al  intcrcounie  wilh  tho 
immediate  a^ent&of  the  parties,  much  Icsn  with 
the  partiei«  tlicnisclves :  and,  a»  to  informatioit 
with  re^rd  to  fact^,  if  thoy  possess  any  beyond 
what  tlw  iutcrrosaturJos  (birmselvc^  in  thciff 
naked  and  unexplained  i»(ateafibrd.  His  again 
a  matter  of  accident;  ami,  if  the  Mip|>o<^ition  be 
realized,  the  inlbnualion  and  t'uncuon  of  the 
agcnls,  thcattorniejs,  of  the  parties,  is  communi- 
cated to  ihe^e  amphibit>u^  functionaries. 

The  only  source  of  information  they  arc  siiro 
to  pos&esK,  consiats  of  the  above-mentioned 
RelH  of  inteiTf^^tories,  exhihiled  on^  on  each, 
or  perhaps  only  on  one,  »ide.  These  inter- 
rogatories must,  by  the  rulc3  of  the  court,  have 
received  the  sisjaature  of  an  adrocalc,  having 
been  dranti  up  either  by  the  advocate  himself 
from  a  paper  of  ins;tructionft  i^ven  to  him  by  hia 
client  tlie  ull^intey.  rir  by  the  nttoniey  hiiiii«elf. 
Drawn  by  wh<rtii»oevcr  they  may,  they  are 
necessarily  presented  UHcJi^u  to  the  commis- 
flionent,  to  wiom,  in  their  character  of  judges  or 
agentf!  of  the  parties,  they  are  to  »er\e  in  the 
character  of  instruetious,     Coroparinf^  the  situ- 


364 


EX'PttAfTfOS. 


(MM*  111. 


atiou  of  tiiCM  deputies  wiili  that  of  the  pnrticfi, 
it  is  obvious  how  indiffercnUy  qualified  they  will 
be  for  the  puttiDg  of  such  quefilions  as  neither 
have  been  nnr  can  have  been  comprized  in  the 
iia  per  o1' interrogatories, — fresh  qtieslii^iiKarUitiir 
m  iiiilimitect  iiiiinber  and  variety  out  uf  the  un- 
foreseeable answers  to  taimedmtcly  preceding 
questions.  Thus,  in  the  respect  in  qtiesti<Hi, 
stands  this  ntotlific^lion  of  the  regular  mode, 
when  comparL'cl  with  (he  summary  mode,  in 
which  the  mutual  prcspnoe  of  the  |»ai'tie-s  (bnns 
the  essential  and  ehararterbitic  feature.     Com* 

Cared  indeed  with  the  mode  observed  in  trial 
y  jiry,  in  which  the  presence  of  advoeatcK, 
coupled  with  the  absence  or  at  letast  tbe  iDftctlon 
of  the  inirliet*.  is  an  iriKt-pamble  ciroumstsrnct-, 
the  disparity  in  thipt  rcF^pcct  mav  not  he  tto 
ffreat.  If,  when  transmitted  to  the  commis-^ 
sioiicrs.  the  paper  of  iiitcrroin^lories  be  accom* 
panicd  by  a  paper  ofinstnictions  as  full  as  that 
■which,  under  the  name  of  a  fcSi/,  has  on  the- 
oc^aiiion  c^f  a  tml  by  jurv  bLvn  put  into  thtV 
haiKlrt  ijf  the  advocale;  it  kit kiw*  that  (exrepl* 
ing  tlie  occasional  Ihculty  of  ritvi  voce  commmii<* 
cation  M-ith  the  attumcy  at  the  time  of  the  trial) 
between  the  situation  aiKl  mcan»  of  infonnatioir 
on  the  part  of  the  advocate  bo  called,  and  thoso 
of  the  commissioner  thus  qualified  for  excrcisinjf 
thi^  fujiction  of  ftu  adviK-ate,  there  in  no  very 
s(rikiii|r  dtflfene-nce. 

What  miRht  seem  extraordinary  enough  (if 
in  the  practice  of  Cnglish  juriMlicUon  any  ex* 
emphhcation  of  ineonsifttency  or  of  established 
contempt  for  the  known  ends  of  justice  could 
a|>pear  cjctraordinar}")  is,  that  the  comparative 
incungruity  of  this  equity  modeof  r«x-eiving  and 
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cxtiticling:  cxtroncoua  tcslimony  is  by  iki  dc- 
ficnption  of  persons  bo  explicitly  and  habiiually 
lucwgnized  as  by  ihe  very  perrons  under  who«i^ 
HuUionly  it  is  so  regularly  pursued.  Id  ordinary 
cimcs  inrle^rd,  in  by  far  !ne  greiiier  miniber  i>f  i 
caufie^,  thi^  wretchedly  adapted  cwde  of  inves- 
ti^tion  IS  sufiercd  to  take  :t«  coiir^.  Vet 
«oiiieuiiics  it  docs  happen,  thai  the  leogt  defect- 
ive of  ilic  existing  modes  of  extraction,  the 
jury  trial  mrxle,  by  examJnuTion  and  cro*if:-rx- 
amination,  is  )cM>ked  upon  as  worth  being  em- 
ployed :  and  in  this  caric,  trial  by  jury  is  the 
resource.  The  chancellor  knowitiff,  and,  by 
expression  stronger  than  any  words,  confessing 
ami  proclaimtng.  that  the  only  mode  which  he  is 
in  liie  cuimtant  hubit  of  employing  for  tliediscu- 
vcrj'  of  tnith  is  a  bad  one,  scuds  the  cause  (that 
is  to  say,  this  part  of  it)  to  another  tribunal^  t1 
habits  of  which  arc  less  abcrmnl  from  the  em 
of  justice.  The  practice  is  so  fun^iliar  as  to  have ' 
acquired  an  appropriate  technical  name:  1119 
calkd  dirrctirifz  au  issue. 

The  whole  character  sukI  complexion  of 
Eoglish  judicature  would  be  belied,  if.  on  this 
occasion  as  well  as  so  many  others,  the  pro- 
fessional fondness  for  mendacity  were  not  in- 
dulgcd  wiih  its  gratiflcation.  The  operation 
belonsin^  to  the  head  of  procedure,  the  details 
of  it  belong  nnt  l<>  this  place.  Mow  the  pari! 
arc  forced,  or  one.  of  them,  to  say  a  wager  ' 
been  laid  between  them,  though  it  is  no  s 
thing,— a  waf;cr,  as  to  whether  the  fact  in  ques- 
tion happened  or  no ;  bow  one  of  them  is  made 
to  bring  an  action  for  the  money  pretended  to 
Iw  at  stake  on  the  pa-tended  wager,  saying 
that  it  hs5  heeix  won  by  him,  for  that  tlic  faet 
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happened  as  he  said ;  which  the  other  on  hU 
pflrt  dciiicfi;  how  the  connection  is  made  out 
between  the  sham  demand  and  the  real  object 
of  enq^uiry;  how  the  court,  in  coowderaiion  of 
iu  eell*created  ]nca;>acuy  of  eonductiu^  the  en- 
t|iiiry  in  any  tu)t^r»b)y  ^uod  m<¥l<%  fiiuU  ilm\f 
under  the  ni  an  u  fact  tired  necessity  of  sending 
the  cayac  to  anothci  court,  which  has  not  pre- 
cluded itself  inim  the  use  of  a  lesft  imperfect 
mode ;  how  and  in  what  proportion  the  delay, 
vexation^  and  expense  of  a  suit  at  law.  i^,  by  lhi« 
ingeiiioiu  buicbundry,  f^rafted  ii|H>n  the  stock  tt( 
a  suit  in  e<|jityL — thej^e  are  »nbjrcis.  tlie  exhi- 
bition of  which  will  hnd  a  more  apposite  place 
under  the  head  of  procedure. 

The  storehouse  of  inronRistency  is  not  yet 
exhausted.  The  co^iizance  of  a  court  of  equity, 
how  ilMefined  soever  its  limits  may  be  in 
(*(her  ^e^IHTt5,  i*  at  nny  rate  ccjnfinitl  to  ques- 
tions of  property.  Atnonar  the  largest  maA^ea 
of  property  apt  to  come  thus  in  question. — among 
those  which  give  rise  to  the  ^Datest  number  of 
caiLses  cognizable  by  a  tribunal  thus  denomi- 
nated,— may  be  reckoned  the  estates  of  bank- 
rupts. Cluini^tu  tlte  ainoiinl  of  a  milliDn  or  more 
have  come  thus  to  be  dispoeed  of  on  ths  occa- 
sion of  the  bankruptcy  of  a  single  bou!<e-*  In 
cases  of  this  sort,  though  there  i^  nothing  to 
hinder  the  claim  from  being  prcfcm<d  by  the 
sort  of  suit  above  described  under  the  name  of 
u  bill,  it  is  much  morf?  common  for  it  to  h^  pre- 
ferred by  a  difTrrent  sort  of  suit^  called  a  pfti" 
/iojv.f     In  this  caAC  again  the  mode  of  enquiry 

■  Gitnon  tnd  Johnaon. 

■f  P«4hkin  »  ihf  ti>«w  gtvf^  lo  th*  iMtnint^ni  Iit  wkicTi, 
in  tf«sr«  «f  liAnkrapu<y,   cliiimi  *ro  prff*rT«it  itt  lao  Urf 
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tft  allogcllicr  ilitlcrcnt.  To  avoid  the  only  na- 
tural, and  (when  practicable  without  preponde- 
rant collatffral  mconvenicnce;'  the  cjuly  just  and 
mtiotuti  mtide,  theitume^tcnipuloiisuiid  unvary^ 
ing  rare  w  !ak*?a  in  thiscywa'*  in  all  otltt-nt. 
But  neither  is  tbc  mode  pursued  in  all  other 
cases  by  the  &nroe  tribunal,  less  completely  rc- 
linquifbed.  The  mode  now  pursued  is  exactly 
the  mode  already  described  as  the  worst  of  aftl 
mode^f — a$  the  one  exctusirely  pursue<)  by  the 
commmi  law  onitrtK  nii  llitf  ocTa3&iuri  nf  every 
enquiry  in  which  no  jury  bears  a  part : — 1  me:m 
the  alii  davit  mode. 

Here,  as  at  common  law,  the  substitution  of 
a  less  searching:  to  a  more  searching  mode  of 
gcruliny,  is  sufficient  to  pre  admissibility  and 
credit  to  the  uioist  decideilly  iiiadtiii»Mble  and 
incredible  Rpecie^  of  te&timcny.  On  this  occa* 
sion  as  on  that,  the  too-hastily  adopted  dictate 
of  inconsiderate  caution,  nemo  debet  ctjrc  U^ts  in 
fropri^  causA,  is  adopted,  with  no  other  change 
than  lh:)t  of  a  ftincfle  word — the  chani^e  of  fwiiwj 
iiiuntmrrfi.  Call  yoiireelf  plaintiff,  your  teati*? 
mony  goe?(  for  nothing :  call  yourself  petitioner^ 
it  is  as  good  as  anybody's.* 


ChtftCclloT  sirtin;:  in  a  Judicial  cspftcU?  fup^rcrdmoie  lo  thnt 
of  tb*  coniEninioncn  oibwilTupicy,  bmn  nliom  ihv  buaintfu 
■  mnaACfni  m  ibo  fint  iftftMicv.  To  Aii  ip^i^ir*  cfjn- 
dicalurct  in  K*ciitifiG  tttictnctn  tli<^  urm  ^qt^itit  b  tttid  »ot 
to  «itcnd  itself.     It  i»  Hi  Lord  \ilg\i  ClkaiiccU^r   llint  tlii« 

XtftcniB^iHlntir  «is.  nnf!  noi  u  jiid}^  nf  n  i^udri  urixjuiiy. 
eeordingly,  in  thi*  bronch  of  judical  ore.  iW  other  higtK^iuri 
Ofc>q«niT>  ihr court  ofrnch^vrr.iirhGCL  »'[Kiaj[iD  ttac<[uitkbt4 
Cftp*r*ii^,  dac^«  Dot  fiiitticripatr- 

■  Some  vtofi  9l^,  in  the  Hau«i>  of  Lord*  {nn  m^tttr  rn 
vfiolofrcftMon)  til  adri>eaLo  (tuck  bcii^  ihe  «itg«ricy  of  \m 
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Compared  viih  procedure  by  bill,  procedure 
in  this  way  by  petition  may  he  not  altogether 
without  propriety  (m  in  practice  it  sometimes 
is)  i^tiled  mmvuay:  for  tti4^  pace  of  an  ox,  Imw 
slow  Kot-ver  wfaeii  compared  with  tli^t  of  ai 
greyhound,  i»  swift  wht-n  compared  wiiU  that 
of  a  tortoise.  But  \i  would  hare  been  profana- 
tion* as  well  as  confusion*  to  have  degraded  the 
only  mode  of  inquir)'  dictated  by  nature,  and 
licMiestly  subsenient  to  the  ends  of  truth  and 
Jiifttire*  by  cimfuuntluifi^  itwitli  any  niotiificatitin 
of  that  factitious  modr.  which  has  $o  evidently 
had  an  end  of  a  widely  different  dcscripUon  for 
Its  result,  not  to  »pcak  of  its  linal  cause. 

The  Roman  mode  of  collecting  evidence  fur* 
niches  a  source  of  complication  and  misdecision 
fiom  which  the  Rnglisli  mode  i^  happily  ex- 
empt. In  the  English  inode  there  is  no  me* 
dium  between  existence  and  non-existence:  a 
proposed  witness  la  citticr  beard  or  not  befird  : 
his  testimony  \%  either  delivered  or  not  deli- 
vered :  delivered*  it  exists,  and  it  has  its  effect, 
if  nut  M-ilh  reference  to  all  per»un^  '\\\  >{eneral, 
at  any  rate  with  reference  to  alt  those  who 
arc  parties  in  the  ciiusr. 

In  the  Roman  mode*  the  same  testimony  is 
susceptible  of  as  many  modes  of  imperfect  ex- 
istence, as  the  cause  has  partiee :  exintinfr  as  to 
Tiuiisi,  it  may  be  non-existini;  a*  to  Sempro- 
nius,  and  so  on*  in  relation  to  hk  many  points 

rmsr).  wu  iaTngfinf;  a|r>iMC  tbc  Tnonciroui  ahiutdilf, 
the  Kvolonom  iiijtuiicc,  tbo  iniiDCml  tend^C^t  of  ^tUving  & 
fdirtT  \t>  ftppcnr  u  a  mititot  in  ki*  o»ii  couac.  I'Ik  aoawtr 
WW  ft  vinp1«,  but  aX  Il-h&i,  in  lhi<  Hiumrcer  cf  \a  argummtttn 
€i  homimtm,  s  prtttT  deci^ir«  ont.  In  a  eourt  id  «Lic1i  joa 
art  t^tfy  dty  utlini:,  it  is  every  day  »  practice. 
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A-H  there  iii»y  tiai>^)en  to  befatiiit)  in  the  juridical 
compaxs, 

A  mnAs  of  ready* written  evidence  b  coo* 
stritcted,  comtrucied  in  prnTttc,  in  the  «ecrct 
vrorkxhop  of  the  patent  manufacrurer^  the 
judge^  Thus  couslnictti!,  it  ha'^mi*-*  »n  iiLMru- 
mcDt  tliat  maybe  kt  out  to  anybody,  refused 
to  anybody:  it  may  be  applied  to  use  at  the 
instance  of  one  person,  refused  to  be  applied  to 
use  at  tlie  instance  of  another. 

IV'o  plaintid^s :  one  of  tliem  has  delivered 
assertiMUK  cuitceming  tlie  existence  of  certain 
niatti^rs  of  fact ;  aa»erttona  capable  in  their  own 
nature  of  being  employed  in  thcchaructcrofevi* 
dence.  This  testimony  {^o,  for  argument's  sake, 
let  it  be  called),  ^hatl  it  be  eiuplo^xd,  or  not  ? 
admitted,  or  not  admitlvd  ?  ivad  (to  eniptoy 
tile  word  in  cumnion  uj^e),  or  not  read  f  It  may 
be  read  at  the  inf^tance  of  that  one  of  the  plain* 
tifli  whose  testimony  it  is  not, — not  reail  at  the 
instance  of  the  other.  Being  read,  no  matter  at 
whO£e  instanee,  it  may  be  allowed  to  operate  in 
ftvour  of  ^or,  as  the  phnise  i«,  Jo?)  tl\e  one, 
not  allowea  to  operate  in  favour  of  the  other: 
operate  to  the  prejudice  of  (or,  as  the  phrase 
is»  against)  the  one,  not  oj^ratc  to  tht^  preju- 
dice of  the  other. 

Add  now  a  defendant  Cor,  for  dispotch,  say 
two  defend  ant «},  to  match  ^^ilh  (he  two  plain- 
tilTfi.  The  testimony  of  tin?  plaintitT  in  question 
ma>'  be  read  at  ihe  instance  of  one  of  the  two 
defendants,  not  read  at  the  infitance  of  the 
other :  it  may  be  admitted  to  operate  in  favour 
of  the  one.  not  operate  in  favour  of  the  other: 
operate  against  ihc  one,  not  operate  against  the 
olhcr. 

vol..    It.  R   B 
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Discard  now  tbe  two  plamtifls  :  snd  let  the 
li-stimony  in  questiuii  Ijt-  iliat  of  one  of  the  two 
defendants.  Tlie  deposition  may  l>e  alluwcKt  to 
be  read  at  the  insLancc  of  the  deponcat.  not 
allowed  to  be  rcud  at  the  bisuuice  of  the  Dun- 
depoDCDt:*  or  (vbat  vriil  be  apt  to  appear 
more  nataral,  because  \vss  dangi-rous)  read  at 
tbe  instance  of  tiie  iion-dc[)oiu.'[it.  not  read  at 
the  iostance  of  the  deponent*  Being  read,  it 
may  be  suftercd  or  not  aiiffcrcd  lo  ojierate  for 
the  depotiakt,  (;uAered  or  not  SLiflered  to 
operate  against  hinr:  and  again,  suffered  or 
not  suffered  lu  opt^raie  fur  Uie  iion-depouent, 
Aittltrred  or  not  suffered  to  operalt?  to  hia  pre- 
judice. 

To  reduce  to  its  minimuni  the  burthen  of 
this  disastrouti  arithmetic,  two  bas  been  taken 
as  the  smallest  muitiplter:  two,  the  number  of 
tlie  Rides  of  a  cau»«,  increase*  the  multiplier  lo 
four;  thow*  oilier  [Mjinlft,  tti  uhoAr  mni/tntr,  fvr 
wkom^agmiist  whom,  swell  it  to  twelve.  But 
the  number  of  pnTtics  in  a  case  may.  on  cither, 
or  each  fiide.  be  half^a^dozcn^  it  may  be  half  a 
scor^ :  an  entire  dozen,  or  an  entire  score :  a 
hundred,  any  number  of  hundreds ;  a  number 
aiaountiiig  ro  iliTt-m  liundreilK  may  not  iiiipixiba* 
bly  have  otren  exemplili^d  in  practice.  Tako 
a  parcel  of  creditors  od  one  aide.  »  parcel  of 
legatees  on  tho  other,  it  will  be  evideut  tl»al  on 
neither  side  has  the  number  any  certain  limits, 
Tfaus  it  is  that  the  namber  of  changeti  that 
are  ca)>able  of  lieing  'nng,  in  ajixwer  to  the 
qur3(l»r>ii,  rraei,  <tr  not  rraJJ  is  plainly  infinite. 
The  number  of  lolio  volumes  capable  of  being 
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filled  with  discussions  <m  the  subject  of  these 
clian^s,  is  olikc  jofimte. 

The  courts  which  have  given  fldmiesion  to 
the  diatJnciioDs  pregnant  wiili  iljcee  chants 
at>d  thefie  discussious, — the  courts  which  have 
flowed  the  m^-pcIa  of  all  \h\s  mence, — arc  the 
courts,  which  by  tlie  courtesy  of  Hngland^  have 
been  complimented  with  the  title  of  courts  of 
equity. 

Of  all  these  possible  dt«iinctionf^,  the  number 
of  Ihow  which  have  (ictiKiliv  prest'iite*!  (ht^iii* 
selves  to  notice,  und  called  forth  decisions,  and 
those  decisions  npened  into  rules,  is  aa  yet 
extremely  small:  out,  as  yet,  equity  is  but  ia 
her  cradle. 

Will  reason  be  referred  to,  as  the  power  by 
which  the  number  of  these  distinctions  either 
has  lieen,  or  h  cz^yAMa  of  being,  limited  ?  Rea* 
aon  rejects  llicm  in  the  lump.  If  that  power  by 
which  the  existing  ones  have  been  fixed  (sup- 
posing any  to  have  been  tixedj  be  reasou,  do 
other  number  but  raay  equally  be  fixed  by  the 
virtue  of  the  same  cause. 

Th:*l  tlw.  tei^tiiiiony  of  one  deferdant,  whether 
it  be  in  the  shape  of  an  answer  or  in  the  shape 
of  a  deposition,  cannot  be  read  for  or  against 
another  def(.iidant  without  special  ordtr,  Keems 
tolerably  well  fixed.  Vnfortunately,  in  the 
words  fpcciai  m'lkr,  a  uaystcrj'  is  endowed. 
The  application  by  which  the  special  order  is 
called  forth. — is  it  acceded  to,  as  the  phrase  is, 
ofcmtrsc,  that  is»  without  being  subject  to  con- 
testation ?  In  some  of  the  instances  where  evi- 
dence  i*  iwil  admitted  but  ui>on  special  order, 
the  adJrmftlivc  is  the  case  in  every  day's  prar* 
ticf*-     Special  order,  inthatcasc,  means  nothings 
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but  a  pretence,  for  that  for  which,  to  a  hand 
cloatbed  with  adequate  power,  uny  pretence 
serves,  x-iz.  extracting  feee.  In  this  case,  if  the 
order  be  undef?itcucl  to  be  preceded  by  reflec* 
lion,  the  money  extracted  on  Ihe  occa-^inn  in 
extracted  on  false  pretences ;  for  wherever  the 
appliculion  (whetlier  called  nmtwn  or  ptiUwn) 
ifl  acceded  to  of  course,  the  circumstances  of 
the  case  are  never  so  much  as  presented  to  the 
conception  of  the  judge.  Excepting  always  the 
part  that  coa^jsts  in  the  eating  of  the  Ices,  a 
wooden  Judg:c  would  be  as  competent  to  the 
business  iis  the  living  one. 

In  the  particular  case  in  question,  do  the 
words  special  order  imply  faculty  of  contestation 
on  ihe  part  uf  ihe  adversary,  and  constHiiR-nlly 
the  cxcrcisL'  of  the  facuUies  of  hearing  and  rc- 
floction  on  the  part  of  the  judge?  It  yes,  the 
apecial  order  may  in  each  instance  be  g:tiverncd 
and  modified  by  the  special  eireumslance^orth^s 
case:  and  thcu^  at  the  door  thrown  open  by 
these  special  circum^tuneos,  in  conies  the  god- 
dess of  Equity,  with  her  infinily^  ber  incompre- 
hensibility, and  all  her  other  attributes,  and 
with  a  pile  eomposed  of  an  infinite  number  of 
volumes  for  her  throne. 

From  anythinf^  that  has  been  said  it  most 
not  be  concluded  that  the  ears  of  the  principal 
judge«  in  llu:  equity  courts  are  inexorably 
abut  H^funst  all  tivA  voc€  evidence.  They 
arc  still  open  to  receive  it.  in  certain  eases; 
and  the^se  cqacs  arc  those  in  which  it  is  of 
no  u^. 

Proof  of  the  authenticity  of  a  deed  is  oo  one 
KtippoHiTton^  ;ind  one  Mtp)»j»(it.ir>n  only,  of  any 
use;  viz.  that  it  may  have  been  fabricated  or 
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,&l<ifie«]  in  the  way  of  forgery.  Is  forger>'  Bwa- 
ipectedt  In  this  case  mdeed  die  proof  of  the' 
lauthenticity  of  ihe  deed  in  of  real  use;  pro-'^] 
^vided  alwaj^ji  that  cronA^exftminalion  and  coun< 
'tcr  evidence  be  allowed.  On  everj*  other  sup- 
lition.  and  setting  a^de  this  ooDdttion,  it 
ts  ft  vatn  forrnulans  an  operation  x^ithoul  use. 

[n  how  u^iiy  iiuttancei^  out  of  teti  thousand 
15  any  «iisnic[on«  re^il  or  iirelonde^I,  uf  forgery, 
manifcstea  *  If  in  ten,  tnc  proportion  aeema  a 
laiKe  one. 

lu  every  other  case, — at  least  every  olhej 
contested  ca^,^tlie  probability  seemn  to  be;^ 
ihatfUn  one  account  or  another,  vivti  tarter  exnini- 
L'fialion  will  l^  of  use. 

The  result  18,  that  this  most  tflicient  mode 
scrutiny  »►  among  ihc  votaries  of  equity*, 
rned.as  it  were,  with  care,  for  ilic  onlyclaa* 
cases  in  which  it  h  of  no  use. 
Of  the  myriads  of  instances  in  which  it  htu 
.bf'en  finplii^rtl,  [Ktiha|xs  not  a  hingltr  one  is  to 
^"he  fuund  in  which  it  ever  was  of  uAe.     In  the 
chancellor's  court  of  equity,  does  a  suspicion 
of  this  kind  present  itself?    AVlialever  couiesta- 
tion  Eoay  arisCp  it  is  not  the  chancellor  that  will 
bear  it :  no :  he  will  wend  it  to  be  tried  before  s' 
jur>":  he  will  direct  an  i^sue. 

The  collection  of  this  part  of  the  evidence  m 
a  mode  thus  comparatively  undilatory.  uueK*> 
pensive*  unvcxatious.  does  it  then  l)elong  to 
the  list  of  grievances?  No,  surely;  no  other- 
wise than  in  as  far  as  it  stand*  parcel  of  the: 
processes  of  that  immenH!  manuRictorN'  of  ex- 
pense, vexation,  and  delay,  of  which  tfic  exist- 
ence is  one  continued  and'  prodijpous  grievance 
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Tlie  fault  lielimgs  not  lis  the  Imnd  of  nh-solute 
fiaalts,  but  to  tbe  bead  of  iTiconsistendett :  not 
ID  the  giving  this  best  mode  of  scrutiny  to  theae 
casejf,  but  in  the  refusal  put  upon  it  in  all  otber 

If,  following  the  (mck.  uf  liis  pretWesNor*,  it 
were  possible  (which  it  is  nol)  for  an  KngLisb 
judge  to  do  wTong,  x\\c  narrow  set  of  instancca  in 


*  In  one  othtt  caa«  1  ^nd  \n  msitanc-e  of  tin  ^xftminAtion 
Vltd  fact  iiKv^rL  vi/.  tlial  bi:(an-  ihr  piiin'ipal  cquily  jud^. 
[1 11  where  two  or  mor^^  afh'lsLviiv,  phir^d  with  bciof;  ron- 
tnulictorvt  Iiuvo  boon  oxIiibil^J  I>ylh(!  am*!  pcraoa' — ^Vyot'^ 
PrnclicjLl  Rcgjit'^r,  p.  10. 

Wti»il  wi-wi  fV\t\ftii  encueili  l9>  thai,  Uad  [.h«  two  siippoMd 
cortnidtciaiy  dc-pa&ltiont  h^cn  the  depo^liana  of  dLtT«r«nt 
perftufiA,  the  demand  for  »uch  cxplonfttiop  would  linvc  been 
at  least  ai  ^c^t:  so  alio  in  caic  of  Oic  iike  coalidLflicllon 
betW(wntwartEntiiecuiHiln««?«,  bnih  deposing  in  nhitpcn 
to  an  eMmimn^  clerk:  *0  «U9  between  oce  such  witoettr 
And  dcfcndcnt,  in  and  hfy  hU  answer;  io,  io  ft  word,  in  caw 
uf  aay  otlii^r  contcodiction  wtinUonver- 

Bul  in  the  parikutftr  cat?  in  quettioD,  bv  tom«  itrange 
accident^  ia  &  m  of  iu*anity  or  intbncW,  il  chancellor  hap' 
peced  to  bo  Id  B.  humour  to  find  out  ire  truth :  to  fnd  oot 
the  truth  by  che  fort-e  of  hU  own  fiiL-ultifti,  vilhoui  Bendijir 
it  to  b»  found  otit  by  A  jTiry^  in  tJie  courae  and  bj  mcAiii  of 
n  suit  inatituiciJ  on  pnrpove- 

One  ottjcr  inslancc  n  upon  record^  of  a  pcnou  examined 
in  conrl  vpnn  a  di^reni  gttnindt  hiii  ibp  ca**  In  mo  ph- 
ttnordinanr  to  he  north  iosisUD^  on- — 2.  Chancar^  CikB^i, 
63,  69.  70.  in  Fcvitr*s  Exchequer,  u.  ^9.  After  hear- 
iuj;   Ihc!  dcpoKiliuoK   of  otlifii  ^itneMi^'*,   one  uf  a  *ct  of 

Iitnoni  employed  at  rcminissinnt^Tt  lo  inLe  dfpofiJtionK  had 
umttOlf  deposed.  A  groniid  of  suipirion.  vhiek  in  common 
bv  prtctioe  it  conliniLiiUy  presented,  and  almost  as  con-* 
tinuuily  tlkrcfiinkd,  was  hi*re  rrniidrrri  an  futsL :  tnd  in 
this,  at  that  lime,  andatmoil  ttill,  onprcc?dentcd,ntad«,  Ui« 
«itii«00  waa  Hi-^iammed-  Profit  to  the  lawyera,  one  moUoft 
and  tiro  bewinci;  vihuU  if  anything,  the  paft>  la  the  rieht 
^c  by  thU  aort  of  judicial  frolic,  t\ctt  not  V|»pcar. 
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which  ihey  have  dotH^  ri^ht  would  only  serve  to 
rciidtT  tUuir  cuiiiluct  iht;  more  iiicicjiftubU-.  The 
result  of  it  U.  thttt  they  have  known  what  is 
right — that  they  hnvc  had  power  to  do  what  ie 
right  -but  tliat  they  hare  not  thought  6t  to 
ejcerci^  it. 

Id  the  accotmtji  which  are  given  by  prsctical 
writers  of  tbc  mode  uf  caUeeliug  the  evidence, 
as  practLncd  under  the  authority  of  a  court  of 
equity,  the  nord  crtm-ctamuHUion  every  now 
and  then  prcsentH  il«^lf^  Hut,  between  tho 
uperatjon  here  «pokea  of,  and  llie  opcmtion 
spoken  uf  under  iW  $anu5  name  on  the  occaa^iun 
of  the  inquiry  called  a  trial,  as  carried  on  in  a 
court  of  law,  tlicrc  is  a  very  material  dtfTcrence. 
In  the  common  law  opemtton  tliua  denoioi- 
naied,  tlie  examination  is  pcribrmod  by  tfaa 
advocate  of  the  [>arly,  h  w  of  llw  party  oppoflito 
to  him  by  whom  tlie  witnew*  h^.*!  been  ex* 
amined  in  the  firflt  inattance  :  and,  the  an5wefs 
^vcn  on  that  occaaion  being  already  known, 
the  que$lioni»  put  in  ttie  way  of  croas- 
examtjiatioa  have  the  faculty  of  groundinr 
themneKea  on  any  of  those  answen ;  as  well 
aji  eadi  successive  cross^quetctioo  (if  so  it  may 
be  caJled}»  on  the  aiiawers  Kivcn  to  tM 
Bcvcnd  cro3S-qut5tionfi  that  have  preceded  it. 
Under  the  CTosi>*C7camination  of  the  Homa* 
nists,*  no  luch  faculty  itt  possessed.  The 
exhibition  of  that  set  ^f  interrotratones  which 
IS  funiiitlied  to  the  ejtaminer  by  the  p^rty,  by 
whom  alone,  or  by  whom  in  the  first  place,  the 
testimony  of  the  eacnmincc  was  called  for.  is 
called  simply  thccxaininatHtn,  and  answeia  to 
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flf  ib«i  lel  of  ioterTogMft- 

.  «4i^  E»  fiiniifbed  to  the  ezamioer  by 
^Hi^tjoe  of  tbr  pvue*  bj  whom  ibe  tetti* 
^1^  ct^  [br  exanrintfe  was  either  noC  called 
fiv  ftt  all,  or  Dot  called  for  till  after  it  bad 
bean  calkd  for  by  the  other,  is  what  tbc  Roma- 
itifita  mean  «vh60  they  i^peak  q(  the  cro«tMr:t- 
aviimlioo. 

That  tfaiH  croaa-examinatioD  of  the  Ruuiaiusts 
doea  DotaiTord  any  vemrity  e^^ual  to  that  which 
la  aflbrded  by  the  cro!(s*«xamination  of  the 
Aoglicani,  will  appear  evident  ciK>Q§;h.  To  the 
hwyt-r  by  whom  ibe  mjI  of  ioterrogalorien  fur- 
niiif>ed  by  the  party  opposite  to  the  invoking 
party  are  drawn  up,  it  is  not  |MiK9iblt:  in  every  in* 
stance  to  fbresee  Ihe  iuttrrogatories  that  will  be 
eKhtbitc]  on  Ihe  other  side:  it  is  ftttll  farther 
froni  beiitj^  possible?  to  him  to  foresee  each 
aiiRwer  that  will  he  drawn  forth  by  each  eueh 
c|ijestion :  it  iSj  therefore,  on  a  double  acc^junt 
impoAdible  for  him  to  ground  on  every  such 
aiiftwer,  such  question  as  in  cajie  of  incorrect* 
ness  or  incomplcttMie^^s  (from  whatever  cause, 
mendacity,  temerity,  or  negligence)  might  be 
conducive  and  neceusary  to  tnc  full  and  correct 
di»st*l<jsiire  of  the  facts  on  which  the  merits  of 
thr  eaufic  ilt'pc^iid. 

To  form  the  be«l  conception  that  can  be 
fonncd  of  the  course  pursued  in  this  part  of 
EnKlffth  judicature,  a  Freocliman  can  do  no 
better  thnn  to  think  of  the  course  pursued  in 
hiK  own  cciuntry  in  legislalivt;  oratory.  From 
pulpit    Nu,    I     orator   No.    1     having    read    a 

Krerioiisly-writteTi     (lerlamatinn,    from    pulpit 
ro.  2    tiralor   No.  2   frfndn  aitother  prepared 
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declaination^  lo  which  (though  the  thcais  U  the 
aunc)  DO  notice  is  or  can  be  taken  of  a  single 
svllable  of  what  has  been  said  in  the  doclama- 
tjon  that  pTecede<l. 

In  the  ecclesiastical  courts,  tl»e  examinatioa 
b<!)ng  conducted  in  the  same  manner^  tlie  insuf- 
ficiency of  tUiA  npunouft  sort  of  croHft  and  ad- 
vert exatnmftUon,  in  comparison  of  the  natural 
and  ^:enuine  (the  Anglican)  made,  ik  of  eourite 
felt  in  equal  force. 

What  i»  curious enougl I  hi^  Llial,  in  the  ea^euf 
the  ccclesituitical  courts,  not  only  the  ctfects  of 
it  arc  fell  by  the  parlic*.  ft-li  to  the  prejudice 
of  that  one  of  tbcm  who  has  right  on  his  side, 
but  recognised  and  confessed  by  the  iu&Ututton- 
alists  thenwelve?.* 

Speaking  of  the  eccleiiiastical  courts, — **  Im- 
perfect aira  wretched"  (»aiil  his  Majesty's 
attorney •gencrtl.  addrcssirff  himself  to  the 
House  of  LordsT),  "  impctfcct  and  wretched" 
b  the  "manner,  in  which  cross-examination  ia 
managed  ujion  paper,  sind  in  thtfsc  courts," 
Hearing  this  in  their  judieiid  caj^aHties, — to  how'^ 
macj  of  their  tordfthip^,  in  their  tegistative 
wipaciticfl,  m  the  course  of  the  fifty  ycarg 
that  have  eta|>f^d,  has  it  ever  occurred  that' 
it  iniglit  l>e  matter  of  duty  to  endeavour  to 
subsiitute  in  lhi>4e  courts  a  suitahte  mode  of 
doin^  tile  husine&H  to  an  unsuitable  one  ?  Not 
to  a  single  one.  Wliat  wa,*i  said,  was  baiA  in 
the  presence  of  at  least  three  law  lords:  Karl 
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Bathurst,  lord  cliaDcellor;  Lord  Mansfield,  lord 
chief  jiihtict:  uf  the  Kiii^'x  nenck  ^  and  Loitl 
Camden,  lord  chieC  justice  of  the  Common 
Picas.  The  same  gcatlcimm  to  whom,  in  ttie 
station  of  atlcrncy-gcncral  and  member  of  the 
House  of  Commons^  tlie  form  of  extraeting  evi- 
dence in  tLesu  courts  liud  with  5t>  mitch  iraiimi 
presented  itself  a«  wretched  aiid  iniperfcctp  be- 
came aflerward»  lord  high  diancellor,  and  a 
member  of  the  Honse  of  Lord^  :  nor  in  the  one 
station  any  more  than  in  the  other  di)e3  it  ap- 
pear ever  to  have  occurred  to  him  that  the 
ditFerence  between  the  bad  mode  uf  admini- 
stering justice  and  the  gocxi  nne  was. worth 
trying  to  do  away.  Whether  what  i»  cftta- 
blishcd  answers  its  purpose  ^veU  or  ill,  is 
not  worth  in(|uirui^  about,  so  long  as  it  i« 
eslabliflhcd. 

Wretched  and  imperfect  however  as  is  the 
manner  in  which  crofi&-exaniinati(jn  Ia  managed 
upon  paper  and  iu  those  conrtg,  it  cannot  m 
any  re«]>cct  have  been  v/oree,  or  materially 
different,  from  the  oaly  one  which  is  in  uee^  wa« 
then,  is  now,  and  perhaps  ever  shall  be  in  ntte, — 
in  those  other  courts  of  tenfold  greater  buRineKs 
and  importance,  in  which  this  sncceAsfiil  votary 
of  the  law  was  then  practising  at  the  head  of 
the  faculty  of  advocates,  and  afterwards  for 
ao  many  years  prctiding  in  the  character  of  sole 
judfre. 

For  profitine  by  the  wretch^adnesses  and  im- 
perfections of^the  law,  the  reward  is  rich  and 
ample:  for  endeavonring  to  remove  them,  tlicrc 
ij  none.  To  carry  on  the  existing  bad  course 
of  procedure,  according  to  the  existing  ftyslcm 
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of  inconsistent  and  ever-fluctuating^  rules,  is  at 
once  a  matter  of  obligation,  and  a  source  of 
honour  and  veneration.  To  endeavour  to  make 
it  less  bad,  is  neither  matter  of  obligation  to 
anybody,  nor  source  of  anything  but  jealousy, 
hatred,  and  contempt. 
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MODE      or      tXTll  ACTION      IN      e^'(^L]S||     £CCLC- 

SIASXICAL     AN'D     AUMlllALtT     COLKTS iTd 

ISC0NGHVITIf:5. 


I:v  the  courts,  called  in  English  ecclesiastical 
courts,  as  in  the  ecclesiastical  courts  of  nioet 
clher  countries  m  Europe,  the  old  Roman  sys- 
tem fonns  (as  tvcrjbody  knows)  the  ground- 
wurlc  of  the  procedure.  Hence  (as  halJi  mi  often 
hcfii  ohsi^rveil)  ii  regular,  but.  a  [iieUy  iiuiroijn 
and  coasisltnt,  deviation  from  tlic  natural  mode, 
the  only  mode  that  could  have  been  sug^stcd 
by  a  real  regard  lo  the  ends  of  juftlicc.  Hence 
at  the  same  time  a  degree  of  uniformity,  as 
between  the  procedure  in  penal  and  the  proce- 
dure* iu  iiori-|mna1  casps :  ^urh  a  degi^e  as  iiidii- 
c-ated  the  cnnv<^nience  of  hringing  lo  view  liolh 
brftuclics  under  one  head;  especially  on  con- 
sidcrinfc  within  what  comparatively  nnnoxv, 
though  still  too  ample,  limits,  the  jurisdiction  of 
these  courts  is,  under  the  domineering  control 
of  the  ori&iiial  Anglican  courts,  confincn. 

Wiih  the  exception  of  a  slight  regard  to 
general  utility,  seconded  by  here  and  there  a 
ray  of  Uic  light  of  human  reason  let  in  in  verj' 
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modem  times/  Ihe  state  of  cxuitmg  juris- 
dicUotiG  is  in  England  as  cb»cwhcrc,  but  more 
particularly  in  England,  the  result  of  the  uni- 
versal scramble,  between  violence  and  fraud  on 
the  part  of  each  catiual  uccu|>aiit  of  a  bniucli  i}( 
judicial  ]Kywer,  and  tlie  like  violence  and  fraud 
on  tlic  pan  of  cverj*  oilier. 

For  putting  id,  each  for  his  jthnre  (the  greatest 
of  course  that  could  be  obtained)  of  the  com- 
mon aitoek  of  plutideniblc  matter,  each  %Qi  of 
learni-d  depn*datMts  fonnrd,  in  u  dificrvnt  wurd 
or  combination  of  words,  a  prclcncc.  To  tlie 
original  gang,  the  original  and  primeval  wordii 
law  and  justice  were  Buthctcnt.  These  words 
hanng  by  hard  wear  been  worn  down  into  a 
certain  dej^ree  of  disrepute!,  came  another  troop 
bearing  ^itnther  Mandanl,  the  word  eijuity. 
All  thix  while  in  another  ({uaTter  the  attack  waa 
carried  on  by  a  third  set.  who  were  continually 

^  CoiDpttftd  ^Ih  th«  pure  Acfclictnt  (Ut«  eommon  und 
equity  U5-lftw^f-rt\  tht%  tcclc«ulic»l  uul  otlicr  lUnntniit 
Uwyer%(tb»driliM»a*  ihey  «n  olltd)  evUbti  k  urcvptibk 
di*tiQclioa.  Actkte  voder  Uie  yo\e  of  ft  pr«daaiifiiliu 
po*«r,  ihit  kAttt  reff r  tfCrj  now  ftnd  XiitJt  to  the  priad^ 
cf  vMlj,  ns  ^ui  oracle  frorn  wUlcli  llity  luolc  Tor  (WpuUntjr 
Mid  f6t  del^iK*  tf^ivtl  ibi^  tiand  m  wel^til  of  wKicIi  it 
ccfifttMillf  fsit  pr«i«iiif;  on  th«r  «io4ldtr>^ — For  tack  and 
iucb  «  rvMOft  (maaim$  ia  ropect  nf  »OGb  or  iitdi  mq  ftHi- 
cle  of  MTCYpljble  tORieaierw  or  iocobTrrticct^),  inch  or 
vath  A  uilaii^  of  Rocn>A(«lic  U  prtr«rAhl«  la  (he  rcrmpon* 
^c«t  r^jitarr  in  ADgUc&n  prkctscc* — Such  wu  iht  Uop^age 

ftMr.  SuehwutWUoguigfiof  Ovghi^,  ni  ■  iivm  whpii 
M  ln-lt«ytr,  fkO  «MMOon  Ivv^cr  or  v^u^t;  Jnvycr,  k«lt 
«vCT  dcicufd  to  pwkt  *a]r  l]i«  loM«ii  nrtrtftcc  of  Uic  con- 
■ecratnl  eklablinhH  aimQ^cnitbU  of  prucrdure  to  dw  twJi 
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prunoiincing  llie  vordx  Cliurdi,  Sou1*s  health, 
Gwd  of  Souls. 

That  the  chsmcc  for  the  attainment  of  truth 
will  depend  upoo  the  mode  employed  in  the 
extraction  of  it,  and  Dot  upon  tbo  proQouueinK 
this  or  that  one  out  of  the  above^  or  any  other, 
CfjlWlioii  fjf  words,  will  be  evident  enough  to 
any  mail  who  b  not  determined  uot  to  see  it. 
Yet  in  Uu«  third*  as  in  the  t^vo  former  iit'* 
stances,  tbo  change  of  the  word*  thus  affordingf 
a  pretence  fbr  the  cxerci*;e  of  judicial  power, 
was  accompanied  by  a  change  more  or  lesv 
conftidcrable  in  the-  mode  of  inquiry  pursued  or 
aliened  of,  under  the  notion  of  coming  at  tlie 
truth. 

Of  penal  procedure,  three  raodcj?  of  primary 
difitinction,  with  so  many  appropriate  names: 
accusation,  denunciation  (or  Kay  {presentment) 
and  inquisition.  Accusation,  where  an  individual 
appcarF^  in  the  character  of  plaintiff  or  pm^ecu* 
tor :  denunciation,  where  that  function  is  under- 
taken by  an  official  person  or  a  set  of  official 
personsi,  a  churchwarden  or  the  churchwardens 
of  a  jtamh  :  irni  jt^^ition  (olhi*rwi«e  ^tiled  proce- 
duix'  e.i  vitrotjffKvi),  whL-re  the  function  of  pro- 
secutor is  GX€rci»Ml,  for  a  time  at  least,  by  the 
judpEC, 

The  accusatorial  mode  tft  the  mode  that  foeoms 
the  propereai  to  be  taken  for  a  standard ;  that 
of  denunciation  being  only  an  inconsiderable  mo- 
dification of  it,  and  tlitr  inquixilonal  (liow  nmcli 
soever  in  use  inotherconntrics)  a  sort  of  irregular 
and  as  it  ^cre  incomplete  mode,  in  which  (aa 
in  an  enthymcme  when  compared  to  a  complete 
syllogism  of  three  terms)  one  of  the  niembere 


Cit>r.  XTUO      INCONGBUntBS-BOCLUUSTtCAL, 


S83 


naturally  lodktd  for  is  in  appearance  waiitbg» 
being  consolidated  with  another. 

1.  First  lot  of  ovidenoe  or  dcpontioii ; — arti- 
cteft  gpoDtaneouftly  exhibited  by  ihi!  uccu«er. 

in  these  articles  U  iuclDdcil  the  slatement 

Even  of  the  sii|i)KM<ied  oflccice  by  the  Accuter, 
:  not  being  upon  oalb.  Cxccpt  that,  tram  itfi 
division  into  articles  (probably  numbered  arti- 
cles) il  may  be  expected  to  be  more  particular; 
the  place  it  oecupie^^  in  tlic  cau4(C  ^eems  to  cor- 
respoad  to  thut  of  tbe  indiclnieiit  or  iiifonnMiion 
in  the  penal  branch  of  the  indii^nous  system  of 
procedure,  to  the  declaration  in  the  cm)  or  non* 
penal  branch^  and  to  the  bill  in  equity.* 

A«  to  the  imperfection  attached  to  the  evi- 
dence exhibited  in  Uiih  mode,  it  consists,  here 
as  elv-wliere.  in  it#i  bein^  exiiibited  witlioul 
the  check  of  intenogtHian,  and  withtnit 
sanction  of  an  oath.  It  is  the  same  imperfec- 
tion which  [W  if  by  an  original  contract) 
lawyers  of  all  nation^  and  all  times  have  agTeeij 
in  planting  in  the  system,  as  the  neces- 
lary  mean»  for  rendering  it  w-ell-adapte<l  to 
llieir  own  prnfessinmLl  ends,  and  proporiionablyj 
ill-adapted  and  hostile  to  the  ends  of  justice* 

In  other  respects,  wc  sec  already  bow  muchj 
Biiperirir  this  wrl  of  instrument  is  to  those  in-'* 
struments   of  indi^m>iis  law,  to  which,  m  tg»' 
lEpect  of  iu  station  in  the  cause,  tt  corresponds, 
liit^sled  into  uriiclt's,  ami  llwHc  arliilu*  num- 
bered, d  source  of  perspicuity  is  seen,  the  utility 
of  which  has  already  been  pretty  fully  brought 
to  view. 
None  of  the  technical  nonsense,  wme  of  the 
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gratuitous,  and  frcquenlly  mjurious  ^rid  rtisult- 
ing,  falsehoods,  of  Avhich  those  InAtrumonU  of 
indigenous  law  are  In  so  lai^e  a  propoition 
compoflcd.  Of  misplaced  rhetoric,  placed  ihere 
for  the  benefit  of  the  scribe,  probably  a  pretty 
ample  stock.  But  simple  depreflation  19  one 
sorlofabijsc;  depredation staineJ  by mendacily, 
and  bHaubed  with  nonsell^e,  is  a  more  aggra- 
vated species  of  abuse. 

'J.  Examination  of  the  defendant,  in  answer 
to  the  above  articles. 

This  examination, — being  conducted,  in  the 
usual  secrecy  of  the  Roman  mode,  by  the 
judge  alone^  or  his  repref*entative*  without 
the  presence  of  the  adverse  (the  accusing]) 
party,  or  the  advocate  of  either, — is  therefore 
perfonncd  in  the  «ame  way  as  the  examina- 
lion  ia  performed  (as  above)  by  and  before  the 
master  in  the  King  s  Bench  :  wilii  this  dif- 
ference, that  the  ecclesiasttcal  examination  Itas 
an  object,  viz.  the  lintlirig  ont  whether  the  de- 
fendant be  guilty  or  no;  whereas,  in  the  case 
of  the  lay-examination,  being  performed  after 
he  has  been  deemed  guilty,  no  object  U  dis- 
cernible- 

In  tlie  i^onutenaiiee  of  the-  initiative,  articles 
there  is  one  feature  very  particular,  and  which 
affords  a  curious  enough  specimen  of  ecclesias- 
tical justice.  Over  and  above  the  statement 
madCf  in  a  manner  more  or  le*s  detailed,  of 
the  supposed  facts  and  circumstances  of  the 
supposed  offence, ^ — a  distinct  fact  15  stated,  viz. 
that  a  geueral  report  or  rumour  of  it  prevails  in 
the  neighbourhood ;  which  is  as  much  aft  to  any 
that  it  is  affirmed  extrajudicially,  by  hcarRay 
witnesses  in  unknown    numbers,    and  whose 
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statcrocnU  roepectively  were  removed  by  an 
unknown  namber  of  degrees,  from  the  origiDtl 
source  of  evidence. 

By  the  articles,  the  defendant  ix  calle<]  upon 
to  answer,— or  at  IcilsI,  in  coMequence  of  llicm, 
be  )9  obliged  (and  on  pain  of  excommunication 
as  for  contumacy^  to  answer— u  to  what?  Aa 
to  the  truth  of  crinnDutiv<!  facU  combined  in 
UiQ  accuiiaition  ? — No  :  but  only  14  tu  llws  exist* 
ence  offttich  a  report,  true  or  talsc. 

Why  not  as  to  the  only  material  point,  the 
fact  of  the  offence  ?  For  thU  very  good  reason ; 
that  in  an  ea£pre«s  statute  it  is  declared,  thnc, 
by  the  sort  or  court  in  qu<*siion,  no  kucIi  oltli- 
gulion  shall  bv  t'liforrt^).  Diiveii  frf»in  Uii» 
bold,  from  tJm  mode  of  coming:  at  material 
truth,  Ihcy  betake  themstlvci*  thus  to  a  lawj^er  g 
shift: — Wei) then,  wcmu^t  not  a^lc  you  what  it 
was  YOU  did,  but  what  is  it  that  people  Kiy  of 
you  i  To  common  rense  and  common  honesty, 
tiolhtng  could  Ik.-  mom  idle  ihan  ihi^t  ijuesrion. 
Why  are  you  in  any  event  In  he  punished  for 
whut  [icople  say  ijf  you,  unless  vrhnt  t  bey  say 
of  you  is  true?  In  such  a  caw,  if  puuUhrncnt  is 
due  anywhere,  the  authors  of  the  dcfamHtion, 
not  the  persons  labouring  under  it,  aie  the 
persons  to  whom  it  is  due 

Not  no,  in  the  opinion  of  these  ecclo  Lis  lies. 
In  their  opinion,  or  at  least  by  their  lavcit,  it  is 
on  the  parly  defamed  that  the  punishment  ou^it 
and  in  to  be  made  to  fall  :  at  least  if  cotits  im- 
posed under  the  name  of  pniu?»hment  be  a  pu- 
nishment. Though  not  guilty  of  the  fact; — if 
to  your  knowledge  there  be  such  a  report  to 
your  prejudice,  being  (on  i(yov<irc  atnie  man, 
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alUiougli  not  bang)  upon  your  oath,  you  can 
do  no  Ics^  than  confers  tho  cxifltcncc  of  it :  m 
ibis  ca^e  it  i^  cxpre^^ly  declared,  thut  you  are 
to  b«  subjected  tucoftU.*  Cuai^8Ctfiiot,ifitbe 
prored  tliat  there  ba«  been  sticb  n  nzport,  guilty, 
or  not  guilty,  you  urc  equally  to  be  condetmn 
to  costs.  Sfama  con/tMila  rei  probata  fuerit^ 
pofs  9t:a  coadcmwbUur  in  aptmis. 

^V^batisaraincuriutufiUftLat,— though  without 
a  nimouT  the  defendant  could  not  have  been 
obliged  to  make  answer  to  qucAtioii^  concenting 
the  truth  of  the  charge^ — yet,  the  exJstciKreof  a 
rumour  being  establitihed,  as  above,  whether  by 
h'\!A  own  conlessioQ  or  by  extraneous  te>itimonyt 
the  proti^liori  iiLi-^iit  by  ihvr  It-gis1»tiuii  to  be 
given  hiui  as&lnsL  thc^c  relevant  questions  is 
now  tukc-D  oti'  by  lhc»c  ccclc^astica]  judecs; 
and  (according  to  UuqhtOD  at  letist)  he  is  obbgod 
to  make  answer  to  all  such  questions,  just  as  if 
no  such  law  had  U^en  enacted.  Obliged  I — how  ? 
By  a  mode  which  {it  miiKt  be  coufes^eil)  U  noi 
only  a  proj>er.  but  the  only  ))roptT  nutdn  :  by  hi* 
being  adjudged  guilty.  tJ  wit,  ou  the  ground  of 
bis  irilcrrci,  considered  in  the  char^tcr  of  cir- 
cuinstrintia)  evidence. 

Here  tbeti,  we  «ee,  etclirsiastieal  iageuuity  has 
afforded  a  pretty  effectual  contrivance  for  gettit^ 
rid  of  the  manacIcA  imposed  upon  these  holy 
bands.  Spread  a  lyio^  report,  and  then  with 
the  fniitR  of  your  own  be  nullify  the  act  of  the 
l^^lature.t 

t  The  (ontriruice,  wouM  ii  hold  w&bn?  Applj  ui  the 
rr^lnr  way  lu  ibc  Court  of  KId^'h  I^mcb,  KthI  Ihrn  jou  will 
know.    In  Lhf  you  173^,  Oughioo  tpetkfl  of  it  u  th«  Ibea 
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If,  eiiher  by  the  coafessioo  of  the  defendant 
or  by  cxlraneeus  witiie»e»,  the  existence  of  th<* 
rumour  be  proved ;  a  tinal  remedy  to  which 
(always  according  to  Oughlon)  it  is  competent 
to  the  Kpiritimi  practitioner  (u  have  lecourse,  le 
toprcpost  lubiiti(o[i  pain  urUi<^^uluiiiatepumKh- 
ment,  excommttnicntion)  to  dectnire  upoa  oath, 
and  in  terms  of  convenient  generality,  without 

cxiiliit^  priiclic« :  m  1767,  twrniy-nnift  yctm  oArr.DurD  drop' 
nit  m^nuun  of  lU  Th'^  ccLnlriranci?  i*  n  trick ;  Inn  imj  ihii 
grouoO,  TKjt  to  speuk  cf  oLhcrr.  lrick.«  arc  «ilabUih«(l  prac- 
tice. If,— ^  mun  hjvmc  hwti  ctcoromunicntcO  for  nn  cinbncc 
of  iliJB  dtrscrjptioLft^di<^  Bjiiiitual  touil,  (rtt  l\x  butnott  of 
caiuinp  pprnniMyW'iJ*fftOlJOiUi>lwnlii'l*^ioil»ffpartiPiiri|nre<f, 
<Hf*T,  fill  thRtc<iHciiliOTi>  Lolakooff  tliepumtJiment;  ib^irpro- 
cr:f:diij|M  will  tic  nnnjllcd.*  But  if,  in#ka<J  of  ninkin^  any 
nurii  odiM,  ihey  begin  vhiiIj  imjxwtn^  [K'tiai»i:v,  and  iTiiii,  ou 
thp  ame  oomrnion,  and  for  ihc  >am«  piirpaw,  ^fiVr  tf>  tnko 
off  the  penance,  iiofnrfio[:;ond.  ByFL^Lniiiij-  tiilJ  m  forcc.t 
in  the  cfiv  of  tliii  rcry  oflciicc,  il  is  ordained,  Ujoi,  If  the 
(iflenJcr  mil  rudc^m  it  (ihe  p«nniirp)  nf  hii  own  ^dd-vill, 
by  aiviDg  mancj  to  th*  pr*lnie,  ot  ta  the  party  greeted,  il 
ihain  be  required  before  the  prclbtc,  and  tbc  king't  prohi- 
bition ih»!l  not  lif .  The  irlck  then  is  on  th*  pari  of  ihf  Inj 
jud:^:  who, — whcu  thetpiriiual  judg«,  losai-e  toihvdtlm* 
qnpnl  ihr  nprnu,  voitiion,  aijd  d«lty  of  th«  previ«ui  and 
titttcKB  pcnpjicc,  crocccdod  to  male  hi^  bnfg^un  tj  tho 
cfdi:uiry  nit4n»  of  the  « 31  com  in  uui  cat  Ion  wittoit  ihe  {le* 
mncff^— look  ndimmiiKcof  thin  r*g^ard  for  piibjir  jiidW  nn 
hfi  put>  10  nullify  his  prot^eedmgt,  ftod  leave  Ibc  injurv  with- 
out rcdre^o. 

TcaaUc  at  ualecbble.themcKlc  of  procedure  en  iIljh  i^ound, 
uA  Ll  tund^  in  Oiig;H(on.  will  iirrvc  r^itally  wril  for  itluitra* 
lion.  It.  in  ihrt  character  nf  e  doscnpii^n  of  nhal  cm  Uu-fujl j 
bedonotjTjtln'iHopiniuaijtjdjcpjJtbeiQCorrcci,— inthccharnc- 
Icr  cf  a  ancription  of  what  in  tlijit  wnj  lUcy  have  done,  or 
would  do,  or  would  havp  done  if  tbey  could,  i\  la  not  fh» 
Un  Ln»inictire. 


■  OiUan,  Dl  id  Bora,  Jiu  Hi- 
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the  incoDvenience  of  adverse  or  particular  cx- 
anuu&tioD,  that  he  is  not  guilt;' of  the  oScncc 
charged.  Givhig  a  man  this  iuviiation  to  corn- 
mil  perjury,  is,  iu  the  teehiiicat  Utiigira^c  of 
Rmnanigtritou^,  cauoiiical,  ami  NpiriitiHl  phar- 
macy, called  giving  him  a  pui^e  (purgath, 
{nagationis  mdicih)  :  perjury  being,  it  flccrofi,  no 
CSS  conducive  than  die  evaciiaiioiiorthc  purae, 
to  the  health  of  souls. 

The  adiniiiUtratiuu  of  thi?i  cathartic  stands 

frnhibUed  in  explicit  terms  in  the  Westminster 
)ispcn&ary.*  Oughton,  though  he  recom- 
mends a  reference  to  the  statute,  does  not  ua 
tliat  account  think  it  necessary  to  represent  this 
branch  of  practice  as  being  the  less  in  force^l* 

Tu  ihi*  vyc  of  rtwM)ii,  standing  upon  experi- 
ence, the  pertinacity  of  a  man  refusing  to 
answer  question*  (when  tlicy  are  permitted  to  be 
put)  in  relation  to  his  suppoeed  dclincjucncy,  is 
a  mere  eatisfaclory  proof  of  his  hemp  guiliy,  than 
any  that  can  h^  afforded  by  any  extraneous 
testimiiiiv.  It  is  after  having  ajiven  this  pmofor 
his  guiltiness,  that  the  spiritual  judge  isallowed 
by  the  practice  of  the  court  to  urge  the  defend- 
ant,  on  painof  conviction  and  the  severe  punish- 
ment of  excommunication,  to  this  protestation  of 
his  innocence. 

Wiihojitanysuch  nimour,  confessed  or  proved, 
— in  theadminiiitjaiion  of  this  cathartic,  the  spiri- 
tual judge  is  equally  warranted  by  circumstan- 
tial evidence ;  provided  that  it  merit  the  appel- 
lation of  "  vehement ;"  which  is  as  much  aa  to 
say,  provided  it  be  of  that  degree  of  strength 


■*  Stat  t3.  C  S.  c.  n.  %.  4.  t  OogtktoD,  i.  223. 


vrhich,  undrr  the  indigenous  praclic*.  is  hcM  of 
ilsclf  sutHcicnl  tor  con^nction  in  llic  most  liigbly 
penal  C1UG8.  Another  reason  for  suBpccting  ttmt, 
ifRdmint^erf  d  at  all,  this  dose  is  ^curee  ever 
swallowed  ^^ilhou^  carrying  clown  M'ith  it  atleaiit 
a  qiwiitttmsuffti^t  of  perjury. 

One  good  thing  ia,  that  it  docs  not  appear 
there  i-^  any  obligation  n]>on  the  judge  to  make 
applicatioti  of  ibis  drastic  rejuedy:  H-hat  I 
KhouM  expect  to  fiwl,  if  there  were  any  meaiift  of 
knowing,  is,  ibul  wilhin  ifie  mi-mofy  of  mail  it 
has  scarce  ever  been  apphcd. 

Instead  of  being  put  to  his  oath,  as  in  tlic 
Anglican  mode.— at  Ibc  verj"  insiantof  his  de- 
lirering  his  testimony  in  the  Romani^enous 
mode,  an  examinee  i»  made  to  swirar  on  one  day 
before  one  nerw>n,  that  he  will  deli^'er  his  tc*ti- 
mony  another  day  before  another;*  on  which 
other  day  it  appears  not  that  any  fresh  ootti  is 
taken.  In  the  promi^sor)*  oath,  does  it  expressly 
stand  as  part  of  the  promise  that  the  testimony 
wht^n  so  given  shall  bi;  true  \\  If  tml,  lh«*  ti-Mi- 
mony  can  hardly  be  said  to  be  delivered  upon 
oath,  according  to  the  import  annt^\cd  lo  that 
phrase  by  common  use.  The  profcs^scd  object 
of  the  oath  so  tendered  is  to  secure  submission 
in  this  behalf  to  the  authoricv  of  ihc  judge ;  and 
this  object  \s  ftitatiK'd  by  tiie  inej-e  act  of  sub- 
mitting to  examination  :  howaoever  the  matter 
of  deposition  may  stand  in  re^tpect  of  truth  and 
falsehood. 

In  the  practice  of  the  ecclesiastical  courts,  (if 


•  Doshloa,  1.317,  310. 
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Ibe  caiicepliuii  eittt^rtuin^^d  by  x  iiKKlt-rn  insti- 
tutionslist  be  correct)  much  mcoBvcoieucc  has 
arisen  from  the  practice  of  taking  the  cxamuung 
judged  at  the  rvcoTumeDdation  of  the  parties; 
2A  M-e  have  seeo  to  be  the  practice  in  the  case  of 
com}try  causes  in  the  lay  equity  courts.  Each 
one  uf  iW-se  ephemeral  judge*  eA|XJURes  (it  is 
said)  too  wsurmly  the  cause  of  the  party  to  whom 
he  is  indebted  for  his  appointmcnlr  the  temper 
ibey  bring  wio  the  busmess  le  that  of  the  agent 
or  the  advocate,  rather  than  that  of  the  jud^. 

Since  OiigbluTi'sliiiiu,  it  iinii  bt^L-n  Ibt^prdctK-e 
(or  thcJudgL*  binisclt^  tlic  |iriiic.'ipal  aad  jicniia- 
ncnt  jud^,  to  take  upon  himself  the  nomination 
of  these  oct'Ufiional  Judi^es:  not  referring  Uio 
recommendation  lo  the  partiea,  but  cboosJu^ 
some  person,  some  oi&cifti  person  for  example, 
soniP.  ('o-[irHctilionirr  in  the  same  brajic-h  of 
erole-sraMical  law,  to  whom  the  interests  of  both 
arc  supposed  to  be  alike  indtticrent.  The  aitua* 
lion  or  the  person  who  oHiciatefi  in  that  charac- 
ter, >£  by  tin!;  mean^  analo^ou^  to  that  of  the 
examiners  clerk,  by  whom,  in  the  lay  equity 
courts,  the  husinoKs  is  conducted  in  tmt»  causes, 

Thxfi^  in  spoken  of  as  if  it  were  a  prodigious 
and  clear  improvement. 

It  may  be  too  much  to  affirm,  with  absolute 
persuasion,  that  the  change  is  for  the  worse  :  but 
whether  on  the  whole  it  be  advantageous,  U  at 
any  rate  extremely  ri  ucKtionabJe, 

Leave  the  nominatjon  to  the  partie9>  you  leave 
a  danger  of  partiaUty,  and  cr  mrU  zeaL  But 
the  danger  i$  alike  on  both  siocs.  and  e»ce«s 
on  either  side  finds  its  check  and  counter|)oi»e 
in  a  similar  e>cess  on  tlie  other. 


Oive  tfae  nominatiott  lo  Uie  peTnimienr  jinlgc ; 
be  being  in  the  htibil  of  cboosing  (lie  judge  or 
judg«4  ad  Aoc  among  his  fdlow-pr&cutioDerB; 
the  dan^r  to  which  the  arrftn^nient  is  expoRod, 
it(  thttt  of  L'areles^keKi^  and  tiej^llj^fice.  But  to 
this  iiKorivenit^ice  llicrt*  is  no  oIk-cIc  whatever. 
From  the  Kcresy  m  caicfiilly  prcw!r\ed»  iL 
dcrircs  every  fucility  aad  cacouragcmcnt  which 
it  would  be  possible  for  it  to  receive. 

The  onlv  indispeniiablt:  advuitage  resulting 
firom  the  change,  is  that  which  is  n-aped  by  the 
judge,  aikd  Ci>uMAt4  in  the  pitronage  he  haix 
comnved  to  create  for  himself  by  meanit  of  it. 
Ii  atfords  him  the  means  of  throwing  business 
into  the  handK  of  some  pertional  friend  and  dc- 
pendiint. 

This  circumaitance  is  of  itie  eUiw  of  tbmte 
cctn^fcli-rationK  which  poblicianA  in  tlieir  mutual 
altercations^  arc  never  backwani  lo  bring  to  view, 
but  of  which  not  the  smallest  bint  is  ever  to  be 
ibitnd  in  any  book  which  ha&  a  lawyer  of  any 
ctaM  for  its  author. 

Fur  tl»e  conducting  of  tibc  buHiness  in  the 
bent  munner.  two  opposite  cndowmentn  (it  lias 
been  seen)  arc  wanting ;  such  as  cannot  with 
reason  be  cxpoctcd  lo  be  found  habitually  united 
in  one  person  or  set  of  ]>erKon^ : — the  zeal  and 
appropriate  informuttoii  [Kx^uli^r  lotlie  situation 
dfp:iily;  rtnd  the  modcraliun  and  skill  derived 
frf.ni  exercise,  endowments  which  arc  natu- 
rally looked  for  on  the  part  of  the  judge. 

Of  iwotystcms.  one  of  which  affords  the  first 
of  tItCKC  qiialifieationB  without  the  second,  Uie 
other  tlie  second  without  tiie  fintt,  nothing  bet- 
ter can  be«aid.  than  that  tbey  are  bothdeRcient. 
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But,  if  t!ic  question  be,  wbich  of  tlic  two, 
upon  the  ground  ui  general  principles,  prcsciiU 
^^tfietf  as  mofit  deficient  and  ineligible ;  the  an- 
swer seems  to  be,— tlial  which  tlirtratens  the 
interests  of  tjiitli  and  justice  with  irr^nK^diable 
negligence. 

1q  the  lay  equity  courts,  l>oth  these  defective 
ftnd  opposite  courses  have  from  the  beginning 
of  tlnn^^  been  pursited  with  equal  and  equally 
iniptTturbablfrornposuri*.  Atirtk  uf  ten  mil«»' 
radius  is  dmwn  round  some  central  point  in  the 
metropolis  of  England:  suppose  tht:  catlicdml 
of  St.  Paul's,  In  alt  places  an  uich  xsithout  that 
circle,  the  dan^r  ofacGeiency  of  zeal  predomi- 
nates, aiid  the-  examinEitions  are  tuk'.n  by  persons 
niiiiiiMatpd  by  the  parties.  In  ail  places  an  incli 
ivittiin  that  aome  circle,  the  danger olexceat  of 
zeal  predominates,  and  the  bnsine^ft  anordn  a 
liitle  mine  of  patronage  for  ihe  benetit  of  ^mo 
f^at  dignitary  in  the  law. 

TIte  only  indiMpiitable  di«^dv'ant:ige  attendant 
on  that  arrangement  which  gives  the  nomination 
to  the  particss  consists  m  the  expense.  Four 
functionaries,  or  at  least  two,  require  on  this 
plan  to  be  paid,  instead  of  ore.  A  single  person, 
were  il  made  his  duty  to  dp  all  Uie  buftiness 
of  lliiM  kind  lh»t  romeH  within  tbt-  rompaAA  of  a 
certain  district,  might,  in  consideration  of  the 
constancy  of  his  employment,  atford  to  do  it 
upon  cheaper  t^rms  tliun  thoec  others  to  wliom 
it  aflbrd»  but  a  casual  resource.  These  ephe* 
meral  judges  have  morcorer  a  manifest  interest 
in  prolongmg  their  existence,  lor  the  sake  of 
prolonging  their  pay.  A  permanent  Judge 
would  not  be  exposed  to  any  sinister  interest 


of  thi«  kind ;  to  whal^jocvcr  other  flmistor  ioter- 

In  tht*  ia-^titutiun  of  the  examiners  office,  tho 
gvo^aphioal  limits  act  to  the  junsdictiou  of  it 
were  evidently  suggested  bv  con&ideratioM  of 
utility  ajtd  convenience.  Irntbin  the  space  in 
question*  less  vexation  and  expense  would  be 
produced  by  neixtiiig  the  witnesses  to  a  tixed 
tribunal,  than  by  providing  occasional  tribunals 
all  over  the  country,  within  an  ec)u!illy  ^liort 
difitanee  of  tlieir  s^^venil  abodc»:  without  that 
space,  the  economy  of  the  arran^meut  would  no 
longer  hoW,  Not  tluil  the  diffi.'R'nre  bi.Hween 
ten  miles  exactly  <tnd  ten  mile^und;^!  f<jot>  woiJd 
be  worth  taking^  into  account;  but  that  all 
line*  of  demarcation  must  be  drawn  somewhere, 

Matktn^  amendments  of  this  nature  in  tlie 
equity  or  any  other  branch  of  the  technical  tsys- 
tem.  would  be  like  laying  new  boards  on  a  floor 
cat  up  by  the  diy-n»t.  Hul,  inaMiit^el)  an,  at  the 
time  when  the  mdim  of  ten  milCA  waH  marked 
out»  the  meanfi  of  local  communication  were 
much  less  expeditious,  and  travelling  much 
less  fi-equenl,  than  at  the  pret^eni  day  ;  if  (all 
circumAtancefl  taken  inio  the  acoounl)  tlie  exa- 
mination at  the  examiner's  office  were  preierdbic 
upon  the  whole  to  examination  by  comjnii^ion- 
er»,  a  twenty  mile«  mdiui*  might  seem  beilcr 


h«tfi«  thil  Of  iW  part>nUr  dcfiect,  lofcihcr  «ilfa  ihb  or  tlul 
p^rtiftl  rctordT,  umvtf  do  oilier  piar|Kkiw  than  lb«t  ofilliiA* 
tntaoo,  Wbvn,  iii«t«bd  of  bein^  urrrd  i>ul  into  f*it  tllcet 
by  h  gtc^gn^^uoti  knift  alouv,  jurisdiction  i>  divided  or 
nllMrlorv  iaio  fhopeku  aof  »p>  by  rMAftphyiicaJ  icBtniiicBti. 
die  eiiablislidMiil  naj  he  opimiaiTcly  apeMive,  ud  at  the 
wne  Una  iftid«i|iiatt  and  biutfideni. 
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adaptecl  than  one  ^f  no  more  than  ten  milcs»  to 
ilie  present  Rlaie  of  tliinL^. 

But  every  ohM^rvati^ii  ibiis  pointing  to  imme- 
diafft  jiraclicc  stands  exjK>sed  to  thi?^  genersE 
objection,  viz.  that  it  svippo^^cs,  on  the  port  of 
thosc^  di^nJtaricfi  on  vrhom  t]ic  state  of  tiic  laws 
depends,  the  existence  of  some  one  pertion  at 
IcKst,  to  whom  their  degree  of  aptitude  with 
reference  to  the  ends  of  justjcre  is  not  a  matter 
of  complete  and  incurable  indifference. 

In  the  Anglicaiv  ccctesioHtical  courta,  tho 
practice  in  respect  of  the  mode  of  collecting 
the  evidence  of  extraneous  M'itnesfies  difieifi  not 
materially  from  that  of  the  equity  coiirtit.  The 
leading  ff-vilures, — exyimiiiMion  prrjtifficrm  Xft/ttitr  J 
and  that  conducted  under  the  seal  of  inviolable 
ficercsN-. — ore  in  both  cases  tbc  come. 

What  difterences  there  arc,  consist  chiefly 
ill  an  arrangement  or  two  peculiar  to  the  Roma- 
niKtic  courts ;  vrhich,  in  so  fai  ok  they  are  to  be 
conHdered  as  having  any  of  the  ends  of  justice 
lor  their  object,  may  be  conaidcred  aa  so  many 
aacriticcs  made  to  the  direct  end4,  at  the  ex- 
pense of  the  collateral  endR- 

After  the  depo:^ition  given  by  the  examinee 
has  been  taken  down  by  the  exnminer,  it  ik  rend 
over  to  him  article  by  article;  whereupon  hberty 
is  given  to  him  to  make  what  amendment  he 
thmksfil.' 

The  authenticity  of  the  deposition  being  thus 
established;  forfurlher  confimialionortlhe  is  on 
another  orcasiun  hronght  into  the  presence  of 
the  judge ;  on  whieli  occasion  the  opportunity 
of  making  alterations  ife  again  afforded  him-t 

•  Brown«»,  ii.  4^1.     Adminllj  Prtclic*. 
t  S«4  CH.  It.  rtfTpftili^n, 


Our.  XV  It-l      WC<lNGM;tTlBi-4BCCLe6lAEmCAU 

Other  ceremonies  ttiCTc  are,  nliLcfaiDtbeecclc- 
msticdl  courU  appear  to  be  added  to  tlioM! 
M-bi4!h  bavc  place  in  tlic  lay  equity  courts. 
What  they  do  totv-ard»  making  the  bill  of  costs, 
id  evident  enougii:  but,  iu>  vrtiet  they  dotowuxU 
increasing  the  security  against  falschcod  seems 
to  mount  to  nothing,  they  prc»cQt  no  utk  to 
admiwion  m  thjs  place,* 

The  mode  of  collecting  evidence  in  the  ad - 
mirriUy  courts  difTers  not  mateiiiUly  front  tli»l 
wIikIi  18  in  wie  (a^  alxive  described)  Jii  iIm^ 
ecclcAja^lioil  conrts.l 

A  pamphlet  was  written  a  few  yearfl  k^ 
under  the  title  of  *'  War  in  Disguise;"  a  paniph- 
let  of  ccii^iderublc  celebrity^  ijjroceedm^  from  a 
name,  which,  thoiigh  iiot  jirnDiinced,  v^ati  iiot 
difiguiiicd.}  having  Tor  it«  object  the  making  it 
appear  that,  in  the  dispute  btctwcen  the  BrittRh 

r>vemuient  and  that  of  the  American  Unitxxl 
tates  on  a  point  of  international  law,  tlie 
American  povernmenl  was  in  die  wrong;  and, 
umrt'aier,  that,  tor  eluding  ihe  authority  of  tfumi 
Brilish  judicaLoriea  to  whc^se  cognisance  the 
poinl  in  question  appertain*,  penury  was  an 
inslrumont  bal^lually  and  regularly  employee^ 
by  the  subjecta  of  those  states. 

That,  in  the  charge  thui^  made,  there  wo^s  a 
considerable  degree  of  truth,  there  i>eeniJi  but 
too  much  reason  for  believing;  the  misfortune 
i^  that,  if  so  il  lit-  tluU  it  la  the  tnith,  it  is  far, 
\try  far,  from  being  the  whole  truth. 

In  spcakint;  of  what  b  bis  langua^^  was 
*'  war  in  disguise,"  it  seemed  to  the  gentleman 


t  BrtMiw,  Conprwl.  Vkv*  it.  413. 
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that,  in  briD^n^  to  view  the  cause  of  llic  war,  be 
had  completely  fitripped  it  of  all  diEjifuise.  Un- 
fortunately,— if,  to  the  cause  brought  to  view  by 
him  iu  the  crharacter  of  the  ininiediate  cause 
(or  »t  least  an  imnietiiaTe  raiine),  that  chamcter 
does  appertaici  with  too  much  justice^ — a  still 
higher  cause,  Ihe  cause  of  Ihai  cause,  remains 
still  in  disguise  ;  m  a  disguii^e  M'liich  the  gentle- 
man was  not  quite  sawUliii|^,  as  lie  wa»  ubie,  to 
div<-5l  it  of. 

In  the  ca^e  of  perjury,  as  of  any  other  cnme. 
— if  the  station  uf  tlic  suborners  bo  not  too  high 
to  leave  themM-ithin  the  reach  of  punishment, — 
in  lookiui;  fur  the  pcijurcrs,  it  is  customar}^  not 
to  stop  there,  but  to  look  oiit  also  for  the  sitb- 
omcrs.  Unfortunatt^ly,  in  this  as  in  so  many 
instances,  the  fetation  of  the  suborners  is  too 
higti  to  lcav(^  them  within  the  reach  of  justice. 
Ol  justice?  of  penal  infliction?  AyejOrsomucb 
asof  Khame. 

The  siiboriitrs  urc  IIio'sl'  (need  il  Iw-  nu*n* 
tioQcd?)  by  whf>m,  with  full  and  complete  con* 
sctousDCss  of  such  its  character,  a  system  of 
procedure  thus  fruitful  in  perjuries,  havmg  been 
found  created,  is  preserved  :  preser\"ed  with  full 
and  complete  eousciousnei^ft  of  Kuch  its  charac* 
ter ;  aiHl,  If  not  for  thi^  sake  iif  \\w  profit,  vet 
surely  not  williEJUt  pretty  efPectual  knowledge 
of  the  pro6t,  which,  in  so  many  shapes,  money, 
power,  and  case,  in  such  abundance  flows 
m>m  it. 

By  wliat  is  the  perjurj"  supported*  By  the 
genemlly  experienced  efficacv  of  it  in  the 
courts  to  which  it  \s  prescnleJ.  And  what  is 
tbccau^'  of  this  efficacy?  What,  but  a  mode 
for  collection  of  the  evidence,  a  mode  by  which. 
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whctUcr  obtainaWc  or  not  oblamable  in  the 
umvcrfiallv-ackiiowledgcd  best  sh»pc.  an  ex- 
clu^iou  h  put  upon  it  in  tbat  bc£t  shiipc,  while 
ihe  door  is  kept  open  to  evidence  in  ilie  worst 
shapes  from  the  same  suurc-c :  a  mode  than 
which,  were  the  object  (aa  perhaps  il  wm*)  to 
encourag^e,  to  propagate  perjury,  i>one  more 
promising,  none  more  olfectuol,  could  havo  been 
devised. 

For  &o  many  hundreds  of  years  past,  in  more 
cniift>  than  one,  and,  in  each  court,  in  so  long 
and  iliufttrious  a  line  of  judges,  by  whom  eri* 
deuce  in  tbe^c  perjury- begetting  shnpes  hsiM 
exclusively  been  received  ;  has  there  been  one 
to  whom  the  efficacy  of  this  mode  for  the 
g4.'n*rni(ion  uf  piTuirs ,  il^  iwflieacy  for  tlie  stip- 

Eort  of  justice,  hiift  Wtni  a  secret,  or  could  havo 
ecD  a  matter  of  doubt  ?  Has  there  been  any 
one  of  them  to  whom  trial  by  viti  voce  evi- 
dence with  questions  arising  out  of  answers 
and  with  cross-examination  by  parties,  baa 
beeit  uiikrxjwnt  Have  tliere  been  many  of  ll>ent 
In  whuin,  when  changes  agreeable  to  ihein  hav* 
been  lo  be  made,  the  road  to  parhamcnt  ha« 
been  unknown  ? 

Now  ihen>  on  the  score  of  pcrjuij",  how 
stands  the  account  between  the  t'niied  Slates 
and  the  Dnited  Kingdom?  [n  the  United 
SiatCfij  the  system  of  procedure  kno^-n  on  both 
sides  to  be  thus  rich  m  pcrjurv,  has  been 
abolished  -long abolished.  In  the  United  King- 
dom, having  t>een  sometimes  attacked,  h  has 
been,  and  continues  to  Ix^,  strenuously  de- 
fended and  kept  up.  In  these  as  in  other 
cases,  in  rcj^rd  to  thif^  abomination,  the  gmem- 
mcnt  of  ihc  United  States  hsia  done  what  was 
in  the  |vowcr  of  i^ovcnimvnl  to  do  towards  Ihe 
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extirpation  of  it:  in  the  United  Kingdom, 
f^vernment  ha^  done,  and  continues  to  do, 
xvbut  is  ill  t\w  power  of  govenmienl  for  the 
pirvMTvalion  of  it. 

In  tlic  t'nited  States,  the  tr&usgreasorfi  are, 
not  the  rulers. — they  hare  done  whttovcr  was 
m  ihcir  power  to  purge  lliemeelves  of  the 
transieression, — but  mdividials.  In  the  United 
Kingdr>ni^  the  ma'ui  transgressors,  thoec  to 
whuni  belongs  the  woe  denounced  against  those 
from  whom  cv\\  corner,  arc  tlic  rulers.  As  to 
individuaU,  members  of  those  states,— if  bo  it  be 
that,  in  defend  inf?  themselves  a^nst  force 
which  in  their  f.\i:it  is  inj^trinuK,  they  abstain 
not  from  dedljiigtJieirlijis  with  perjury,— whence 
is  it  thill  they  do  so?  It  is  from  the  focility 
and  cncouragotn<^^nt  which,  in  the  United  King- 
dom, a£  abovo.  they  receive  from  its  nilert. 

In  tiie  opinion  of  the  late  Dr.  Browne,  pro- 
fesBor  of  ciiil  (i.e.  RomanJ  law  in  llie  unjver* 
aily  of  Diiljliii,  and  representi^Jve  in  three  par- 
liamenU  for  the  same,  the  practice  of  the 
ecclesiastical  courts  (lo  wbtcli  may  be  added 
that  of  the  admiralty  courts)  has  the  advantl^ 
(he  wishes  us  of  couD^e  to  understand  in  respect 
uf  conduciveness  to  the  ends  of  justice)  over  tbt? 
practice  of  the  equity  courts.* 

Two  main  reasons  are  a.4S^:ncd  by  him : — 

1.  In  the  ecclesiastical  courts,  in  the  course 
of  cHie  and  the  »^amc  m\t,  each  party  has  it  in 
his  power  to  obtain  the  testimony  (the  testi- 
mony U)H}n  oatli)  of  the  op|X*site  party  (this 
sup|Kft»es  only  cue  of  a  side):  whereas  in  the 
equity  courts,  for  the  defendant  to  obtain  in 

■   nn>tvn*,  i.  472- 
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this  wa^ir  the  testimony  of  the  plvotiflT,  requires 
an  addUional  suil,  tiZp  a  cnw*  m\.* 

If^  in  the  one  ecclesiastical  or  utlmirally  suit^ 
the  quantity  of  vexation*  expense,  and  delay 
i»  (upon  the  average  of  the  number  of  cases  in 
each  respective  court  presenting;  an  equal  de- 
mand for  vexatioii,  expense,  and  delay)  less 
tlian  in  the  equity  cQurtic ;  in  so  far  the  practice 
of  ihe  ercU'Ni;[.sti<al  and  admiralty  <'Ollrl^  lias 
ihe  advantage  over  the  practice  of  those  ite 
rivals,  m  respect  of  conduciv^ncs^  to  the  ends 
of  justice.  How,  in  lhc«c  rei^pcct^,  the  ac- 
count stands  between  thora,  it  hi  impo«»ible  for 
an  imlividual  to  pretend  to  suy  :  H  ix  in  the 
power  of  the  rulers  nf  the  |JCoplc  to  know, 
should  it  CTcr  occur  to  them  that  thc^c  matters, 
belong  to  the  list  oi  "  secrets  worth  knowing/' 

In  the  ecclcsiasiical  courts,  "  1  sciircety  ever 
knew.''  swyft  he,!  "even  the  most  comjihcated 
laat  two  yi^rs.  How  few  emitly  suits,'*  adds 
he.  "  arc  so  soon  over/'  But  the  »uilJ<  which 
come  before  the  equity  courts,  arc  they  not 
upon  an  avcnifi^c  of  a  nature  considerably  more 
eomplicMi'd  than  thop^  which  come  before  the 
coclt-i^iasliral  courts? 

2.  The  other  alleged  advantage  is,  that,  in  the 
ecclesiastical  and  admiralty  courts,  "the  per* 
sonal  answer  of  the  party  is  demanded  to  the 
assertions  and  charges  of  his  adversa^^^  without 

?utting  them  into  the  form  of  interroj^tories/'^ 
his  lie  callK  "  !iU{icrtIuQUfi  tautology  /'^  repeat- 
ing the  same  story  twice,  (irat  in  the  sha!pc  of 
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assertion,  "  and  then  in  thv  fi»rm  o(  interTOga- 
tioD.*'*  And  ihiK  "  Hwperflnou*  Umtoin^y**  ;li« 
informs  us)  lias  bcea  "corrected/'  as  he  calls 
it,  in  the  ecclestasticai  courts,  and  not  in  the 
courts  of  equity ;  wbicti  he  obsen'Ctt  is  very  re- 
markable-t 

Tliat  there  is  tautology  euough,  and  to  spare, 
might  perhaps,  in  the  instance  of  which  of  these 
courts  lie  pleased,  he  conceded  to  him  with- 
out much  dinger:  hut  how  it  should  ha^'C 
happened  to  him  to  conceive  that  there  i^  tau- 
tolof/y  i[i  i)uUing  qiitriitions  after  tmviog  blated 
siipiioscd  mcl^,  remains  to  he  i?xplaincd.  True 
it  is,  that,  what  a  man  kpows,  or  chooses  to  pro- 
fess to  know,  he  may  express  in  the  form  of 
an  assertion :  but  suppose  a  point  concerning 
which  he  really  knows  not  anything,  nor  con- 
ceives nor  professes  himself  to  know  anything;, 
but  wlfthe.s  for  infonnalion,  and  U»  ohtnin  such 
information  addressee  himself  to  Ihc  adverse 
party,  who  he  supposes  may  have  it  in  his 
power  to  afford  it.  Where  in  this  case  is  the 
tautology  t  So  far  as  a  man  is  really  ignorant, 
to  obtain  information  there  is  but  one  way, 
whicli  if*  to  ask  for  it :  to  obtain  answers  there 
tfl  but  one  way,  which  is*  lo  put  questions :  to 
obtain  information  in  relation  to  8uch  and  such 
particular  point«,  there  is  but  one  ^'ay,  which 
IS  to  name  those  points. 

That  in  a  bill  in  equity  there  is  commonly  no 
want  of  superfluity,  may  safely  enough  be  con- 
ceded :  but,  sofar  as  rcganls  the  pavallci  drawn 
hy  the  learned  professor,  wherein  does  it  con- 
i«i«t  I    Not  in  the  interrogative  part,  but  in  the 
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assertive  part;  Dot  in  the  oidearours  uKcd  to 
obtain  the  infomiation  which  u  iiian  doea  not 
possess,  and  haft  occasion  for ;  but  in  the  GilsO' 
pretensions  which^  by  v.Tak  or  wickod  judges, 
It  has  been  made  ncctusaiy  1o  u  |]luintif)'  lo  twy 
that  he  (xtfisesAes,  when  the  sole  cauMi  and  rea- 
son of  hi»  asking  for  it  itt,  that  he  does  not  pos- 
sess tt. 

The  courts  of  equity  have  rplit  earh  ^nit  into 
two  suits ;  malcin}^  a  depurate  null  necessary  to 
emible  the  dtrferKlant  v(  ittt-  \ml  %u\\  lo  olxain 
thf^  confesKorial  tcftlimony  of  his  adrcrvjary.  in 
rclum  for  that  which  ha*  been  already  fur- 
nished to  him.  The  source  of  vcxa1k>n,  ex- 
pense, and  delav^  thtid  opened,  is  an  improve- 
ment made  by  f'In|;lish  p<|tiity  upon  tlie  original 
RrMiiun  pr.K'liee  ifrluined  in  {\w  eccle»iasticat 
and  admiralty  courts,  an  well  as  in  the  vbde 
system  of  procedure  purnned  in  aevTral  other 
nations  of  Europe,  in  so  far  as  they  have  taken 
the  Roman  system  (a$^  for  the  most  part  they 
have  done)  for  the  foundation  *if  their  own. 
But,  from  another  Koorce  uf  \exation,  expense^ 
and  delay,  from  which  the  ecclesiastical  and 
adniimlty  courts  {according  to  the  infoimaliDa 
of  the  same  learned  professor)  have  made  copj* 
ous  draughts  the  equitj*  courts  have  made  no 
stich  draui;hls.  To  the  sort  of  enquiry,  on  the 
occavkm  uf  whkch  no  licetioe  \*  t^iveii  to  men- 
dacily,  (\h^  that  on  which  e»eh  party,  at  iherv- 
quisvition  of  (he  other,  dcpo^en  upon  oath,  and 
which  consistH  of  the  eflfcct  of  .the  equity  bill 
reciprocal  I  zierl,  and  in  that  wav  doohled)  the 
ecclesiastical  is  ts  have  eomrivcd  to  prefix  the 
sort  of  enquif)*  by  which  tlic  requisite  licence 
is  given  to  mettdaeiiy  :  by  which  the  requisite 
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piO&tpki  £anusked  to  ttic  men  of  Iliw  ;  by  which 
to  information  ooafieciuently  is  furnished  to  any- 
body, nor  (excepting  the  vexation,  expense,  and 
dduy,  to  tl;e  jmvii^s)  »nyihiiig  eha  but  the 
profit  to  the  men  at  law.  hi  ^i  word,  before  it 
fiufiers  any  information  tliat  can  be  depended 
upon  to  be  obtained  on  citticr  side,  it  makes  it 
necessary  that  the  mou  of  law  should  occupy 
them^Ivcs  in  giving  sham  information  on  both 
sidei :  it  mounts  the  cumiiioa  law  abu^e  of 
KltfLUil  [>li^adiitg  upon  the.  lutfre  u^eftil  jAirt  nf 
equity  practice. 

That,  after  everything  that  has  tlius  been 
done  by  tlie  ccclesiasticalists  to  augment  the 
profitable  rnassof  vexaiian,  expanse,  and  delay, 
still  men;  has  been  done  in  the  same  line  of  in- 
dustry by  the  dispcns^ers  of  equity,  is  main- 
tained by  the  learned  professor^  and  may  per- 
haps be  true  enough.  ]f  $o  it  be,  tbca  it 
follows  that  there  are  grievances  still  worse 
than  the  system  which  he  Ktood  en^fcod  to  ex- 
plain, was  accustomed  to  draw  upon  for  honour 
and  for  profit,  and  became  thiiii  disposed  to 
eulogize.  To  compare  one  branch  of  the  sys- 
tem with  another,  when  a  templing  opportunity 
offers  in  this  or  that  particular  to  dispiay  tho 
superiority  of  his  own  over  a  rival  branchy— this 
is  what  a  professor  of  any  one  of  ihem,  and 
each  of  ihem,  may  do  without  much  difficulty* 
But  to  ciimpare  Ins  own  bnuu-li  with  the  ead^i 
of  justice. — the  profcAsor  who  has  courage  to 
make  any  such  comparison  ia  still  to  seek,  and 
ever  will  be. 

As  to  the  supposed  improvement  in  which 
the  learned  pn>fe^or  prides  himself,  it  consists, 
we  may  set?,  fto  far  as  it  takes  place,  in  neither 
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more  nor  less  than  cutting  down  examinations, 
and  reducing  them  to  affidavit  work.  Whether 
it  be  in  the  nature  of  this  difference  to  add  to 
the  chance  in  favour  of  a  full  discovery  of  the 
truth,  is  a  question  that  has  already  been  con- 
sidered. 
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CHAPTER  XVIIL 


l!7COKORUITTES    OF    BOMAN    LAV    IN    R£Sr£CT 
OF    THE    £XTBACTlOK    OF    £VID£VCE. 


For  the  extraction  and  receipt  of  tesumonjr^ 
the  Boman  syt^tcm  admiis  of  but  one  of 
the  two  niode<i — the  r/V<f  voce  mode:  the 
mode  by  written  correspondence  has  no  plac€ 
rn  it. 

Except  in  one  case,  and  that  a  nanx)w  one, 
viz.  the  case  of  conJrmtcUcn,  as  between  a  pri- 
ioner  defendant  and  the  witnafif^es  on  the  other 
nde(of  which  presently),  thepracticeof  crosst-ex- 
amination  \h  unknown  to  it.  Cro<4ft.evaniinalton, 
a  tenn  of  KngltHh  jnrmprndeiice, — a  lenn  fft 
which  (like  Ihe  trmirs  witness,  testimony,  right, 
obliE^ilion.  unci  oth^r  terms  of  natural  junspni- 
dcnce)  one  should  have  expected  to  have  found 
an  equivalent  in  every  tanf^uage, — bafs  actually 
out  of  Britain  no  sin ;;]e- worded  equivalent  in 
any  European  lungtioge. 

Hence  the  door  is  left  wide  open  to  men- 
darity,  fiiUchood,  and  partiality,  whether  from 
nnblamcable  incorrectnepa,  from  temerity,  or 
from  mendacitv :    against  mendacity,  in  very 
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gross  cases,  some  faint  and  inadequate  pros- 
I>cct.  perhaps,  of  puni&^mf^Dt  at  sonic  futura 
coDUugent  pf>riod:  but  for  prevuntioQ,  cross-ex- 
aitnnHtioji  bein^  unkuoxTn,  nothing  can  be  dooe 
immediately,  and  upon  tli«  s)X)t. 

In  the  perunaj  of  the  Cauns  CiRbra^  an  oh- 
eerv^tion  that  presented  itself  almost  in  every 
cause,  was  the  extraordinary  frequency  of  the 
caves  of  repugnant  t^-}iliiiiiiny,  in  coniparison 
of  anything  which  is  prvini-nti^d  hy  ih*;  orHtnary 
run  of  causes  on  the  occasioo  of  ihc  trials 
conducted  in  the  £f^ltsh  mode :  a  repugpnancy, 
which,  for  want  of  cmss-examination,  remaina 
uncleared  up:  and  that»  in  cai^s  where,  firom 
the  nature  of  the  fact,  it  appears  endent  that 
hy  a  fi'^v  ipirK-liiHiH  pitt  iit  tita  \v'ay  of  rrosa- 
cxaminatwn,  or^in  Honiano*(.ialtic  language)  by 
confrontation,  if  confrontation  were  cxtendm 
to  these  causes,  the  contradiction  would  bo 
naturally,  and  in  all  probability  satUfactorilyt 
cleared  up. 

in  IcMfking  f«>r  the  cau^c  of  ihtft  leniLj^iancy, 
and  of  the  »u(ierior  fretinency  of  il  ni  the  Ho- 
inano*Gallic  practice  in  compait«on  with  the 
Entrll^b,  a  more  candid  and  consolatory'  mode 
of  accounting;  for  it  prcticnls  ilf^clf  than  would 
be  presented  by  any  suppoacd  ditTcrence  on  the 
ground  of  mor^ity  between  tl»e  two  nationn, 
Kalse  tCHtimony  l4  m>  much  more  frequent  in 
France  than  in  England— -why?  Because  the 
wiincss,  Ibon^h  examined  rrrrf  voce  and  extem- 
poraneously in  France  as  in  England,  had  in 
r  mnce  on  apprehension  of  seeing  questionfi  put 
tu  him  in  that  saute  way,  and  on  that  same 
occasion,  by  the  exjierienced  sagacity  uf  the 
legal  asftistant  on  the  other  side. 
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^Vhat«v€^  be  the  nature  and  rank  of  ihe  cause, 
higher  penal^  loiiver  gtenal,  or  »on-penaI ;  the 
p£ir8on,  the  only  per>i4m.  hy  whom  testimony 
could  be  oilhcir  received  or  extracted,  wa$  the 
Jud^e,  But,  unless  by  mere  accident,  it  is  not 
in  the  nature  of  things  that  the  jud^e  should  of 
himsL'lf  know  unytlnnjj;  about  ihc  facts  on  I'ither 
sr-ide^  In  the  way  of  extntctioii^  that  is,  of  in- 
terrogation, examination,  putting  questions, — 
whatever  can  be  done  from  that  rommandiug" 
station  cannot  have  atiy  other  grotmd  to  pro- 
ceed upon,  any  other  lij^hts  for  guidance,  iban 
such  facts  or  supposed  facts  as  are  fumistied  hy 
one  of  tli«  parlies.  Thr  jiidgf  is,  or  ought  to 
be, — the  judge  is  Auppo^ed  to  be  (and  let  him 
be  supposed  to  be)  impartial :  hut,  in  the  in- 
stance of  each  witness  ^vhoin  he  examines,  the 
inatnictionSr  the  only  instructions  he  aet»  or  can 
act  from,  are  partial  instructtoni;.  furnii^hed  by 
one  nlouL*  of  the  contending  partitas,  viz.  that 
one  by  whom  the  teHtlmuuy  of  the  witness  ia 
invoked > 

When  each  witness  is  examined  by  the  par^ 
ties, — examined  by  bothpartieii, — examined  pri- 
marily by  the  party  by  whom  his  testimony  waa 
called  for,  (if  ctdk-d  for  by  both,*  by  the  plain- 
tiff), cross-examined  by  the  adverse  patty;  hci« 
examined  by  two  penions,  who,  taken  tc^cthcr, 
have  every  intcre.^t  which  the  matter  at  stake 
in  the  cause  can  ^\c  them,  to  dmw  from  him 
the  whole  truth:  each  having  every  interest 
whicli  the  value  of  the  matter  in  dispute  to  him- 

*  It  is  Tcry  CTidwrtlT  po«fllble,  bol  from  vftrio"*  cnai«*  not 
ft  fre<|titQtt4«c,  tbAl  llie  tettimouf  crfuno  uii  tlie  »&ne  "it* 
nriK  hHaIL  fiAvr  hfirTi  Jnroked  On  both  aidet. 
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self  can  give  buu^  in  drawing  forth  so  much  of. 
the  truth  a*i  makes  m  favour  of  bis  bide.     So  fur 
as  tlie  cxtrariion  ttf  Uie  truth  Ia  concerned,  jua* 
t>ce.  under  this  -«y»tefn,  hu%  nothing  to  fear  but 
such  casual  dciictency  as  may  happen  to  takQ' 
place  in  respect  of  the  iutcllcctual  sufliciency  oil 
the  parties  and  their  ^j^ent^  in  relation  t'>  thit 
task. 

Defideticy  of  xea),   llie  result  of  deficiency 
of  intereHt^  us  not  to  be  apprehended  <m  cither 
aide.     Bxceiia  of  zeal,  ttie  result  of  cvccssiv^^ 
sensibility  to  the  ninisler  notion  of  intereat*- 
oiay  Ruturally  be  apprebeodiul  on  both  aJdesvJ 
but  iu  opemtioii  on  eacli  side  j«  checked  and 
compensated  by  its  opcrutiou  un  the  other 

W'hen  tlic  bu5ineps»  tlic  proper  business,  nS 
both  panicA,  m  taken  out  ot  tlic  hai>d8  of  both 
perticsi  and  lodged  m  the  bands  of  the  judge;  hi 
far  Bfi  depends  upon  the  state  of  the  atfectibDS,  of 
motives  and  inierogti;^  the  business  is  as  badly 
arranged  as  posi^ible.  General  deficiency  of 
zc!i\,  vftriegated  by  occajiional  excess  of  iKeal, 
and  itiat  on  one  aide  only;  general  carekaa- 
lie«a»  nric^tcd  by  occasional  partiality,  both 
of  ttkcm  almost  without  coutroul:  sueh  it  Ute 
natural  result  of  so  incon^'ucus  a  state  of  tiling. 
Are  the  parties,  both  of  tbem,  unknown, — the 
interests  of  tliem  alike  HidifTerent^ — 'to  the  judge! 
Htrt  itit<:rc.<l  is  to  get  hd  uf  Hieni  aiul  their  dis- 
pute as  quickly  as  possible.  The  points  he  can- 
Dot  help  examining  the  witnesRca  to,  he  exa- 
mines tbcni  to:  the  points  he  can  help  examin- 
ing; them  to,  he  suiters  to  psKfi  without  notice. 
Attentive  only  to  his  own  eiLSC,  inattentive  alike 
til  the  inteiesu  of  both  tiarties,  the  merit  of 
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Impartiality  cannot  be  deniod  to  be  li)^  due.  On 
the  othtT  liatid,  docs  it  happen  to  liiui,  from 
amiiy,  enmity,  or  self-regarding  interesi,  to 
have  any  leaning  on  either  side  ^  All  facts  ope- 
nitiag  on  that  Javoureci  side  And  him  eager  to 
dra^v  them  fcrlh;  qU  fnct&  operating  in  favour 
oflhe  opposite  side  And  him  »s  detennined  as 
the  earc  of  Lis  repututiou  suffers  hini  lo  Ix*,  not 
to  think  cf  them.  Under  the  eye  of  a  scruti- 
nizing public,  such  studied  blindness  would  not 
at  all  times  be  equally  safe.  But,  in  the  Roman 
system,  M'hatever  is  done  m  this  way  is  done 
under  the  veil  of  secrecy  :  besides  the  judge  and 
the  person  nmler  exaininatiun,  no  ojie  Ls  present 
but  tite  judges  subrmliiiiile,  lh<t  recording 
scribe.  If  the  object  %vere  to  push  cardeuness 
and  corruption  to  their  tna.rimum, — to  render, 
in  one  or  other  ^oy,  misdccisinn  as  frequent  as 
posfiible, — no  means  could  be  better  adapted  to 
lh;tt  end. 

Under  thin  ftystem,  the  amingenients  recom- 
mended (as  above)  as  subservient  to  the  pur- 
pose of  croas-examination,  arc  indeed  admitted ; 
the  teetimony  delivered  in  the  shape  of  answers 
to  questions ;  each  answer  extemporaneous,  foU 
lowing  immediately  upon  the  question  xvhich 
called  for  it,  uiid  in  tofar  unpidneditated;  the 
ciaestrons  put  ficporalcly, — not  uno  flatu,  in  a 
smiultaneous  string;  each  question  having  the 
whole  string  of  preceding  answers,  and  in  par- 
ticular the  last  preceding  ansvert  for  a  ground 
to  work  upon,  for  a  light  lo  ^vork  by.  True: 
but  of  these  5ulM>rdinutc  arrangements,  useful 
as  they  are,  what  is  the  chief  use?  Answer — to 
give  effect  to  cross<^xantination:  but^  in  the 
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system  wbicb  thus  employs  them,  cross-cvami* 
nation  bus  no  place. 

The  note£  of  the  evidence  are  taken  down, 
not  bv  the  jud)(e  hiroseir,  but  by  a  scribe  vrlio 
ait(em^7»  liiri  frrr  that  jiiirpcise.  Of  wIiRt  [u^scs, 
or  of  ^vhal  iloes  not  pass,  more  or  le&a  U  set 
down,  w  tt»c  superior  and  his  ifubordinatc  can 
agree.  To  the  account  there  sjivon  of  wlml  has 
pa«sed.  or  is  suppoMrd  to  bavt:  pm»M:d,  the  per- 
son examined  is  indeed  made  to  :iiinex  his  ftig* 
nature  :  but  tlie  wnrds,  rvcn  of  the  an^iwent,  are 
nolAO  mtJch  3»-4Upt>osed  to  be  ^iven;  much  ic» 
of  the  qacstiona,  uf  the  &n!iwcTS»  no  more  than 
tlie  subfitunce,  or  supposed  aubstance:  of  the 
questions,  xvtA  m  mtjch  as  the  8ub«tanco,  except 
such  part  a»  is.  as  it  were,  aeeu  through  the 
answers;  such  pait  wiihont  which  the  answers 
would  not  he  intclhgible,  Negli^nce,  vio^ 
lenee,  subornation  etl'ectod  or  attempt^  by 
threats  or  promise^,  with  or  ^vithout  the  in- 
tention of  fultillin^  them, — miKbehaviour  in 
every  imaginable  shape  nt'dy  on  the  part  of 
iJic  judge  have  been  committed,  yet  nnl  the 
ahgiileftt  tracn  of  it  nerd,  or  is  at  all  likely, 
to  ap{>ear  upon  the  face  of  any  of  these 
minutcfl. 

Had  it  been  really  an  object  to  (ifunrd  indi- 
viduals a^inst  a  species  of  injustice,  which  in 
capital  cases  would  amount  to  legal  murder 
ag^nvatevl  by  torture;  arrangements  fto  obvi- 
ous as  those  which  in  this  view  might  be  ima- 
gined, would  hardly  have  been  »o  universally 
omitted. 

Without  being  stationed  so  near  the  prisoner 
at  to  be  capable  o{  prompting  him,  widiout  the 
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observance  of  tlic  judffc, — a  fricrid  uid  nominee 
of  the  pritsoncr  might  be  in  the  same  apartment, 
e^ctually  pr^ent  to  the  purpose  of  hearing 
everytliiiie  that  passed. 

If,  fin'  fear  at  [immpting  by  nignH,  it  were  not 
thought  fit  that  this  assi-^taiit  should  be  present 
duriiip;  any  part  of  the  examination,  he  mjght  &t 
any  rate  he  present  at  the  final  reading  of  ihc 
minutes.  In  case  of  their  being  in  everv  respect 
correct,  and  acknowledged  to  be  so,  be  mijisht 
lie  piejient  at  llie.  time  ^vllen  ihe  priAoner,  being 
tinaLIy  interir^gatcd  concerning  their  correct' 
ness,  confessed  lht.^m  to  he  correct,  cither  by 

eositivc  assent,  or  (^wliat  would  be  equivalent) 
y  silence :— present  to  the  purpoc^  of  hoarinj^ 
and  ti.->»tirying  his  assent,  fihwrvin;^  and  teslify- 
ing  his  silence.  In  ca?ie  nf  the  prisoner's  object- 
ing to  any  part  of  the  minutes  as  incorrect  or 
incomplete,  he  might  be  prc,'<cnt  xo  the  purpose 
of  hearing,  seeing,  and  atte^Ung  the  di-NeussioD 
produced  in  consequence ;  be  might  be  presciiit 
to  the  purpose  of  doinjr^  what  in  most  cases  ho 
wi>uld  iiatMr;illy  have  to  do,  ami  thirtk  fit  to  do, 
vis-  to  confirm  hy  his  sub.*«cription  the  8tate« 
mcnt  drawn  up  on  that  occasion  hy  the  otfictal 
scribe,  or  (in  the  cxtraoniinarv  but  stiil  poesi* 
hlc  case  of  an  irreconcilable  disagrcemcDt) 
enterin;;  upon  tlie  minutes  his  dissent,  together 
with  whatever  ubservaiioiis  he  might  think  fit 
to  add  to  it. 

lhii<  asfistant  would  naturally  have  been  a 
professional  assistant,  of  the  altoniey  or  advo- 
cate class,  as  most  competent  to  the  business  ; 
it  might  have  been  a  non-^profes^ional  friend. 
The  prisoner  (for  no  pos^ble  case  ought  ever  to 


Out,  XrUL]     INCONCHUrrTES-SOUAK  LAW. 


411 


pass  unpravided  for)  is  too  poor  to  purchase 
assistance;  be  is  too  friendless  to  obtain  it 
gratis.  What  is  to  be  done  ?  Shall  it  rest  M-iih 
the  judge  to  provide  him  with  an  assistant  f 
An  assistsiiit  s^o  nanted  would  afford  but  slen- 
der security  againi<t  any  possible  inal-|>ractice 
on  the  part  (jf  the  functionary  by  whom  he  had 
been  named. 

But  wherever  the  Roman  ssrstcm  of  jurispru- 
dence has  been  prevalent,  other  functionaries 
have  never  been  wanting,  whose  funclion,  while 
it  has  made  the  exercise  of  such  charity  a 
duty,  has  j«eeurrd  to  them  the  requi^tc  portion 
of  public  confidence.  Tlic  oorfcssor,  for  ex- 
ample, by  whom  the  prisoner,  if  capitally  con- 
victed, would  havebten  attended  and  supported 
in  hi*  last  momenta, — he,  or  some-one  of  his  cloth, 
would  be  Uie  person  to  gnanl  him  (as  above) 
from  such  oppression  as  mi^^ht  involve  him  in 
any  such  &utfering  -wjlhout  il5  having  been 
his  due. 

Thus  hostile  is  the  Roman  system  of  proce- 
dure to  every  end  of  justice;  thus  subservi- 
ent to  the  ^iniMer  intcrcsU  by  which  it  ha.s 
been  created  and  preserved. 

By  the  several  governments  of  the  American 
states,— by  those  republican  le^slators,  thoug;!; 
bred  in  the  sink  of  English  comiption,  tins 
abrinnnatlon  has  for  tliese  many  years  been 
extirpated. 

Even  by  Napoleon,  the  most  absolute  of  all 
despots  that  the  world  ever  saw.  it  bos  been 
extirpated. 

In  this,  as  In  its  other  sluipes,  republicans 
abhor  corruption,  despots  have  no  need  of  it. 
In  England  alone  is  it  an  object  of  worship; 
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'rulers  protesting,  and  people  sottish  enough  to 
believe,  that  the  very  hfe  of  the  government 
depends  upon  it,  and  that  without  it  everything 
would  fall  to  pieces* 
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CHAPTER  XIX. 


or    CONrROSTATlOX    L'»DER   THE   BOMAN    LAW. 


Co\'FRos'TATio>j,  con»icIrrcd  as  belonging  to 
the  nomenclature  of  judicial  procedure,  ia  a 
term  peculiar  to  Roman  law.  Ex  vi  Urmini,  it 
denotes  the  bringing  of  one  person  into  the 
presence  of  arK>lher;  by  ini^titution,  it  denotes 
the  bringing  into  the  presence  of  a  defendant,  a 
per«ou  whii,  whetlw^r  in  tlic  chamrltr  of  a  co- 
dcferKlant  or  that  of  an  extraneous  witness,  bu 
dclircrcd  icMimony  tending  to  the  criminttioo 
of  sncli  defendant. 

Under  the  head  of  om/ronMimi  may  be  found 
whatever  arlvunce&  (scanty  indeed  they  will 
be  »een  tn  Ik-)  hfive  been  m:u1e  in  Roman  pro- 
cedure towards  the  introduction  of  that  univer* 
sal  and  equal  system  of  intcrro^tion  above 
delineated  and  proposed:  consequenily  whul- 
ever  part  has  been  covered  by  Roman  law,  of 
the  ground  covered  bv  ibe  operation  called 
erott'^-i/rmwathrt  i[i  KuKli'^h  Uw. 

l^c  operation  ha»  two  profovfted  objectit :  oxtt 
is.  the  cstflblishinB:  the  identity  of  the  defend- 
ant, vi/.  that  tlic  person  thufi  produced  to  tho 
deponent  is  the  person  of  whom  be  lias  been 
speakinj:    the  other  is,  that  an  opportunity 
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may  be  afforded  to  the  defendant,  in  addition  to 
whatever  tersliinutiy  may  havt  been  delivered  to 
his  disadvantitgc,  lo  obtain  the  extraction  of 
such  other  part  (if  any)  of  the  facts  within  the 
knowledge  of  the  deponent,  ofi  may  opemie  in 
hisi  favour.  At  the  instance  of  the  defendant, 
interrogatories  suggested  by  him  are  aceordiugiy 

Senuitted  by  the  le^i^lalor  (but  stutiject  to  the 
iscrctinn  of  the  judge)  lo  be  ])ru|>onnded ; 
enablingit  thereby,  as  larasit  goC5,  to  contribute 
towards  the  trustworthiness  and  probative  force 
of  the  testimony,  as  well  in  respect  of  correct- 
ness aa  completeness.* 

This  *^eiirily  has  already  been  spoken  of  aa 
beiiic:  in  iU  application  conline-d  far  williin  Ih 
amplitude  demanded  for  it  by  the  cxi|?cncics  of 
justice:  Ibc  more  closely  it  is  examined^  the 
tDorc  thoTougbly  vniU  this  conception  of  it  be 
confirmed.  It  is  narrowed  and  enrtiiiled  in  a 
variety  of  directions  :  the  quality  of  the  caute  ; 
the  de)^cription  of  the  iiilermgalors  and  respoii* 
dents;  the  plenitude  of  the  right. 

I,  Quality  of  (he  entire.  It  is  confined  ab^to- 
lutely  to  criminal  causes :  and,  in  general  prac- 
lice,  to  sucli  criminal  caecR  as  may  subject  the 
defendant  to  corporally-atHictive  punishment — 
jitw€  ajffict'tvt\ 

•  Another  purpo^d  mentioned,  wid  much  dTclt  upon/  i« 
iKatof  tlie  aU<>«ftnc«  givcu  to  ft  d«fcnd«Qt  to  cxhibie  A^;viitt, 
II  K^iinrui   fnn  oitrtni^nuN  ^tntu)   obj(^ction«   trndiof 
uX'a.kfQ  iKft  cirdit,  oi  bar  the  admUcion,  of  hj»  ictlim^tiy. 
or  thit  I   tnkc   uo  fu Tiber  notice;  pftrtlr  bc«aiti^.   to  ihu 
parlii^uW  ]~<iir|josr,  prrtcncc  u  not  parUculoilv  nc^Of^utryfa 
panli-  hronutc  Ou^  Hubj^oi  win  fic«T«  ftmpU  ccuchIi 
itt  uiotbcr  place,  f 
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The  dcfeiKlanl  luvitig  already  been  inter* 
rof^ted  by  the  judge  tn  the  daricne«!i  of  ht» 
closet;  tlic  witiiessoit  in  support  of  the  (jrosecu- 
tion  cited  by  the  iiitlgL\  vvlierc  llit^rc  is  nr>  |}ro- 
ftccutor,  or  liy  the  proiiecutor  (public  or  pri^'ate) 
where  th^rc  is  one,  having  been  C3cammcd  in 
tha  eame  manner  a  first  lime,  having  under  iho 
name  of  repditmi  or  jrcoi*^PKrU  •  been  examined 
in  the  same  manner  a  second  time,  (the  defend- 
ant nut  prest'nl  ut  tht-ir  rx:iitiin;iliiin  eirher 
time};  a  third  examination  takes  place,  as 
secret  as  before,  except  that  the  defendant, 
and  the  vitnefises,  one  by  onc»  arc  now,  for 
the  first  time,  introduced  into  each  other's 
presence. 

CociHidering  roofmntition  in  the  chameter  of 
an  insLnimrnt  for  the  correction  itnd  completion 
of  a  lot  of  testimony  ;  an  observation  almost  too 
obrious  to  be  repeated  i»,  that  the  demand  for 
the  use  of  it  (that  \$,  for  ot>e  aU-comprehensirc 
system  of  inierrof^ation^  and  for  this  ojieration 
as  being  among  the  brunches  of  that  system) 
has  no  respect  whatsoercr  to  llic  general 
nature,  to  the  penality  or  non-penality,  of  the 
suit.  The  more  highly  penal  the  cause^  the 
greater  is  the  mischief  of  injur^tice,  f^upposing 
It  to  take  place;  but  as  to  the  probability  of  its 
taking  place  for  want  of  the  itorl  of  security  in 
qui'stlon,  it  stands  exactly  upon  a  par  in  hottl 
CAMS. 

In  the  cases  in  which  it  is  not  aftbrded,  as 
well  as  in  the  cases  in  \yW\ch  it  is  ufTofflcd^  the 
importance  of  it  has  been  not  altogether  « 
secret  to  the  tccbnicalists  by  whom  it  has  been 
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refused.  To  obtain  the  benefit  of  it,  a  drfend- 
aiil  tliut  has  been  prijceeiled  against  in  tlie  noii- 
cnminTLl  (called  ihe  nVifV)  raixle,  has  i>eggcd  to 
be  Heated  us  a  criminal,  Praytrs  to  this  effect 
hftvc  not  been  rejected  ;  but  the  adverse  puny 
ifi  permitted  to  oppose  the  j^ranl  of  the  prayer, 
on  the  ground  that  the  importance  of  the  cause 
is  not  conniderabli^  enough  lo  warrant  the  ex- 
pense, it  seem8,  upon  the  whole,  that,  where 
the  de^fendunt  is  able  iiJid  M-iThn^  to  pay  the 
expense  of  being  treated  u«  a  crimioEil,  the 
grace  has  not  been  refused. 

On  the  fir^t- mentioned  gr<>nnd,  that  of  efita 
Wishing  the  identity  of  the  defcndvint,  the  appi 
priatioif  thnn  m»de  of  the  operation  to  criminal 
coftcs  is  in  a  double  way  incons:ruou». 

Cases  oecur,  and  without  number,  in  which 
the  vritncse.  though  against  the  defendant  a  very 
material  witness,  has  never  been  in  hi^  presenre. 
Goods,  fore>^umple,  atolenin  the;  absence  of  the 
owner^  are  found  in  llie  puKMixsion  of  ihe  ihief : 
the  owner  knows  his  own  goods;  but  what 
kt^ow»  lie  of  the  thief? 

Cases  ocjcnr  also  in  abundance,  in  which^ 
though  the  cause  ha?  nothing  criminnl  in  it,  the 
point  in  dispute  ('and  a  point  not  to  be  fiettled^ 
without  u  judicial  interview)  may  he,  uhellier 
ihe  person  of  whom  tlie  witness  has  ftpokfni 
under  a  name  the  name  as  that  of  the  plaintitF 
orthatof  thcdeiendant,  was  in  inith  the  person 
thus  in  question,  or  unotbcr.  He  saw  a  pcrfion, 
called  by  a  name  the  &amc  as  that  of  the  de* 
fendant,  execute  a  deed  :  but  was  it  really  the 
defendsnl,  or  another  person,  who,  pcrhapj^for 
the  occaVifin  mdy,  wsis  called  by  that  same 
name? — He  *aw  a  person  called  by  a  name  the 
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ft«nc  as  that  of  the  ptaintid',  living  with  an 
oUler  perM>»  of  that  ^anic  name,  in  ttie  character 
of  his  :wii ;  the  like  qtiei^iou  again  in  ihih  ca^, 

So  far  as  the  use  and  apjtlicatiori  of  the  prin- 
ciple of  conffxtututioiL  is  concerned,  ijinon-criui' 
nal  and  Hligbtly  eriininal  cnusofl,  Enjc^i^b  ]aw  (it 
is  true)  is  no  Ic&s  lame  tliiii  Rom^ui  law.  In 
a  eaiiAe  of  another  descrijitiutip  on  a  trial  hy 
jury,  in  the  clmraclcr  of  an  cxtfsneous  witness, 
the  attendance  of  any  man  may  be  enforced  : 
in  the  character  of  a  party,  plaintiff  or  defend- 
ant, DO  man's  atlendancecan  be  enforced ;  maia 
^dts  in  every  abapc  finds  a  veil  in  abwnce. 
Happily,  to  the  purpose  here  in  question,  lh« 
demand  fnr  conmmtation  does  not  frequently 
present  itself. 

2.  JX*scritAi^  of  the  wtarogalon  j/wf  remm- 
dcftu.  Subject  to  the  restrictioiift  that  will  be 
mentioned,  the  facuUy  of  intern>;(»tion  in  aUowed 
to  the (lureod;uU,  ng:iinst  the  depoiii^iits, ofv^hat* 
ever  description,  that  have  been  testifying  on  lh« 
side  adverse  to  hiro,  whether  in  the  nituntion  of 
extraneous  witnc»9eii,  orco-defcndanta:  for  the 
caprice  vhieh  in  Enj^lfiud  prevents  one  defend- 
ant from  ijoinf^  examined  touching  the  conduct 
ufanoltier,  extends  not  beyond  English  ground. 

But  the  judge,  tt  seems,  on  this  third  exami- 
nation, is  not  allowed  to  interpose,  la  oxpresslv 
interdicted  from  interposing,  any  question  on  his 
part ;  that  if.  to  say,  any  question,  which,  hy  the 
particularity  of  the  responfaes  called  for  by  it, 
can  contribute  to  the  cltcttatjon  of  freiih  lights. 
He  may  call  upon,  and  is  to  call  upon,  each 
deponent,  to  occlare  over  again, — to  dcclojre, 
according  lolbetcnoroftheordinance,  in  general 
terms,— whether   the  testimony  delivered  by 

vol..    II.  L  L 
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him  on  each  former  occasion  "was  true :  but,  as 
to  ajky  cpiesliiiii  (lint  iiii;aK4?i)f  miA-iIatemcnt  can 
hell)  to  ivctify  it.  interpositioLi  for  the  purijosc 
is  lorbidilcii  in  cxprcfj^f  words.  On  the  two 
former  occoHioiiB.  the  juO^'C  framo*  a«  well  as 

Cuts  all  Uie  qLestion^ :  on  thU  tbinl  occasioD 
e  ifi  not  ^juffcred  to  frame  one :  put  ciu^stious 
ke  may  ;  but  such  only  as  are  franic-cl  by  tbc 
defendants  or  witnesses  and  by  them  desired 
to  be  put.     Biit  of  ibis  ]»rcscutly. 

The  defendant,  tbc  individual  defendant  who«e 
confrontation  is  performinf;, — Uiis  defendant 
having  put  Im  quGsUooB  to  the  co-defendant 
who  is  confronted  with  him,  or  to  the  extranc- 
ona  witnf^ss  who  is  cmifmnled  vrith  him;  arc 
they  respectively  at  liberty  to  put  questions 
bacR  to  him  on  their  parts?  On  this  bead  no- 
thing iiaid  in  Uie  orditmnce:  on  this  point  act 
on  so  many  others,  the  natunil  result  is  that 
the  judu^c  does  as  lie  pleases:  each  judge 
differently,  if  lie  thinks  fit. 

What  IS  clear  is,  that.  >vhen  witnesses  called 
for  the  defendant  come  to  be  examined,  they 
are  not  n^ubjcct  fo  any  inti^noication  ejr  od-^ 
verm,  to  anything  th:U  in  the  lan^ua^i;  uf  Eng- 
]i!di  common  law  goes  by  the  name  of  cruK»»- 
cxamination,  either  on  x\\f-  |iart  of  a  prosccnior, 
or  on  the  prirt  irf  a  cn-dcfcndanL     Not  on  the 

ertofa  prosecutor;  because,  the  examination 
ing  performed  by  the  judge  alone,  and  in  his 
own  cujjboard,  nn  proj^ecutcr,  no  advocate,  is  let 
iu.  Nut  on  tlie  part  of  a  co-defendant;  because 
at  Ihii*  time,  if  we  may  Ix-heve  the  cnmmcnia- 
tor«,  the  tide  is  turned,  and  mercy  is  the  order 
of  tJie  day. 

A  circumstance  that  may  help  to  reconcile 
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jiislice  10  ihe  BBcriftc^  ist,  thai  by  tliis  lime  Uic 
JeieiKluiit  limy  hnvc  Iniu  in  prisun  any  number 
of  years,  by  wliicli  time  any  vrrtne-HS  thai  he 
could  bavc  called  may  have  died,  or  been  other- 
wise d]s)>oscd  of:  for  it  is  a  rule,  timt,  till  tike 
liroof  on  ilie  ttidu  of  the  prosecutiun  lias  been 
completed,  (and  the  time  of  iU  completion 
dejiend-s  u^nm  Uie  pleanurc  tif  (be  jud^c),  Jio 
witne^A  Hi  the  inHtaiicc  of  the  defendant  can 
be  beard. 

3,  PUnitudc  of  ih^  rl^h(.  Cut  down  aa  we 
have  seen  it  to  be  in  the,  confused  application, 
left  to  it  !)y  the  oreceding  restriotionH.  a  $iecu- 
rity  tbuKCTu^cnlialtu  justice  v^  [lut  into  the  bands 
of  fortune: — u  btjcin  est;*  if  need  be;  and  in 
each  case,  whether  such  need  exist,  is  left* 
without  control,  without  a  wofd  cither  of  obli- 
gation or  instniction,  to  the  good  pleasnre  of 
the  judge:  of  the  wry  j^rsonon  wbo*e  conduct 
ic  is  d^igne<l  (or  at  least  unght  tu  liftve  been 
deaigncd)  to  opcfnte  as  a  check-t 

"  Ordoon.  4e  ItiTO,  Tit  xt.  Ait*  i.  Qiid  it. 

t  Hw  kslMtfct  rctniDs  wd««d>  as  ubioI,  linoltftt  la  ihirk 
ftttfaiion;  tb«  miilt  «r  tthieh  i*,  u  uvifkl,  tlial  iW  judp^ 
ttiglil,  in  m^l  c«w*  ai  trail,  |iroc«^  u  he  fouMl  m^^Ki 
ftffmbU  te  hinadf- 

ItilSflOnlnniiinfrcir,  in  iKii  rirt£aili<lrfijL  3it.\  af^rr  Wvc 
haft  Iwea  ytT«n  10  iLd  jnttj^c  li>  tnik«  ibnonlcrn*  to  lli« 
r#totrii>ir*f  &li»oliiU  lU^d  (tfrccnplory.  Iatc  il  lli«fi  Midrd  for 
mftkiftfi  tt»c  Older  m  tu  the  i^crftfrocitBlio*  cMifitioaai  aitd 
dbeftdOfttryttAfllHsti-.  SiVtnaiiAiioiiia^tiwiJ^uetnittmil^, 

dqKMtisftPk  ct.  li  W«oin  «4t,  «onfnfti<M  'L  1*0011*6..,. 

In  oit-  li.  A  fliiiipotJiHia  u  stmbcj,  tliat.  at  n  poii^t  of 
linW  not   i|trnriri1,   rnroTmni/   kimI   rtitiyVon/rrtJon    (ftli*n    !<■• 

frthcr  h>*v  n»t  bvcn  pfrfomtvd:  iimI  mikiifm^.  Lento  U 
fivea  te  llM^|«dyt«  <£?«  j^n  in  ih«  plurtl,  Uforc  It  wu  fc 
/Vgw  in  the  ««igiuv)  to  order  ibnae  vfjcrukm^  wo  nienuoned 
in  conjunction,  to  be  tbtn  pvriortnHl. 
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Nor  yet  ift  xUt  ttcfcndcnt  perraitied  (at  leasi 
by  Uni  itimr  of  ihe  otdit^nce)  to  put  any  one 
questiou  of'  himself;    Li«  ri^ht   is  confined  to 


In  tticaTiiclGimmcdi9iolyp(«ccdinK(vt-  viii.>  it  hid  btcti 
provided,  tUal,  if  an  order  lm»  been  made  (it  dov%  uoi  sfty  by 
whom)  that  tlic  wjlocuci  be  rccolcd  and  <:od fronted,  tli«  (J«- 
paiiliuncf  tliuw  who  Vihvt  not  1h.-p[|  i.'unfruTilp<l  sttnit  nol  b«' 
rcceiv<*d  u  proof  cxoept  in  case  of  tbtrir  fe*pMiJV«  cloalbt 
duriDK; tlic (dclendanrd)  conttimurVr  6^  tbi« iinidfi confron- 
taiiDu  a  thus  rcodcri.^  indiKpt-'uidltlr,  vii.  la  Cb»e  of  AaoifUli 
for  thnt  niirpo)^;  t»iir  nn  in  ihr  mitliirig  nf  nurh  <in]fir,  il  is'^ 
not  rttnacred  indiHpeiD»nbla  t  and  the  erlidc  immediaecly. 
roU&vrmp  Astumca  ihnt  rccclcmcdt  and  confrontation,  at 
or  hoth,  hnvn  •omchow  or  othri  fuitcd  of  bdiijf  pnrfornicd. 

Aa  to  kjufff  in  ari.  i.  ntitl  Icsjujrs  in  art,  is.  ihc  »prea* 
sioni  may  nolumUy  cnou^^b  be  imagined  to  bo  sjnenymoitf. 
No  such  thing.  For  the  performance  of  uil  thwc  aci^ral 
»peTn[ion!*.'— f'luiminiLiriiiH,  rccoltJiieaU,  cunfruuULJoiiB, — a 
ftirglo  y\(\gft  »  in  «very  c»«i*  MifBci'.-nl:  mofe  llian  unp  ar« 
•carcu  ever  cinplov«d.  t(ir  pronoiiLctn|«  ihc  bare  ord^r  lor^ 
these  lespecii^e  pii[j>cs^s  (a  umLur,  ofc^juibe,  thai  requin 
much  te«H  rHteclioii)!i  mutlTrudQ  of  jiidc^a^  I  nr^l^iiil  net  ti 
«av  how  miny,  w«s  m  many  caict  tadupf&inbJv,  Aocord-7' 
in^Ly,  vthtn.  as  in  art.  L  the  ordonnnnce  iLkLF  ^pc«k«  nf  but 
one  juiJ^,^tiCuord[ng  lo  JuuaAtf.  ibv  cuiuuicil14iUii>  liucc  or 
nvvn  &re  nccoaaary;  thne,  if  in  a  ranrt  npp«alabl«  from; 
MWn,  if  m  a  conn  appcalf^d  to ;  r«f>rrrin^,  ai  to  die  three,  to 
aooliicr  title  of  the  »amc  Ordounancc  [lit.  j^xy.  art.  x.)  tho 
prciviMnn  nf  vbich,  in  thia  hirhalf,  Bpprars  Lo  be  aucb  na  hta 
reprvuQU  iL 

Another  rcfcrcncG  he  mokci*  i*  to  EUi  urthi  of  the  Tour- 
AcUe,  by  whjcii  it  U  adjndiEGd  nud  thrncc  oid^ued,  ttiAt  119 
puniahment  tAihct  nf  an  nilliclivi}  or  infammm  Tinfure  t}tit\\ 
b«  pr0Qouac^>  nalM*  whea  rceoLomont  and  eonfrotiiaiion 
hate  been  both  perfortued  ;  <utjnd^r4  { i  uy)  and  Mntoa 
itrdaincti:  for  iii  Fraiiceii  wo»  in  ihii^way  the  cu^lt^bi  among 
p birlg:««  to  make  latp>  atowiHlly  in  ilie  [nioapfriiv*  way,  ]ik« 
^legulntorai  lOAtCftd  of  conbninif  ibcmaetvoi  to  ibr  niLikinz 
ihtm  in  an  tiua^owird  and  u  posf/aKtv  way.  as  ub  EoiflaiMK 
BuEiOftbitt  Touriitllv  cotirl,  tltt  jurikdictiun  w«a  limited  by 
that  of  the  p^rlLamuni  of  I'arii:  bo  that,  in  otb«r  porii  of 
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the  petitioning  the  judge  to  put  it  for  him.  The 
judge,  as  we  have  fieen,  is  forbidden  to  put  a 
question  that  has  not  been  proposed  by  the 
defeDdant;* — the  defendant  is  notallowed  to  put 


France,  a  jud^  (or  the  judges)  did  not  fiad  their  liberty 
ID  commoded  b^  this  rule. 

Asmal-practice  it  but  a  casualty,  eupecEalljamciugjudf^s, 
there  seeius  but  little  doubt  that,  in  practice,  conviction  ieldom 
took  place  without  previous  confrontation.  A  circumitance 
that  will  hardly  be  thouffht  to  weaken  the  probabiLity  on  th&t 
aide  is,  that,  by  the  applicatioD  of  these  subsidiary  securitietr 
the  expense  of  the  procedure,  and  with  it  of  courie  the  pro- 
fit, never  failed  to  receive  a  considerable  augmentation. 

As  to  the  original  legislator,  the  penner  of  the  ordinance ; 
an  expression  he  baa  let  drop  may  afford  at  one  view  a  proof 
of  the  value  set  by  him  on  this  security,  and  a  sample  of  a 
technicaUy-learned  mind.  In  the  case  of  non-forthcoming- 
oesB  on  the  part  of  the  defendant;  recolement,  the  opporte- 
tiity  given  to  him  and  the  other  deponents  to  amend  tbair 
respective  an 8 wers,^recolement,  a  possible  re-examinatian,^' 
is  declared  to  be  equivalent  to  itself  and  confrontation  pot 
together-  Recolementvaiv/ra  confrontatioo,  not  reeolement 
ri«7kffrafWdeconfronUticn.  Thelc^c  of  this  jurisprudence, 
and  the  arithmetic,  are  worthy  of  each  other :  if  both  be  cor- 
rect, 0  must  be  theeiact  value  of  this  security;  a  security 
which  among  Enghsh  lawyers  is  regarded  aa  so  iodispen- 
sable  as  to  be  without  equivalent  ana  without  price. 

Not  but  that  in  English  law,  the  treatment  given  in  this 
same  case  to  a  defendant  is  much  worse  :  the  conCraven^n 
of  the  ends  of  justice  much  more  fiagrant-  Absence,  which, 
though  a  circumstantinl  evidence  with  reference  to  guilt,  ii 
evidently  a  most  untrustworthy  and  precarious  one,  receiTei 
among  English  judges  the  e^t  of  a  conclusive  otie.  The 
Roman  judge,  complete  evidence  not  being  to  be  had, 
grounds  his  decision  on  what,  of  any  that  he  is  acquainted 
with,  is  the  next  best  evidence :  the  English  lawyer,  shocked 
at  the  idea  of  convicting  a  man  on  imperfect  evidence,  con- 
victs him  without  any  evidence.  But  of  thii  more  fally  in 
itfl  place. 

■  Jousse,  p.  286.  Tit.  xt.  Art  i/Note  7. 
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a  question  Ihat  lias  not  been  sanctioned  by  the 
judge. 

Tbal  to  the  jud^  should  be  refi(^'<><l  a  power 
to  prohibit  or  exempt  a  respondent  from  mnking 
an»wrr  io  tliis  or  that  «pKSlion  (the  <|i]esijuii 

■  being  noted  down  and  recorded)  is  no  more  than 
necessary :  otherwise  the  dnor  would  lie  wide 
ojjcn  xo  irrelevant  ajid  pLusionatc  matter  with- 
out end.  But  the  ditlierenee  is  eoDsideruble 
between  making  the  ri]{ht  to  pul  the  qne»Jtioii 
ileptfrid  in  ihr  first  insfaii^^e  tm  aii  uxpn-s»  s<in(j- 
tion  given  to  it  by  the  jud^.  and  the  allowing 
it  to  be  put  of  cDur»c,  subject  only  to  stc^pag^ 
for  special  reason. 

On  this  as  oa  60  many  other  occasionfi,  the 
real  misehief,  the  root  of  all  the  evil,  consists  in 
the  want  ui  jmhiiviXif.     Under  th^t  Tegiineitof 

^darknci>5^  a  question,  though  ever  so  jiertincnt 
and  important,  m&y  bo  stopped;  on  answer, 
tliat  would  have  eavcd  tlic  life  of  an  innocent 
person  may  thus  be  suppresecd,  and  no  trace  of; 
tlie  iniquity  appear  anywhere;.  Under  the  ftafe- 
giiani  of  publicity^  adequate  and  appropriate 
publicity,  no  danger  on  the  score  ofmisdicisum 
cajiablc  of  outweighing  tlic  inconvenience  in  tha 
uhapc  of  delay  and  vexation  on  the  other  sido, 
can  present  any  adequate  objection  to  bo  neces^- 
sary  a  check. 

The  German  edition  of  Romanifttic  procedtire 
iH,  on  this  head,  uiortt  ex|>lieit  \\\m\  the  0,'il)i< 
can;  and,  by  being  ko,  more  tia^liou^Iy  and 
palpably  tyrannical  and  iniquitoufi  :  more  reso- 
lutely and  openly  bent  upon  the  scarcely  dis- 
Bembled  objeelcfenibHngihe  judge  to  sacrrifice 
the  innocent  as  of^en  as  he  pleases  to  the  sbister 
iiik-rcvt»^  and  passions  of  n>eti  tu  power ;  among 
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Hliich  his  owu  }ire  tiut  mncti  in  dnnger  of  1>eiiig 
forgo*  ten. 

In  I^tij^Iisb  law,  tu  the  cudc  of  an  c-xtmincouft 
witncsA,  cms^'Cxummution  is  in  priucipto  ro' 
garded  as  ttm  indcfcusible  ri^tii  of  each  party,  in 
all  j*orts  (Realises,  penul  as  well  a?i  iKm-pt*iiaI : 
the  exiiEnimition  of  a  wime^fl  U  never  reganled 
a»  rtHnpI^^lc  wjlhoiil  il,  ConfronLalioii,  in  (ier- 
tiuiii  as  well  04  Gallic  law.  i»  a  distinct  opcru- 
tioii,  tu  be  performed  or  t>ot,  accordmg  to  ctr- 
ciimstaiices;  aiid  at  any  rate  not  to  bo  por- 
fomtcd  but  at  a  different  livariiig,  uftt-r  (lie 
exaininatioii  of  the  witness  has  beer>  performed 
brkre  over,  both  timcA  without  tlw  appJicatinn 
of  ft  check  so  obviously  oeccssary  to  trutti  and 
justice. 

In  Germano-Austrian  Iftvr,  wbetl>er  the  im- 
perfect DiudtficatJoii  of  cro«3»-exaiDinulioa  callal 
omfrnntation  shall  be  perfiirroed  or  no,  is  m 
every  case  left  in  exjire^n  temis  to  tlie  arbitrary 
will  nnd  pleasure  of  the  judge.*  On  the  one 
hand,  in  no  ca^ec  i»  the  \i^  of  it  ruade  oblii^atory 
upon  the  judge:  on  the  other  hand,  partly  by 
implication,  partly  in  exprci;s  terinv,  ca«e4  are 
i»pecified  in  which  it  ought  not  to  be  eniployed. 
In  one  ffprt  ofeaftrji,  it  is  in  pxprcHs  terms  de* 
dated  to  lie  sui>erfltiouH :  and  what,  would  an 
Bngliabimn  aupposc.  15  that  case  {  Where  the 
dtfcndani  haa  already  been  '*  convicted  by  two 
da-tfirat  witne8sc«."t  And  who  is  a  dtusH^al 
witness !  Any  man  agnlnHl  wbmn  mi  jmrlicular 
cause  of  objection  can    be   prodiieed,];      Two 

*  BMBbm,  \L  9t9*  S  A/60,  nfcrriag  to  Code  TlirfiMi 

1  IbW,  p,  533.  i  «Ut  Cflde  TVrit*.  An.  >U».  (  15. 
1  lbJ<t,li.  11^.  1409,4IS,4t&. 
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witncsscs.  not  the  Icss^  fal^  by  being  classical 
ones,  charge  an  innocent  man  with  a  crime  sup- 
posed to  be  commiiled  by  him  at  Vienna,  Two 
hundred  unbribtd  witnesses  agree  in  deposing 
that  at  the  same  day,  hoiitj  and  minute^  he  wa^ 
seen  by  Ihcm  at  Prague-  Under  these  circum- 
stances, is  the  dcieadeint  tiilowcd  to  cross- 
examine  these  two  clafisical  perj  jrcrs  ?  Not  he 
indeed  :  llic  operation  wuuld  be  "  suiierfluous :" 
too  t-vidfiilly  **  suptrrfhwiti^  to  be  admissible. 
The  atithorfi  cf  the  German  Theresian  code,  and 
their  Latin  interpreter  Danruza,  are  altogether 
clear  about  it. 

After  this  specimen,  to  himl  out  minor 
absurdities  and  atrocities,  of  which  there  are 
a  most  ubnndant  breed,  \%  an  opumtion  that 
may  be  spared. 

In    Romano-German   as  in  Romano-Gallic 
few,    where  confrontation    end*,    there    ends 
adverse  interrogation ;  there  ends  cross 'examina- 
tion even  \i\  thqt  faint  shadow  of  it.     In  the 
minor  penal  branch,  and  in  the  whcW  of  the  non- 
m-niil  branch,  it  is  not  only  not  made  nccesHarv, 
Dut  not  50  much  as  Kuti'ered  to  be  employedi' 
Not  that  it  is  forbidden;  but  that,  under  any] 
other  name  than  \\\Vit<^i  confrotdnUm,  no  such^ 
thing  was  ever  heard  of;  and,  witlioat  the  idea 
of  a  criminal  prosecution  to  tiltcb  it  upon,  the 
idea  of  confront  at  ion  haR  never  been  able  t^  find 
a  place  in  any  Roman-law- bred  mind. 
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HKCAPITULATtOW. 


f  Aou  the  Tiow  that  has  above  been  taken  of  (he 
piactice  of  English  and  Roman  taw  in  relation 
tD  the  collection  of  evidence,  the  following  pro- 
positions seem  dedurililf^  :-*- 

L  'Hiat  there  is  but  one  perfectly  good  and 
6t  nuKle  of  collecting  testimony. 

2.  That  this  is  no  otlicr  than  what  common 
scns4'  su^Gsts ;  and,  as  far  as  power  and  oppor- 
tunity admit,  and  the  importance  of  thtoc-ciL^iiun 
appears  lo  ilenmnd,  is  naturally  and  commonly 
practised  in  the  bosom  of  every  private  family. 

3»  1'hat,  to  give  precii^ion  and  pormanonce  to 
tlie  informatioti  thuft  collected,  so  as  to  adapt  it 
to  the  use  of  all  times  and  all  places^  noiliin; 
nK>re  or  Ic^s  is  neeessaiy  tliaii  the  uot>miiltii>g 
ihe  teatiiimny  to  writing  m  proporliun  as  it  issues 
from  the  lips  of  the  pcrm>n  deposing  or  cxa- 
nkiued. 

4'.  That,  so  far  as  writing  is  concerned,  there 
is  but  one  cause  that  can  in  any  case  warrant 
any  departure  from  this  most  perfect  moJe ;  ;i]id 
that  is,  tbc  expense,  Teiatioo,  and  delay  inse- 
parably attached  to  that  invaluable  mode  of 
fixation  and  perpetuation, 

6.  That  toe  mode  of  collecting  evidence  by 
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means  of  \Vi  delivery  viva  voce,  and  gubse- 
quent  tliou^^li  iin]iii.v.lmte<:ouj»igtiriK'iit  to  writing, 
xs  essentially  iireferablc  to  ttic  fiLodii  Vliicb 
operates  by  the  delivery  cf  tbe  testimony  in 
writing  in  the  first  instance- 

6,  That  there  are  but  two  jusliliGative  causes 
that  can  warrant  the  nse  of  the  inferior  mode 
in  oonlradbliitction  to  tbe  superior  mode.  viz. 
pbyAJeal  unpnirticabitity,  and  prudential  imptac* 
tic^hility ;  prudential  impracticnbility,  in  respect 
ut  preponderant  inconvenience  in  the  aiiape  of 
expense*  ve\'ation,  and  delay. 

7,  That,  on  the  p^rt  of  the  superior  mode, 
nhysical  impradieability  may  for  an  iudt^tiiiite 
leiL^fb  of  timt;  he  eonxtituted  by  livcal  dtiilmice, 
forever  by  tj^atritfthn,  as  conlnidistin^nsbcd 
from  crprori/rciation  .—prudential  imprarticn- 
bility,  for  &  time,  or  for  ever*  by  propondenmt 
ejcpcDf^e,  vexation,  and  delay,  the  result  of  local 
distance. 

S.  That  English  lawyers,  ivcugniKir^  this  tn- 
con trove rliblc  wincrloiity,  not  tft  say  the  cx- 
cluMvc  liinesfl  Jwhere  practicalilel^  of  the  al>ovc- 
dcAcribed  superior  mode, — yet,  so  far  from  em- 
ploying it  exclusively  on  every  -occn^ion  in 
vhich  the  employment  of  it  i;«  not  itnpracti- 
cubte,  depart  from  it  in  all  manner  of  ways^ 
employing  inferior  and  bad  mr>das  before  il, 
after  it,  and  instead  of  it:  in  ease^  too,  in  naie 
of  which  can  any  warrant  for  such  departure  be 
found  under  the  he^d  of  impnctieahility,  either 
physical  or  prudential,  as  above  explained. 

9.  Tbal,  on  these  occasions,  so  tar  i&  the  pru- 
dvntial  impi-aericaliiUty  {viit.  in  respect  of  ex- 
pense, vexation,  »m1  delay)  from  being  ttie  caune 
of  tlie  departure  fj-om  the  most  tru^ftwortliy  mode. 
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that,  when  Uic  less  trustworthy  modes  are  at' 
tended  with  a  superior  share  of  tfaut  triple  in- 
convenience,  it  is  then  thai  ihey  arc  cjupiojed : 
employed  to  the  exclunion  of  that  superior  mode 
which,  bes^ides  it!^  superiority  of  tniBtwortlnneasi, 
bus  iLt;  ailviiiUa^^  uf  l»eiiig  cdtiipaiBtividy  frtt^ 
from  that  collatemLl  inootiTeaiencc. 

10.  That,  takiti^  togctlicr  the  c&tirc  sy&tcni 
of  procedure  of  which  the  collection  of  evi- 
dence forms  a  part, — tlie  ioferiorily  of  the  aohnt- 
cal  modet  in  the  EiiglUh  form  more  e^pecKdly,  in 
CorD|>arifton  of  llie  natural  mode  herciu  above  re- 
conmiciided,  i»,  in  respect  of  expense,  vexatjon, 
and  delay,  too  flagraQt  arul  notorious  not  to  be 
rocopiized  by  cvcrybo<ly.  men  of  law  Ibtra* 
s^lvoft  not  €x'c(;mc<l :  but  ihat,  as  often  a«  this 
duadvaiiUigx:  in  Drought  (o  ^icw,  jf  the  syMcm 
be  defended  notwithstanding,  it  is  always  ou 
XIm  (FTuiimL  \u.  that  Ihe  maK»  of  inciinvvnirnce 
attached  to  it  in  ihis  form  Ih  (if  not  wliolly  and 
abwluicly  unavoidable)  at  any  rate  cotn|)en* 
sated  fur,  iibsolutoly  compcnwited,  by  a  pn-|K.n- 
derant  mass  ijf  advanli^  in  re»pc-cl  of  superior 
ifccurity  ngainfit  ultimate  injustice,  whether  by 
miwleoiMun  ,or  by  failure?  of  ju}>!ice:  againi^ 
ultimate  injuMice,  from  whatever  cau^en  de- 
rivable,— vrhethcr  from  impropriclie*  in  respect 
of  the  mode  of  collecting  the  evidenee,  or  tmm 
any  othc^r  cau&eH :  and  that  accordingly  it  h  its 
supiKi'ied  superiority  in  respect  of  tlte  mode 
of  ctillerting  ihft*»\idonrc,  that  ron^litutcA  cither 
the  sourco  or  :\i  ka^t  one  of  the  Aourc^r^  of  ihat 
coropcnsation,  tliat  ample  compensation,  ^hicb 
it  U  supposed  to  afford  on  the  ficorc  of  supe- 
riorly gom  ultimate  jufeitce,  for  wh^itcvcr  infe* 
riority  may  be  observable  in  it  in  respect  of 
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the  provision  made  by  it  against  collateral  ia- 
conveniences,  vik.  against  (lelay,  vexation,  und 
expense. 

1 1 .  That  so  far  is  this  supposed  compensation 
Ixom  bcin^  in  any  degree  real,  that  in  truth  its 
deficiency  in  respect  of  security  against  delay, 
vexation>  and  expense,  remains  altogether  an- 
accumpanie')  hy  any  coinpeuNalion  in  any  othtr 
nhape:  and  th^U  in  re^^iipeet  of  security  Against 
mrsdeei^ionand  ftiitarc  of  justice,  (so  far  at  least 
as  the  systctn  employed  fur  the  colkction  of 
evidcnco  i9  concomed,)  its  defects  arc  such  as  to 
coufititittc  an  enormouii  additiun  and  heavj'  ag- 
gravaiioji  to  ihe  Wd  gf  im|»erfeclion  allached 
to  it  in  all  thate  ulht^r  shapc*i, 

12,  That  it  i«  not  in  human  nature,  that,  in  the 
forming  asyslcna,  inwhich,  in  the  prelendcd  pur- 
suit of  the  same  cnd»,  bo  many  cliscordant  and 
inconsistent  courses  are  employed,  (discordant 
a>i  well  with  one  another,  as,  all  of  them,  -wilh 
the  modes  aettially  and  from  the  Iieeinning  em- 
ployed in  pursuit  of  the  same  ends  in  tlie  daily 
micrcoursc  of  private  life,)  the  ends  professed 
and  pretended  to  have  been  pursued,  viz,  ibc 
real  aud  genuine  ends  of  justice,  diould  have 
been  the  ends  and  objects  really,  steadily,  and 
exclusively,  (not  to  say  ever,  and  in  any  degree) 
ptjrsued . 

VS.  That,  under  the  circumst&nces  under 
which  the  exialing  system  look  its  rise, — as  it 
U  not  natural  that  m  the  adjubtmciu  of  the 
detail  tlw  faculties  of  observaUcjo  and  invention 
should  have  been,  so  neither  in  fact  do  they 
appear  to  have  been,  fileadily  and  anxiously- 
occupied  in  anv  other  endeavour  than  tliat  of 
adding  to  the  ^oad  of  inconvenience  and  mis- 
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chierin  all  imaginuble  »!iap€^,  in  ho  far  a»  profit 
and  odvuDlogc  in  alt  tbapos,  to  be  reaped  by 
the  authors  ajKl  contrivers  of  the  systetD,  could 
bo  iniide  t(j  spring  out  of  it. 

J4.  That,  111  hW  manner,  in  nrgard  to  the  real 
ends  of  jnsbcCf — as  it  wa«  not  natuTBl  that  io' 
the  constniction  of  that  fij'stctn  they  should 
have  bt'cn  taken  (at  least  any  otlicnvisc  thaa 
mcidcntally  atid  occasionally,  and  in  subordi- 
nation  to  those  sinister  eocis)  for  t!ie  uhjectA.j 
aimed  at, — sii  neither  does  it  app€!ar  that  in  f;ix:(i 
tliey  have,  if  at  all,  been  pursued  in  any  otheri 
chanictcr:  insomuch    that  the  attainment  ofl 
ttiem,  in  so  far  as  in  fact  they  have  taken  pl^o, 
is  to  be  regarded  no  otherwise  than  in  g<*neml  aai 
ihu  accidctilal  rv^iilt,  aj>d  at  be^  no  otberwiso' 
Ethan  a^  tlic  ocxnstoaal  object,  of  the  cxertinoa 
actually  made  on  this  ground. 

16.  Thai,  for  tigen  toother,  the  object  of  th» 
mtrivera  and  conductors  of  the  existing 
*m  (in  so  far  as  anything  that  can  be  called 
lObject  ap{>earx  to  have  been  kept  liy  tbem  with' 
'  inytfaing  like  constancy  aikd  consistency  beibre 
[their  eyes)  will  appear  to  have  been' ncitlier 
'inore  nor  less  than  the  employing  the  powcra 
and  privilc^s  attached  to  thdr  respective 
utBccw,  and  proftssions  in  the  tlianicter  of 
na  in&tninn^nt  nf  depredation:  liceuned  and 
unpunishable  depredation :  the  endj*  nf  justice, 
fis  before,  bcint;:,  if  ever,  only  occasionally,  an 
object,  and  th^-ji  &^ul>ordinatconc,  tbojgh  con- 
stantly and  invariably  a  pretence*  ^ 

16.  That,  a4  to  the  existing  race  of  lawyers, 
taken  at  any  given  point  of  time, — pupils  and 
siKccMors  tif  thcAc  learned  depredators.^re- 
garding,  or  prtLending  to  rcganl,  as  petfect  in 
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its  kind,  if  not  in  every  minuto  point  of  detail, 
at  least  in  respect  of  its  leiidiiig  features,  the 
work  of  such  tlieir  predecessors ; — not  only  their 
endeavours  and  wifthe;*,  hut  iheir  very  preten- 
sions and  profesaions,  are  confined  to  the  keep- 
ing it  a^  it  is,  as  near  as  may  be  to  its  present 
state  of  assumed  and  pretended  caicctlenee, 

17.  ThiMt,  of  Ibe  mod itieat ions  of  tbc  plitn  in 
nsc  for  llie  collection  of  crvidencc,  the  impro- 
priety is  fully  and  unequivocally  recognizea  by 
those  under  ^hosc  direction  it  is  pursued  :  but 
that  from  this  recognition  no  symptoms  are  any- 
where observable  oiao  much  as  a  wi.sb,  muchle^fi 
an  endeavour,  to  aubstitute,  iLi  the  room  of  those 
which  thry  regard  »«  cmuparativt'ly  iincon- 
ducive^  those  which  are  regarded  by  every- 
body (themselves  in  particular  not  excepted)  as 
in  u  superior  degree  conducive,  to  the  ends  of 
justice. 

The  best  jx>ssible  mode  of  extracting  test]* 
mony, — the  nnnle  ^hirh  a  crjusiderale  master 
ofa  family  v/ould  employ  -Nvhen  sitting  in  jttdg- 
raent  on  the  conduct  of  a  servant  or  a  child, — 
in  ft  word  Ihc^  mode  by  oral  in(tTr<>^tion  and 
eounter-inlorroj;ation,^-is  a  production  cf  Eng- 
lish growth.  If,  cmatnicroKcopicalobiiervation, 
the  ^erm  of  it  he  found  discxiven^ble  in  ihe 
Roman  process  of  confrontation,  the  si^me  ^c^^- 
tiny  will  shew  how  confined  was  the  use  made 
of  it  in  that  its  primeval  etatc.  and  with  how 
much  propriety  the  appellation  of  a  discovery 
may  be  applied  to  the  vast  edifice  tliat  in  Eng- 
land has  been  built,  or  miyht  be  built,  upon  a 
foundation  so  narrow. 

if  the  application  made  of  thi»  discover^'  haA 
been  found  neitkcr  oll-comprchciiaivc,  nor  com- 
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panitively  very  exierisivc,  tb«  wonder  nec<l  not 
lie  ^reat.  To  RnglaxMl  tlif?  fclnry  of  it.  or  at  aiiy 
rate  (m*  far  as  it  exten<l.s)  the  skdv;iiiL't^  of  it, 
bclons;.^  wiiliout  diHpiite:  but  whctber,  tti  the 
€stabli«hiiicni  of  the  practice,  wiwiom  or  for- 
tonc  had  the  greatest  «hare,  may  not  be  easy 
Xo  dt-ckte.  IVmI  wJMtom  t^nnnvtl  jt^  wisdom 
vrould  hnve  currii-d  it  a<f  mr  us  it  would  gp, 
would  not  have  .•tuftcred  it  to  be  arretted  in  it« 
progrc^ :  but  the  8anic  sy»1cm  wliirh  employs 
it  ID  one  instance,  neglects  it  in  aiKitlior,  to 
which  not  only  with  equal  propriety,  b«t  wiUi 
equally  ohviutift  propriety,  it  would  huvc  becfi 
applicable  H 

A  circumstftDce  which  contributes  in  no  in- 
coojadcrable  degree  to  weaken  tlic  clainia  of 
wisdom.  IS.  that  the  value  which  appears  to 
hav-e  been  implicitly  »et  upon  thiA  feature  in  the 
system,  has  never  been  explicitly  set  ii[>on  the 
nght  ground.  All  monlhft  art^  ojMrn  in  praifw  uF 
the  trial  by  jury;  and  lhi»  iT«  the  mode  or 
extraction  employed  on  a  trial  hy  jury.  But 
Jt«  eoiineetioo  with  the  species  of  proccflure  in 
whieh  the  inter\o[iti^Ki  of  a  eourt  m>  amstitnted 
U  einpUiycd.  in  uUogelber  accidental;  the  same 
nude  of  extraction  might  he  employed,  and  is 
employed,  vrith  equal  facility  and  equal  pro- 
priety, in  a  court  com]iOAcd  of  &  number  of  per- 
manent and  profesiuonal  jud^s,  or  in  a  court 
ootuUting  of  a  siiij2;1e  judc^e.  It  had  been  ob* 
aerved  that  Kointrhow  or  other  tlu;  cndji*  of  jus* 
tice  were  more  efTcctually  accompliiihcd  in  that 
iort  of  court  of  which  (lie  tribunal  called  a  jury 
was  one  feature,  and  the  use  of  this  moac  of 
exlnLctiuG^  evidence  anotlier,  tlian  tn  otlhcr  courts 
of  a  diliereni  appearaoee  in  respect  of  both 
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the»e  feMures;  but  to  which  of  them  the  eficctr. 
^vofiprincipEilIy  tobc&Kribcd,  id  aqitostioa  tha 
fiocros  uevcr  to  have  presented  itstJr  As  water 
was  contitJcrcd  till  of  lute  yn^ss  afi  a  simple  sub- 
stance, so  was  the  trial  by  jury  CGUsidered  as  a 
wniple  instidilicn :  the  sagacity  by  M'hich  raa- 
fiidcd  perceptions  arc  rendered  clear,  and  com- 
posite objectg  are  resolved  into  their  constitueait 
elements,  had  never  exercif^ed  itself  (for  when 
ha»  it  ever  exerci»etl  it^lfi  itjioii  ilie  fiidd  of 
jurisprudence,  Tlie  fejttiire  which  consists  in 
thf  cornposilion  of  the  courU  btinE;'  the  feature 
wJiiLb  on  muny  accounts  would  alrikc  with  pe- 
culiar force  the  cyc6  of  the  herd  of  politicians; 
this  feature,  while  it  has  given  dtmomioation  to 
the  complex  sjstem,  seems  to  have  engro&sed 
all  the  praise  nf  it.  Trial  by  jury !  ever  meH»e«l 
ami  sacred  trial  by  jury!  juries  for  ever! 
the  cry :  not  trial  by  oral  and  crosa-cxamini 
cvidcucc-* 

It  is  however  to  this  eomparativclync^jlecled 
feature,  that  that  most  popiilar  of  all  judicial 
in-ititutions  would  be  found  to  be  indebted  for 
the  leant  questionable  and  mo»t  extensively 
clficicnl,  if  not  the  most  important,  of  its  real 
nieril».  A^inst  the  advautagcs  attending  the 
mode  of  extraction  practiced,  no  objection  can 
be  urged,  no  inconvenience  opposed:  while  Ihe 


*  \V>ii?i?  cnnnlrd  wirh  frlflj  by  Jnry,  Uwyrn  rmiW  join, 
ftad  cvnn  \r.w]  uw  popuUr  cry,  bflctuf*  triftf  bv  jur^  \t  irUt< 
villi  lawyers :  b^  iUclf  tliry  couM  n^C  rccommcua  it  without 
ftttcriflcc  of  tiirir  pmfc^ALonal  in1rr»t :    rccouiincn<i4li<m  of 

DQC^ffatiriEi  of  the  natural  t-ytlam  [vn,  pcnoniJ  attfindonca' 
of  the  p-irtics,  with  mutual  crova-cximinatJoo),  to  the  ckgIu- 
(icm  of  lU  Ucbuicul  ouct. 


e^^y. 


KflAPITLXATKW, 


4311 


adTantagea  purcha&cd  by  the  peculiar  compo- 
sition of  the  tribunal  nrc*  not  piirrhaMK)  but  by 
great  Bacnbces  in  other  shapes :  the  popularity, 
the  unfiuepccteclness,  is  not  purchased,  but  at 
the  expense  of  appropriate  experience:  the 
RUjieriiirity  in  pmbily,  by  Ihe  sacrifice  of  supp- 
riorily  of  wisdom,  fliid  of  the  wrcnrity  winch 
individual  rej^pom^sibility  alone  can  afford  either 
for  probity  or  for  ^t^om.  I  speak  of  the 
really  ut;eful  fixtures,  in  which  whatever  ihcro 
is  of  I'xoelk-nce  in  tht;  institution  Ifi  ivivhrined: 
not  1o  &pcak  of  the  errors  and  abuses  that  have 
been  worked  up  with  it  by  the  hand  of  undis- 
tincruishin]^  barbarity;  the  ctlinico-theotogical 
anci  apoFitoIic  number;  the  mendacious  imanU 
miU%  proclaimed  by  perjurj',  after  having  been 
produced  by  torture:  not  to  meution  a  variety 
of  Other  inffrectients,  good,  bad,  and  indifferent, 
which  might  he  modified  for  the  better  or  the 
worse,  wiihout  destroying  or  vcrj'  materially 
chanf^ni*  the  fr^neral  eneet. 

With  the^  advaiitapes  in  point  of  practical 
efficieu<:y  and  indispiiiable  innocence,  no  politi- 
cal instjtntkin  of  real  worth  wa»  erer  kept  more 
completely  hidden  from  general  obwrv^alioti, 
Amon^  those  who  in  itfl  native  country  are  m 
cordial  in  their  admiration  of  this  mode  o(  trial, 
there  are  not  twenty  )>erhap5  wtio  at  i\m  mo- 
ment are  aware  that,  in  conLradiHtinction  lo 
Konian  jurisprudence,  the  mode  of  extrscling 
the  cridcricc  on  this  occasion  is  tm  peculiar  to 
Enplieh  procedure  as  the  constitution  of  the 
court.  The  peculiarity  of  the  practice  eallc<l 
in  England  crotts-examination, — thv  cufnplcto 
ah»en<re  of  it  in  trvrry  system  of  procedure 
gnnmded  on  tlic  Roman,  with  the  wnjile  ex* 
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{:eption  of  the  partial  aod  narrow  use  made  of 
it  ID  the  ca^e  of  confrontation, — is  a  fact  unno- 
ticed till  now  in  any  printed  book,  but  which 
will  be  as  conclusively  as  concisely  ascertained 
at  any  time,  by  the  impossibility  of  finding  a 
word  to  render  it  by^  in  any  other  language. 
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OF  PREAPPOINTED  EMDENCE. 


CHAPTER  I, 

OF     PREAPPOINTED    EVIDENCE     IN     GENBBAL- 

Section    l^-^Preappoinied    evidence,     wtiGtl^ 
Topics  for  discmsimt  enumerated. 

Wk  come  now  to  the  subject  of  preappointed 
evidence :  a  subject  new  in  denomination,  and 
thence,  taken  in  the  aggregate,  even  in  idea: 
for,  without  names  to  fix  them,  ideas,  like  clouds, 
change  and  vanish  as  speedily  as  they  are 
produced. 

In  every  case  in  which  the  creation  or  pre- 
servation of  an  article  of  evidence  has  been, 
either  to  public  or  private  minds,  an  object  of 
solicitude,  and  theoce  a  final  cause  of  arrange- 
ment taken  in  consequence,  (viz.  in  the  view  of 
its  serving  to  give  effect  to  a  right,  or  enforce 
an  obligation,  on  some  future  contingent  occa- 
sion) ;  the  evidence  so  created  and  preserved 
comes  under  the  notion  of  preappointed  evi- 
dence. 
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The  sort  of  facti<  whirli  sucli  evidence.  JH  em- 
ployed to  prove,  arc  mostly  facts  constitutive  or 
evidentiary  of  ri^ht.  Facts  constittitlve  or  cvi- 
deiUiary  oiwroji^^  will  not  readily  find  persons 
able,  und  a(  the  sume  time  willing,  tu  inuke 
nientiou  ur  join  in  making  mention  of  tlit.-ni  in 
writing,  or  any  other  way  in  which  the  memory 
of  Ihcm  will  be  presened. 

The  rights  or  which  the  evidence  is  in  this 
way  endeavoured  to  be  preserved,  are  mostly 
cillier  rights  to  pj-operty  in  some  shape  ur  other, 
or  rights  to  iotidUmn  in  li/r. 

Preappointed  evidence  may  he  di^tingniAhed 
into  original  and  tr<imcripiiumu. 

Examples  of  ftrlicIeR  of  original  preappointed 
evidence  are^ — 

1.  Registers  of  deaths,  birlhs,  marriage*: 
these  Imve  been  more  particularly  the  ohject*  of 
public  care. 

2.  tnfltrumcnls  expressive  of  the  different 
sorts  oivotitrfiit,  in  the  most  extensive  sense  of 
the  word;  ineludmg  not  only  those  expressive 
of  obligatory  aprceinentft.  but  those  expressive 
of  conveyance,  whether  by  deed  at  large,  or  by 
the  sort  of  deed  called  a  mil  or  testament :  a 
particular  sort  of  unilateral  conveyance,  which 
IS  not  to  take  place  till  after  the  death  of  the 
conveyer,  and  in  the  meantime  is  destructible 
or  alterable  at  his  |ileasnre:  as  also  all  other 
wirts  of  contract  by  which  a  nontrarlof  the  sort 
first  mentioned  is,  in  the  whole  or  m  part,  either 
destroyed  or  altered. 

Examples  of  the  transnipiitiou-^  *]>ecies  of  pre- 
appointed evidence  are  afforded  by  the  reginter 
omces  established  in  and  for  Middlesex  ftitJ 
part  of  Vuikftliin^,  and  the  offices  for  enrolment 


beloD^Dff  loM)meofthe  judicatories  inWMt- 
miMter  Bull. 

Ill  tlie  coune  of  this  book,  the  following  are 
Ibe  topics  ]in>|K)sed  for  couj^ideration  : 

1.  Ends  or  objects  that  arc  or  oit^t  to  be 
aimed  at  (viz.  on  the  part  of  the  legislator),  in 
relation  to  preappoimed  evidence. 

2.  Field  of  prwippointtHi  I'vidence:  i.  r,  i«b- 
jects  of  proof  by  preappointed  evidence,  coti- 
flidcrcd  in  an  aggr^te  viow,  and  under  subor- 
dinatc  divisions. 

3.  AdvaatageA  proper  to  be  aimed  at,  and  in* 
conveniences  to  be  avoided,  in  relation  tu  pre* 
nppointed  evidence. 

4.  Uejicnption  of  perftf>iift  to  whom,  and 
occasions  on  which,  the  institution  of  the  same 
masa  of  preappointed  evidence  may  be  advan' 
tageotw. 

5.  Meaofiby  which,  in  relation  to  tliedifierent 
ftubjeclB  of  proof  [ns  above),  the  general  object 
in  vipw  may  moiit  effectually  and  conveniently 
be  attained. 


Section  IT — Objects  nr  rmfs  of  -preapminUH 
cvulcnct — Casts  to  wkkh  it  U  principaliy  ap- 
plicaMc. 

Not  judicatioe  only,  bat  all  human  action, 
depends  upon  evidence  for  itis  conducivcness  to 
its  end:  evidence,  knuwlcdf^of  the  most  proper 
intranK,  being  itself  among  the  means,  necesaary 
to  the  attainment  of  that  end. 

Be  the  occasioti  what  it  may  {it  being  one  that 
calU  for  action^ ;  to  poaeeas  a  stock  of  evidencO': 
suitable  to  the  occaFiion,  Ut  to  po«S6SA  correct' 
and  complete  knowledge  of  all  stich  matten  of' 
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tiu-t,  the  knowledge  of  which  ia  necessary  txi 
right  coaduct* — to  a  course  of  action  euitfihle  to 
that  s&tnc  occasioD,  whatsoever  be  the  nature 
of  it. 

But,  he  tike  occoMon  (the  sort  of  oeeasicn 
and  the  individiiat  iicoixiuii^  wImL  it  nt?iy,  the 
demand  for  such  suitable  evidence  will  be  the 
same.  So  far  as.  without  any  special  care 
taken  in  any  part  of  the  field  on  the  part  of  the 
legifilstor.  It  be  sure  to  spring  up  of  itself,  »o  far 
there  is  no  need  of  preappoiDted  evidence,  or  at 
It^aKt  ofanyUiing  lotie  done,  on  Win  \tnrt  lowards 
jiecuring  either  the  e?cistence  or  the  aptitude  of 
»uch  preappointed  evidence.  If  anywhere  there 
be  an  actual  deficiency,  or  a  risk  of  a  deficiency, 
it  t£  then  and  there  matter  for  his  coimderation^ 
wht'tlii*r,  by  any  vxertioiift  of  hin,  by  any  provi-* 
sion  made  tor  that  nuqx^sr.  fltc  lilling  up  ot  fiucli 
deficiency  be  at  tlic  same  time  practieahle  and 
eligible. 

But,  on  a  judicial  occasion,  ason  every  other, 
evidence  in  almost  every  instance  is  liable  to 
prove  deccptilioos. 

Ilcncc  two  problemri  looking;  fhroug^hout  fbr 
aolutinn  at  the  hands  of  the  IcgTAlator  s  guide : — 
I  >  how  to  accurc  the  existence  of  true  evidence ; 
2>  how  to  ffuard  the  judge  as^inst  deception, 
oonfLidered  a^  liable  to  be  produced  by  /aUt^  or 
in  any  other  way^ii/^rwwy,  evidence. 

Krideucr  l>cinjr  n  Manding  r>bje^t  of  researH* 
incvcrrlineof  human  action,  and  inparttcuiftrin 
c^cn"  department  of  frovcniment :  it  follows  lhat» 
in  proportion  to  the  wisdom  of  the  govermenl, 
the  cndeavoitrK  on  the  part  of  the  government  to 
providt  itself,  in  every  part  of  the  line,  with  an 
appuvitc  stuck  uf  evidence,  will  Ijv  coin[>rcbcn- 
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sivc  and  iinTcfnitled,  So  far  nt  least  M  demrt 
ami  endeavour  arc  concerned,  the  sphere  of 
operation,  in  respect  of  die  seeurinj^  the  requisite 

[)rrivisJon  of  preappointed  eviJcriC(.\  has  no  other 
imita  than  tho«e  of  ihc  ^nUtv  field  uf  evidence. 
R^tUntf  Biiide  particular  hftiitation,  the  ^ncral 
rule  ot  practice  would  accordingly  he,  to  lay  in' 
beforehand  a  slock  ofevidetK©  applicable  to  all 
purposes,  atul  produceable  on  all  occasionfl ;  iiy 
a  word,  to  leave  iioihini^  to  chance,  to  trust  ntf 
f)|KTatioii  lo  so  slippery  n  ^roiiu<l  ns  timt  of 
c&i^ual  eridcDcc :  to  cover  flic  vrhole  field  of 
pohtical  action,  as  it  'vrcre.  with  magfttiDcs  of 
prefippointcd  evidence. 

Two  considerations,  and  two  only,  serve  to 
limit  the  exertions  of  goveminent  in  thin  line : 
itnpntrik-tihUitift  and  crpftt^. 

1.  In  one  chiHA  nf  ca^e^i.  the  nature  of  tbio)^ 
(it  will  be  seen)  renders  the  success  of  fttich  ex- 
ertions bopcle^fi.  This  is  the  case  of  dohnqnenc^ 
in  general.  When  you  hnve  *Rid»  v/ho>wx'vcr  doe* 
Koand  (^  shall  ht>  puniKlu-d, — ^for  Iht^  prouf  nf  the 
fset  by  which  j^uch  puniHhmei)t  ha»  been  in- 
curred, casual  evidence  is  evidently  the  3<^e 
resource.  The  nature  of  man  forbids  us  to  ex- 
pect that  the  child  tliat  has  done  amiss  should, 
as  900n  aK  it  ban  done  amis^,  come  in  of  its  own 
accord,  and  present  Ws  back  to  the  chastiidn^ 
lod. 

2.  Expense  is  another  consideration  'svhicb, 
on  this  as  on  every  other  ground,  ^rc-ts  limits  to 
the  operations  of  every  prudent  government. 
By  cxpenite,  on  tliis  as  on  other  occasions,  I  do 
not  me»n  mere  pecuniary  expense,  but  evil, 
ineonvenience,  vexation,  lalxiur,  in  whatever 
other  shape  it  presents  itMir.     G<tld  Usftf  nm^ 
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bcbotight  toodcar^  is  a  cousideralion  which,  od 
this  ground,  as  on  every  other,  m  never  out  of 
Ibc  eye  of  a  neil  ordered  goycramcnl, 

Sueh  are  lUe  two  topics  from  which  will  be 
(liawn  whalL-ver  Un)itati<His  present  themselveK 
a5  applying  t£)  the  demana  for  preappointed 
eridcncc. 

i  I^ooking  over  the  field  of  evidence  at  large  for 
objects  adniittia^  and  requirinjj  prenppolntod 
evideijce,  wt  **h;dl  fiiiii  iheia  recUiciWc  lo  ihree 
t'Ia»w»i,  viz. 

L  Laws:  viz.  laws  in  the  common  accepta- 
tion of  the  word  :  rulc^  of  aclicu  which  derive 
their  tenor  or  their  purport,  as  well  &£  their 
binding  force,  from  the  Ictrisbior  alonep  without 
the  concurrence  of  any  individual  hands, 

2.  Conlnirix:  viz.  tlie  word  being  taken  in 
the  large.st  sense,  in  which  ilcompri.se*  not  only 
agrceiiiuuLs,  legally  obligatory  agreements,  but 
conveyances^  or  instruments  expressive  oi  trans- 
ference of  le^  rights,  and  among  conveyaJiceSr 
icstamcuU. 

These  are  in  fact  so  many  laws,  obligatory 
rutcft  of  action,  in  the  enactment  of  which  the, 
legislator  and  the  individual  concur:  the  indi- 
Aidua)  furnishing  the  act  of  volition,  and  the  ex- 
precision  given  to  it;  Uie  legislator  fumisliing 
the  binding  force,  aiid  (in  c|jality  of  necessary 
conditionH  and  concomitants  tu  binding  force) 
£miLi,  and  interpretation. 

3.  FacU:  u€.  legally  operative,  legally  im- 
portant facts:  fncls  to  which  the  body  of  ihts 
laws,  whether  general  or  pri\'ate  contractual  (as 
above),  have  git^en  the  quality  of  prodncinsor 
destroying  W^i-Af*  oi  ohligaiitfff^ :  evwiU  or  othfir 
lactfi  oMaiive  (or  say  mvestitirc)^  ablatio  (or  i^,^' 
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iitiec) :  say,  in  cither  case,  facts  di^<vUi^ ;  these 
in  the  non-penal  ^called  the  civil)  brancU  of  law; 
add  to  which,  ia  ihc  pcnul  braiich,  on  the  ooo 
hand,  acts,  events,  and  cither  fact^,  incuiptttivt  and 
aggrtT^mth^ ;  nn  the  other  hand,  factu  cjruipatite^ 
Cfianwliix,  and  (with  a  view  to  puniabmcnt,  in- 
dependently of  the  coni^idemtion  of  delinquency 
or  innocence)  rifi?/;j^/ttr,* 

I^ws,  whether  of  the  purely  public  or  of  the 
{iiivnte  (or  contrmt^ial)  cl«Jt!«,  as  abtne,  have  no 
other  object,  effect,  or  une,  than  in  as  tar  as 
tJicy  give  birth  or  terminatioD  to  mht«  or  obli- 
gations ;  to  f-ighu  puriio^ly,  a»  being  tbc  only 
beneficial  prodactfi  of  law :  to  obiigalhtts  nece^ 
■arily,  inasmuch  amMj  riglit  csin  1m- cuuft-ired  or 
created  without  the  creation  and  impoKition  of  a 
trtinoTcorrespondcnt  obligations.  But,  through- 
out a  large  portion  of  tite  neld  of  law,  it  is  only 
through  the  medium  of  facts  to  which,  b  thia 
view,  the  law  has  imparted  those  prolific  and 
distinctive  powers,  that  the  law  has  it  in  itn 
power  to  pYC  btrtb  or  termination  to  righta  and 
obligations.f 

*  Kotc,  tlbit  ihc  romuliun  or»n  otili^tary  nileof  tctioo, 
■bdber  l«t  ot  tccAltJcil  mniretti,  ej  il»cir  a  nulkr  of  ftcl 
requinac  to  b«  c«ubh»hcd  bv  eTidcD«,  &»  well  a*  ikc  ciif- 
i«an<  or  naif  of  thoie  If^ly  cipmiivr  hfu  wlurh  Auift 

\  If,  (ot  thtn  p^QBii,  tb«  priof  thread  oo,  pnyiblc  the 
fint  day  of  nctil  jtUMt  a  Uitgr  naktt  wr  «  runlcmirr  ■  oa«t 
offt  offtaJA  dMcnpcfon,  awl  d^llvfrt  it  lo  bim :  h«re  niiy  bt 
■«mi  a  ^mpf^mttt  eoupl«(i  with  an  agMicnvnt  oblr^tory. 
Hw  vfcoU  GODVaci,  it  t^cb  were  ibe  uawe  toil  ii  wtn  vonh 
«r1ul«,  wlgibi  ftiand  (n  II  would  aUnd,  tf,  jiiat««d  of  a  Mat. 
tb«  nbjeci  maim  vtf«  a  houM)  «xprmMl  Ja  and  b^  to 
bftniawot  oT  eoe/irufU  ^^  vtk^  or«>Qcarrcnl  prc4pfKii«liod 
evitfoQCt.  fnined  by  oa«  of  die  two  contnctia^  pftrlire,  aad  tt- 
rD^iiU]rdbyboibofdici&,  WtiAi  if  ilie  uiai^i«,  ihMaaOMiio- 
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Of  a  Tcry  exteDsive  and  divcrdficd  masg  of 
bets,  the  existeiKe  U  babituaUy  declared,  and 
the    remenibranca   prenerired,    by   portions   of 

ruiiduiQQf  the  contract  Eibuuld  be  cutcrod  in  oikCQr  more  of  the 
tAiLx'B  uccduuI  buuta.  rormiiig  au  arlicle  iT  rxptaU  [in!- 
mftoint^  finApnre,  n/lmrltoi!  rlirH^tly  nnrl  mtiAtMmty  \i\ 
rrmteh    Utr,    not  uit1<M   induvotly  and    precorj^ufly 

llc-rc  IK  a  CDiJtnctUAl  tav,  fmiQcd  tj  iSr  cnntrActing  pAT^ 
lle«.  lilt-  t^lor  luu]  hit  ^uttuiner,  onf^  nr  b<ilh  uf  ihem  :  Ui^ 
Iftncr  or  purpoK  fumiMKcd  b^  the  Lp^iviclual  coatnctili^ 
Mrlk*.tlw  bindiai^  T^rcc  by  tlic  k^Blttor;  «lu«h  fcondlaff 
fbrvt*  ia  rtatif  rumiabt^il,  nud  h«ii  lo  U:  ruraifib«<i»  bj  tlic 
r^UlftUTr,  if  thort  btf  in  tho  grnoral  bncly  of  itatiju  laiv  ^ti 
eIcIo  of  A  gon^ntl  caiit,  lr>  ihr  rHcct  cf^ivin^B  bhifJiric  fi>r4 
*ue^  cODtrtct*;  Imfiipiied  nnrf  frifiird  lo  be  ruraiHicd  bfJ 

l«rini?4  unwritten)  that  cvcpmal  oUigationtof  tbcntklun  h«ff  j 
fai.flmAHA  Arc  tmposcd. 

B6l,-^itiiout  a  »torfa(:ia,i^orr«apOQiIc(itTc£all>  importanti 
focU,  lo  whk'h  (lir  hiiv-t  in  ihti  raic.  ^cti^taI  titti]  L'rmtmclD^ 
tOffttber,  wcrt  inlcnded  to  npplf ,  and  which,  vhen  they  laid 
plocv,  apply  on  Ihcir  pari  to  ihc  la*.— uo  ftucb  coovejaocfl 
coaM  havf!  uikcn  placr,  iiu  rMch  uhlijpiiKiu  haifu  bceu  pfi>- 

1.  DHiwry  of  Ibccoatt— hera  «r«  hAvei>ii«1ec-n]|y  oimit&t 
tirOtinipofUDL.or  [natcri>], f«ct, — pOfiMfl7iu|;«LnTirtii*of,  and 
ConjuDcdon  wicti,  ihf  law  jilxjvn-mfntioMfd,  ilie«t1>ct  of  ft 
nlltiiiv*  «v«nt,  cotifcrrin^  oii  on^  P^^'^y  ^  tillv  to  iha  cimI, 
all  ri^lala  in  rtiotion  to  the  cohX,  iacluding  the  right  to  ni>kc 
K\Ki^  lAViCui  vtc  thmi  can  be  iniJc  ofs  coat. 

2,  DrlJVi'.rj-  of  ihc  coal  cmt*  mnr*.  In  thi*  fnrl  or  cTtri 
may  bo  «™  operating  alto,  in  coojuuction  with  the  law,  u 
ftbovc-mciitioncd,  a  f&cl  lccalK-opcralivciniin[>tliur  wtiy,  vie, 
i;i  till- charge Crr  of  an  impotUti-f  cyci»1,  iiawbluc  c(><J(i  the 
SRmv  puly  the  obLgstioQ  ofdehv^ring  to  th«  lAilt^r,  at  tkte 
time  tpecik*4,  a  turn  of  n:ODVY- 

X  Payment  of  thf^  mtncy  liy  the  sninc  parly  Co  llic  tAJfor 
ai  ilitdity.  lu  (ItiBf-ici  wr  ti-r, — b*'MJr?*lheBi;lot"cunTf'yan(iCj 
COnfrrrHn;  on  ilit-liibf  (lie  WiU  to  ;hMnctft1  or  piiprr  of 
wliitb  the  moniry  a  compoftod,— unoibcr  Icsaliy  opcntivo 
cvcal;  un  cvcul  i^piTdiiu^^  iti  tlic  duirnct^f  of  an  tJ*3neralirc 
eimni,  t-Koneruiirtg  die  cirslonaot  fronQ  the  obligaitua  impoMri 
u  ftbov«. 


wiittvn  discourse  committed  to  paper  oo  the 
ocri^ioa  of  iho  acU  performed  in  ine  cxcrciw  of 
ihc  luDrti<jiifi  attached  to  the  sLTcnd  i-Ktablibbod 
public  cifBces,  in  books  kept  under  the  dtrertinn 
of  the  govemiog  ftiDctionaneA  belonging  to  tliufte 
sereFaloSKes- 

Of  the  wveml  facto  th«R  recorded,  there  it 
not  one  to  which,  in  some  way  or  other,  it  nay 
not  hap]>en  to  have  a  legal  0|»eniliun,  in  manner 
above  mentiuvied,  Su  ntany  office^,  imi  many 
Kourcea  of  evidence  which  wiUioul  impropriety 
may  be  termed  preappointed  evidcooe. 

Ilicobjccito  which  the  labour  thuv  employed 

4-  Wrhinf  >  ftnt\  On  iIhi  tail-ir  id  u^  g(  rvcogntuOQ)  liv* 
nttttrv,  of  n  ffaoipm  laitrumcni  cf rccccpl,  ilccfttniirrc  ^f  taa 
(l«1iT«ry<ir  rti4  <«ftl  on  ofrc  mrti  utd  the  moftey  on  thfl 
oihw.  in  tiic^«clantiott«f  vitikJi  lefnMjropentiTC  brU.tli* 
auIoaI  dccUrElkin  aod  ackiKiwItdgnifrnL  ofOicir  Ipfptl  coo' 
M^iicficni  (m  nbovft)  u  coaitdercij  u  implied.  In  tbii  in- 
Mrumcnt  wr  see  fta  tfiicte  of  pttappoinlod  cTiiUnce,  "prc^ 
iMoinUd  writitfi  rotitracltial  rridfrror, 

iWcooc  ihut  pirKhA**^  1D<I  rcMivHi.  h  eorrM  oCvAtfT' 
W^rds  by  a  Um4,     In  tK«  net  oi  carrjrin^  otf  <phy»o>l  ^wt 

Of  K:nc>  of  faCU).  C0V['I«>1  Vitb  tbc  COA«i'JOUJ|t«t*  ijf  wit  of 

ti|^hl  (h  |iMrtt>7ogkia  fArt),  nitjr  bv  M-<ra  two  citcuJpMiva 
AetB,  t^  ooncurr«Ar«i  of  wVtch  vu  ivrMijin-  lacotfipoi* 
lie  cri»c.  Ii  wu  curibd  off  hy  i^  thief  in  tiie  dbt^i  umwj 
Iw  bmrinp  hi  i^i  parpoM  broken  Uto  Um  house  by  aiKM : 
hvTP  mat  br  mvd  on  ^tf^^rjiUni  CdcI  <^  circutDtonca.  mil 
the  tliuTv^  of  n  i^^^  tm<ltT  o^^:  hcfe  w  mv  ftti  ^lUnoA- 
ti^  fftct  CT  circnmMucr.  Smcr  ihc  romiQuitan  of  Ifin  erimo 
hf  liu  ■Dreoro  lo«l  bi»  ftciisn,  baviQ^  brccroc  w  |>Frfbct 
ttinUc:  kcte  ««  we  mi  'tonifitivo  (me%  or  ciroumnlMioi^ 
loAtniC  cuid  in  cv«ry  fvtpMi  u  it  itood  at  lini,  ud  mdf* 
mg  itsdf  »olclylotlxdomardfcff  p(iui>hvctit;  but  applying 
■0  U  M  HEtciutUy  fti  to  point  tt  otii  »  bcir^  uii&fctwufy 
u4  nnku. 

Hi ra  wa  tM  «o  AMy  lif«tly  op«r%tm  fiicti,  i>  io  nmty 
iTifltttnt  **aVi  ('(KUliuf  in  «  c«tflt;f  «  iiaiul  oolure;  a]«ay« 
■nppOAtD^  lh«  rxiflU-firr  cf  a  b«,  or  Mt^fltblag*  of  hwf^ 
(-oBitmii^  en  Uic  wfforitl  *p««ri(e  of  fact*  in  ipi^iton  tbMt. 
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IB  priDMMUyi  if  not  cxclDi^Ivcty.  <tiircoto(t,  ii 
very  ditmeAt  from  that  of  utrorduLi;  evidence  on 
tftexjccaHion  of  a  suit  at  law.  But.  be  the  ob- 
ject to  wliich  they  arc  dirwtcd  what  h  may, 
this  U  not  the  less  among  the  objects  to  whtoh 
these  documents  arc  capable  ol  bctnpr.  ond  m 
practice  actually  are,  occasionally,  if  not  habitu- 
ally, applied. 

SECTtOff  III.— Arh^tntaj^cs  and  mcomxmcncc*  in- 
citknt  to  preappointed  evidence. 

Considered  in  a  general  point  of  vtevr,  and 
without  reference  to  one  more  than  another  of 
the  scvcnil  mu'lificallon5,(>f  preappointed  evi* 
dcnce  as  already  indicated  ;  tne  ndvantages  de- 
dacible  from  it  may  be  distinguished  into  tho»e 
which  arc  direct,  and  those  which  are  coUcterat 
or  indirect. 

The  direct,  con^ideriiifr  thcHJ  modifications 
in  (he  same  giMU-ral  point  of  view,  consist  in 
neither  more  nor  less  than  the  effectuation  of 
the  objects  already  indicated  under  the  charac- 
ter of  ends  in  \iew:  contributing  on  each  oc- 
casion to  give  effect  in  practice  to  whatever 
rights  and  obligations  the  law  hai<  undertaken 
to  coTiatilute  and  establish.  For,  Ije  the  law  as  to 
its  ottjCT  parts  what  it  may,  the  efiV-ct  of  it  de- 
pends upon  that  p&rt  of  it  which  conccnui  the 
subject  of  evidence. 

Rules  of  notion,  expressions  of  wUI^  whether 
of  the  nature  of  laws  or  legalized  contracts,  arc 
capable  of  receiving,  from  the  operation  of  appo- 
site and  preappointed  e\'idence,  adTanta^s  of 
a  special  nature,  mc)\  as  have  no  application  to 
Ic^lly  operative  facts  taken  at  large. 

As  between  lawsandcontracu;  in  those  which 
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apply  to  cotztractit  the  catalogue,  it  will  be  Been, 
is  the  most  ample. 

\vn*thjlar(t^if,  viz.  with  tiie  relation  to  tlie 
pcraons  whone  rights  and  obligations  are  re* 
spectively  affected  by  them, — iion^-notoricty  (in<- 
cluding  otHvion^  vrhidi  is  btit  non^ootoriety  at 
time«  gubftequent  to  that  in  quetiion);  unctr* 
tatnij/  ill  reapvct  of  their  iftwari ;  tpurimtotaXt 
whether  m  icio  (t}kc  result  of  forgery  in  the  way 
of fiihication\  or  partial  (the  rcduit  of  for^ry 
in  (lie  way  of  allcratmt)  ;•  irtcapacky  <jr  unfair 
procurement  in  respect  of  their  ftouroe  (t.  e.  cfao 
ccanlition  ajid  situation  cf  the  individual  of 
whose  will  they  cuntain  iht;  rxpre«j«Jon]  ;  iw 
Jurjf  to  third  pfrmru  considered  as  producible 
by  accresy  or  pri%'acy  on  the  part  of  the  oon- 
Lmct,  r  f.  by  its  non-notoriety  with  rvferet>ce 
to  sach  third  pentons  as  arc  concerned  in  point 
of  iDlcrt.-Kt  to  nave  Icnowkdge  of  ii»  exigence : 
— »tich  arv  the  mischic'&i  to  whirh  i  imlnu-ik  aro 
exposed.  Sucb  accordingly  are  the  mischiefs, 
in  the  prevention  of  which,  the  direct  advan- 
tages deduciblc  from  the  institution  of  pre- 
appointed evidence  an.'  to  1>c  lookt'd  for,  in  so 
far  UA  contracts  are  concemi.*d. 

But,  uiider  ihe\x€3d  of  preapfwinU J  contraiiiuil 
nndbifr  (preappointed  evidence  as  applied  to  the 
ca^e  of  conl/acls),  these  several  mi^ehicfH,  in 
conjunction  with  their  Tespectire  remedies,  (the 


*  Hie  nbs«cl  to  whk)i  thit  dltiJDctlon  IwfWMti  to(&1  tod 
^partial  muTWDiifeca*  h«a  lU  afpticklioo,  U  i^ibcT  th«  ool- 

<mrU  word  in  t  cen«iM  Iwuvntf^t,  *n  «C4Cl  V  eotnploi^lj^ 
and  f:il«n»ivolT  tnjvriaui  b  capible  of  Win^  protlvc^t  tfl 
lijr  ibe  nkkuig  ofuD*  which  iball  lir  atlojTtlirr  fpufvout. 
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application  of  wtiirii,  aA  far  as  practicable,  to 
wit,  by  Uie  instrumentality  of  the  formaJities  of 
whicb  tho  cs&cucc  of  preappointed  evidence  is 
coinpottd>  coDsiitutcft  the  &dv;Lntagei4  derivable 
from  the  institution  of  the  sort  of  evideDco 
to  denominated),  will  be  brought  to  riew  in 
detail. 

The  dcscriptiorts  of  persons  to  whose  use  or 
convenience  the  institution  of  preappointed  evi- 
dence ii:ay  on  one  occasion  or  anotlier  be  found 
Aubaei'^  ieul,  may  be  thii^  dii«Unguisl)cd  and  de- 
signated : 

1,  individmU^  considered  in  the  character  of 
persons  invested  or  in  a  way  to  be  invested  with 
the  rights,  bound  or  m  a  way  to  be  bound  by 
i\w  iihlif^iiiiuiit.  tM  the  effect  nation  iif  which  the 
article  nf  evidence  in  question  \%  calcidate^l  to 
be  t^ub^cmeut:  tvcniual  pirtics  in  the  suits 
which  the  institution  is  calculated  to  prevent; 
fittu^/ parties  in  iho&e  suits,  if,  notwithstanding 
the  means  of  prevention  thus  employed,  they 
take  plane;  privirjt,  i.e.  persons  reftpectively 
eonneeleJ  iu  point  of  interest,  in  some  jthape  or 
other  wilh,  and  eventual  representatives  of, 
such  partioi^ ;  persons  liable  eventually  to  bo- 
comc  paities  in  future  jsuits,  u»  the  occasion  of 
which  it  may  happen  to  the  same  article  of  pre- 
appointed eTtdetice  to  be  tbund  applicable  - 
and  the  like. 

2,  The  Jmi^Cy  considered  as  such,  and  in  re- 
spect to  the  decision  which  he  will  have  to  pro- 
nounce on  the  occasioA  of  such  suits  as  above, 
wlien  iiMtituted. 

It  is  in  so  far  as  persons  of  these  descrip- 
tions, and  standing  in  these  situation!),  are  con- 
cerned, th&t  the  uiics  derivable  from  the  insti- 
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tutioo  of  the  preap)ioLDled  evidence  in  questian 
may  be  termed  riimt. 

3^  The  tcgwtaton  The  mamier  in  which  pre- 
appointed (ividcrtcc  may  be  rendered  conducive 
to  the  due  exercise  of  tW  functions  of  the  func- 
tionary' thuii  dcnoioinated,  will  present  itself  ia 
A  particuhirly  conhpicnous  pni[it  of  vSi^w.  in  tbe 
case  wlicrc  tfic  facU,  thp  remembrance  of  which 
i«  in  this  wav  preserved,  are  produced  by  or 
eOmpoBed  of  the  transactions  of  the  several  pub- 
lic officios;  and,  sidl  more  particularly,  of  the 
transuctioHh  of  judicial  o£Rce«. 

The  xi^c^  thiiA  capable  of  being  marie  by  ihe 
Ic^ftlator  of  preappointed  evidence*  are  tho^e 
which  have,  aa  above,  been  brought  to  vtcw 
under  the  denomination  of  the  cfJlattr^f  or 
iwJinrt  uses;  and  ct^iivi^l  in  the  furnii^faing 
him  v^ilh  data,  with  expc^nee^  by  the  consi- 
deration of  which  he  nray  be  enftbled  to  render 
his  opcrationn  in  every  department  of  the  field 
of  government,  and  more  e^peclilly  in  tlie  judi- 
cial more  and  more  conducive  to  what  are  or 
onjjltt  U}  be  theli  i^eitfiecti^eeadft. 

Under  the  name  of  the  .rfirfirfirr  of  the  ^^veral 
departments)  and  in  particular  the  deportment 
here  more  particularly  concerned,  viz.  the  judi- 
cial), may  the  branch  of  potitkal  scienco  to 
which  Wlungs  the  knowledge  of  facts  of  this 
d€M:ription,  tendency,  and  n&e,  be  with  pro- 
priety designated  > 

Of  the  iaconvcniencea  incident  to  the  institu- 
tion of  preappointed  evidence,  some  will  be 
found  inseparably  attached,  in  a  decree  more  or 
le^K  cunsiderabk',  to  tlie  principle  of  the  in)§titH- 
tion;  others  mil  depend  more  or  lejta  upon  the 
particular  mode  or  ex|>edient  by  which  the  prin- 


448 


FRKiU'WJINTBIl 


[Book  IT. 


ciple  is  pursued, — th(?  particular  purposes  en- 
dc<ivouri-d  to  Ijl'  actoiiinlislietl . 

Delay,  vexation,  ana  expense, — llie  iiiconve- 
nienccA  which  (in  a  quantity  varying  from  next 
to  nothing  to  a  magnitude  beyond  endurance) 
follow  in  the  train  of  cverj'  step  taken  by  or 
under  the  authority  of  law,— may  be  i^tatea  as 
the  only  disad  vantages  inherent  in  the  imttitution 
unHer  all  its  forms  in  whatever  mode  ihe  pur- 
poses of  it  arc  cikdi:avourcd  to  bcaecompiidlicd  ; 
Uiough  in  degrees  dependent  more  or  Ic&fi  upon 
the  rature  of  the  mode. 

These  may  be  tanked  togetlier  under  the  bead 
of  general  inconveiilcnccs  :  Lhv  particular  incon* 
vcnicnccs  will  stand  in  a  clearer  point  rf  view, 
after  the  sevcml  modes  or  particular  institutions, 
to  which  they  seem  respectively  attached,  shall 
bare  been  considered. 


Section  IV, — Mcam  anploi/cd^fitnnaliiies. 

The  operations  and  instruments  employed  m 
the  design  [real  or  pretended)  of  securing,  in 
relation  to  contracts  and  other  expressions  of 
will,  the  advaiita^fe);  deri^abiv,  as  abovt%  from 
tlie  iiLstilutionuf  preanpuinU'd evidence,  isi^m  to 
be  comprehended  untfer  the  p;en€ral  and  geoe- 
raily -cm ployed  appellation  uffirmaiuic^^. 

The  particular  operations  employed  under 
this  name  seem  compri^able  under  the  follow- 
ing denominations,  viz. 

I.  Scrifitiim  {m^x^nvA  xrriplion) :  viz.  express- 
ing the  meaning  of  the  party  or  parties  by  a 
determinate  asscmbla^  of  words,  and  those 
words  made  to  receive  permanence, — perma- 
nence for  any  length  of  time  that  may  be  required : 
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to  wit,  by  mesins  of  (he  visible  cliamclerA  now 
for  ^n  rri'-myages  in  geocral  iimt  fur  llmt  piirpoHO 
uiDong  civilized  natiooa.  For  tht?  importanceof 
this  operation,  as  applied  lo  cvicicnce,  seoaboye^ 
under  llie  liead  of  Stcuriiics-* 

2,  AuthenUcalitin,1  {i,  e.  tiuclaraliori  i>f  tlie 
nutbf^nttciiy  of  the  script  in  question)  tti  intri. 
Under  this  head  may  be  included  whatever  acU 
arc  done  by  a  jxirty  of  whose  wiH  the  script 
purports  to  be  (ue  expression ;  done  ia  the  view 
of  cauMng  it  to  be  known,  that  the  will  or  con- 
ceptroti  of  wliich  it  purports  to  be  the  cxprcs- 
AiDU  15  reaJly  hi5.  { 

^<  Autlienacatioi)  (i.  e.  declaration  of  the  aa- 
Ihcnticity  of  tlie  fi<?rip!)  ni  trtri.  Under  this 
he;id  may  l>e  inchided  whatever  act*  are,  imme- 
diau^'iy  u|ioii  the  iierfonnaiK^e  of  trOtue  act  of 
aiithenlicatioD  ai  intrA^  dotie  by  some  other 
person  or  persons,  in  the  view  of  caii^in^  it  to 
be  knowQ— not  only  that  the  will  or  concep- 
tion of  which  the  script  in  quefttion  purports  to 
be  the  expression,  is  the  will  of  the  person  of 
whose  will  it  purports  to  be  ibe  expressioii — 
but  aJao  that  such  act  of  authentication  haa 
really  been  jierformcd.  H 


*  S«»k  Ih  cktp,  8. 

CAsioft  tti  wbich  tb«  opvrMkiit  it  We  evnodtnd  M  bdw 
ptffomnJi  Jttdki^  ^wihrntittititn  forati  die  SBliject  u 
ttDOchrr  Boul. 

t  Modet  or  iMtkenik^tM  db  rntfMf*— 1.  ITol^^pby, 
a.  SifttMsM  (oiMsMtM  M  «7inbolic><  3.  Oral  ncopnlioa, 
C  lUcocvitioft  b*  dcMTtmcot.    8m  ckap.  $. 

I  Were  11  aai  Tor  Uiu,  Ui«  si^siitr«  of  so  simtiBfr  "iOMM 
n^ht  b«  tppliid  u  iliff  idftniawftl  >t  inj  pMUtior  poiat  of 
tla& 

ModtiofMlLcstic«tiooabaM,Ka  patal  Dfi^oMlbibtjth* 

VOL*   Jl.  n  o 
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'1.  Extimtnaliou  into  Uic  compeit^nce  of  the 
parly  or  i^artieK  a»^  lo  ibu  unierini?  into  the  con- 
tract :  the  exar)ii)atJon  considered  as  perluim- 
ablir  by  the  imlhkhiaU  by'  whom  the  urt  of 
a  Lth  Clitic  at  ion  fv&  rj^fm  is  itself  authenticated,  as 
above.  This  is  mentioned  ratlicr  ad  a  formality 
Lliai  mifchl  be  used  in  some  cases  with  advan- 
t:ige,  than  as  one  which  actually  has  been  intro- 
duced imo  practice. 

5.  Mnltiplifrate  Rcription,  or  tmnficription : 
penning  many  scripts  of  exactly  the  samcicoor: 
an  operatiort  which,  as  ^eil  in  the  way  of  writ- 
ing with  a  pen  q,»  in  the  way  of  primia(t:»  has,  by 
the  exertionft  of  modern  ingeutiily,  beeai  ren- 
deretl  practicJihlff^  iw  wf-ll  at  Ihc  snnie  lime  as 
at  different  times.  Whence  the  distinction, 
transcription  simultaneous  or  sulisequcntial- 

6>  Rejrist ration.  This,  etinsidcred  as  distinct 
from  3cription,  means  notliing  aiore  than  conser" 
vation  of  ttie  script  or  transcript,  the  original  or 
the  copy,  in  the  ciistf>ctv  and  under  the  care  of 
some  determmate  person  or  persoiihs,  in  some 
appropriate  rcpositoPh'  allotted  to  that  purpose. 

7.  Notification,  competent  andeifectual ;  viz, 
commimi cation  of  the  script  in  cinestion,  in- 
cluding sufficient  information  of  itfi  tenor,  aft 
well  as  of  ils  frxistpncp,  lo  all  persons  concerned 
in  point  of  interest  so  to  be  informed. 

Such  are  the  formalities  applicable,  and  with 
little  exception  commonly  employed,  in  relation 
to  legalized  contracts.  Sticb,  for  the  most  part, 
arc  the  fonnalities  not  in  the  nature  of  the  sub- 


nxn»  «« i|j  cut  of  ftutbenticatiDn  al  Mri .-  in  point  oi'  pna* 
ikt,  »i^RatiLrc:  ti«iiLt1!y  ouomaHtic:  only  iacaae  of  tirceniiy, 
aymbalie. 
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J'ect  iocapable  of  beJDg  employed  in  roLition  to 

I>&w^,  however^  the  direct  work  of  a  wi  of 
futictionarie»»  oil  wlwHe  operations  arc  habitually 
exposed  to  public  view,  are  in  general  ao  circum- 
stanced, that  the  o)>erutions  above-mentioned 
either  hsvc  rw  npf ilicution,  or,  if  Ihey  liuvc,  take 
place  and  produce  thririntt-ndedi*fli.-ctaA  it  were 
of  course.  But,  in  respect  nf  three  of  theae 
opcmUons,  viz.  Kcnption,  transcription,  and  noti* 
ficarion,  practice  will  be  seen  to  e3:bibit  defici- 
cucicH  tuo  considerable  to  be  brought  fully  to 
view  in  a  woik  on  evidence^  luid  at  the  same 
time  too  important  to  be  {lassed  over  allogelher 
without  notice'. 

A^xo/act'i, — iheclaasoffoeU  already  brought 
to  Wew  under  the  denomination  of  Ir^aify  rj^jcra- 
im  facts;  of  the  i»evcii  diKtin^tsh'ible  openitions 
above  sp^tkcn  of,  under  ihe  n:uue  of  forma/tiics, 
MB  applicable,  and  wiih  advantage,  to  contiactN, 
four  only,  viz,  9cnpt)on»  tmnacription,  pcgislra' 
lion,  and  notification,  are  applicable  to  the  pur- 
pose of  preaemog  the  memory  of  facts  tlius 
taken  at  Ur^.f 

Among  t^lly  applicable  facts,  a  distincUoo 
has  already  been  made,  distbguishing  those 
which  have  come  under  review  of  official  per- 
SODS,  occupants  of  the  several  Cfitablifihod  offices. 


*  Vide  infri,  Cfa.  6. 

f  Asdieolicstioti,  wbsdifT  ah  nfira  o«  ofr  rjtrd,  »nd  ois- 
miaBiiun  inlo  <iciippt1cBcir,  arv  o|Mjationi  mWich  luiv  mi 
■pftlk^iion  but  CO  llio  tupp<»iirion  of  tbe  exJHMkoe  of  t  per- 
fon  occupied  in  ih«  prcduf  iiod  ornprtnkiiM  of  will,  of  tbo 
nvEDbti  of  tLo«t  fram  alieaoe  fiicti  of  llie  cU^  li«ie  in 
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prirate  sa  well  as  public ;  in»»mtir1i  afi  they 
cnn^'tni  i>f  acU  done  by  or  under  the  direction  or 
those  neraons,  or  of  facts  which,  on  the  occst* 
aion  ol  such  acte,  wen:!  taken  by  them  into 
contenn  plat  ion.  Scriplion,  tranFcription,  and 
registration,  are  operations  which,  in  reiaiion  to 
fttcts  of  this  rlei^cnjitKinr  luive  by  the  M-ry  sup- 
.po.'sitioti  been  (o  u  tertaiii  extent  jierfurnicd. 
But.  io  relation  to  cvcrj'  such  oHicc,  whatsoever 
other  more  direct  purposes  have  heeri  provided 
for  by  the  extent  which  has  happened  to  have 
been  giveji  to  llie  mass  so  regisiert-d,  it  may 
still  hu  matter  of  consideration,  whclher  (to 
adapt  it  to  the  purpose  of  preappointed  evi* 
donee)  an  ulterior  extent,  and  in  a  *iuitable 
shape,  might  not  in  this  or  that  instance  be 
given  to  the  ma^s,  in  such  manner  as  to  add  to 
me  services  at  present  derived  from  it. 

Tlie  ffiets  and  other  tran^aetionii  that  are 
or  ought  to  be  preserved  in  remembrance 
under  the  direction  of  persons  invested  with 
judicial  offices;  these  judicial  facts,  together 
with  the  advantatre  which  in  various  shapes 
might  by  the  let^^lalor  be  derived  from  the  eon- 
1ein]i1ftlion  of  the-Tti,  sirir  Htnon^  the  objects  to 
which  the  above  observation  will  be  seen  apply* 
ing  itself  with  a  peculiar  degree  of  force* 

Such  being  the  operations  capable  of  being 
applied  with  more  or  less  advantai^  to  the  pur- 
jMiwe  of  coToniunicaling,  by  nicaJis  of  jireftp- 
pointed  evidence,  the  existence  of  the  objects 
rc^cclivcly  in  qneEttion;  by  what  means  shall 
the  performance  of  those  several  operations  in 


■  Vid^  infri,  ch«p.  B. 
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so  far  as  they  respectively  promise  to  be  sub- 
servient to  that  purpose,  be  endeavoured  to  be 
secured  ? 

In  each  respective  case,  shall  the  perform- 
ance of  these  several  formalities  be  endeavoured 
to  be  rendered  obligatory,  according  to  present 
usage,  by  what  is  called  pain  of  nulUt^f,  or  by 
punishment  in  any  other  (and  what)  shape  ?  Or, 
after  indication  given  of  such  formalities  as,  in 
the  case  in  question,  promise,  in  the  character  of 
evidence,  to  be  of  use,  and  the  doubts  that  will 
naturally  be  produced  by  the  non-employment  of 
them,  shall  observance  be,  in  any  and  in  what 
cases,  left  to  the  option  of  the  parties  inter- 
ested ? 

To  these  questions,  answers  will  be  endea- 
voured to  be  provided,  in  so  far  as  they  have 
application  to  any  of  the  several  divisions  that 
have  here  been  made  of  the  subjects  of  pre- 
appointed evidence.  The  subject  of  contracts 
is  the  only  one  to  which  they  will  be  found  to 
apply  in  such  manner  as  to  operate  with  prac- 
tical importance. 
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Sjbctiok  I. — Kpw  «/  preappointed  mdGnu  itj 
ttpplied  to  conimcts. 

Or  tlie  adv^^nbtgeK  nt  uses  rleriva^Ule  fmrn  a  due 
application  of  the  principle  of  preappointed 
evidence  to  the  case  of  contracts,  a  sort  of 
anikipaled  and  general  view  hus  bucn  ijiv<?n 
already.*  It  remains  now  to  bring  them  to 
view  one  by  one. 

The^c  ii.M*s  seem  crtmprHhenflihle  under  the 
following  head»: — the  dcacriplion  of  the   u»e 
being  in  each  instnoce  taken,  as  above,  from  the 
description  of  the  mischief,  id  the  prevention  of 
which  it  coi]>jifet«. 

1 .  Prevc^ntioa  of  rtau-notorictj/  und  oblivion : 
VIZ,  with  respect  to  the  existence  of  the  contiaet, 
A  contract  can  no  othcfM-iac  be  of  use.  than  in 
as  far  as  the  existence  of  it  »s  known.  Were  it 
not  for  the  art  of  writing,  tlic  existence  of  a 
contract  might,  after  haviog  been  known  one 
day,  rease  to  I>e  known  the  next. 

2.  Prevention  of  miccriainiy  in  respect  of  the 
import  of  it.     Writing:  is  little  Icsz^  ucccssai^'  to 

*  Cbmp.  h  tecL  3, 
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llii*4  inir|j«ise  th;m  In  the  foni>er.  Without  a  div 
tcmutiatc  fictof  words  allotted  to  the  cxpre««>oa 
of  it,  the  imjKirt  can  never  be  other  than  ii>dc- 
tcrminale:  aud  it  U  only  by  writing  that  the 
words  can  b«  readere«l  dutcniiitiatc,  ;uid  Kecurt-d 
UM  well  a^insl  total  oblirian  u»  Hgiiinst  ch3uigi::s. 

3,  Prevcation  of  spunoMJs  tviitfuiif^  and  of 
ipunvium'^s  m  c&MracU,  When  the  whole  con- 
tract is  «purioua,  it  18  the  product  of  forgery  io 

^the  way  of  fabrication:  when  spurii^us  m  this 
'or  tlmt  part,  through  any  other  caii&c  ilian  un* 
iiitentkina]  evntt  on  the  part  of  ttie  »£nbe,  it  ia 
the  prodtirt  of  forgerj'  in  th*^  ^'ay  of  alteration  : 
mid  by  obiitcratiwi.  the  import  may  be  rejulcred 
«puriou9»  ei'cn  where  tikcre  are  no  ^purioua 
worde< 

4.  Vn:\en\ity^\  %>(  Mu/uirit/ tjAiijim-dt  nr  in  utlicr 
rt-nprc(s  tmfair.  or  uay  ritivui,  contracts.  Of 
the  different  caAe5  in  which  the  epithets  aa/inr 
or  nn/air/jf  ohinmA^i  may  be  applied  to  a  con- 
tract, Riention  wit)  be  mado  presently. 

5»  Prevention  of  inhiry  to  third  persons,  viz, 
Mich  injury  a»  might  he  tlic  result  of  non-noto- 
riety of  tlie  contract  with  rclcrcnce  to  Hiich 
third  [lerwDA  :  JbrinAtaocc,  a  contract  whereby 
the  property  of  a  debtor  ia  dis|>oMKl  of  in  favour 
of  a  non*cre<litor,  to  the  prejiKlice  of  credttors ; 
or  of  one  creditor,  to  the  prejudice  oJ'  co-creJi- 
tors*  Tbia  nso  may  pi^rhaps  be  considi-rcd  an 
belonging  to  the  clniv^  of  diri^ct  wsk'^  :  n  contrarl 
of  this  dcscnption  being  irfcmblc  to  Ihe  head 
if  uitfair  contracts^ — iinlkir»  via.  with  refc- 
>Qce  10  tliinl  pcr«ona  thus  exposed  by  it  to 
injury. 

0,  Production  of  revenue  1u  ^ovinum-ut. 
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"  In  tliis,  Ihc  last  upon  the  list  of  piirrosrs,  vrc 
sec  ail  uJvant&g^::  allugcUicr  xuid  of  ull  natuml 
coimoaion  with  the  fivo  precediD^  ones,  and 
with  ihe  general  object  jmd  use-  of  evidfnce. 
But,  xvlien  ihc  councctioTj  is  once  fuTnieJ,  it 
contributes  a  roatcrial  assistance  to  those  other 
orig'inal  and  direct  purposes :  mafimuch  as  the 
advantage  dcnved  irom  the  institution  in  this 
point  of  view  is  carried  to  account,  and  senses 
to  set  ill  the  «cale  agaiust  whatever  articles 
are  cliai^eable  upon  it  on  the  Aide  of  dt^*- 
advajitage.* 

As  to  ujtftiirness;  various  arc  the  ways  in 
which  it  may  happen  to  a  contract  to  have  been 
unfairly  obtained,  or  to  be  in  other  nispocts  un- 
fair or  villous:  the  mode  of  thu-  viliousnesa 
being  determined  or  indicated,  cither  by  the 
efficient  cause  of  the  contract,  or  by  its  effecta 
or  tendency. 

The  following  are  the  cases  in  which  its  un- 
faimeRii  or  vitioiisness  results  from  the  nature  of 
i(«  efhci«ut  ciiusf : — 

!•  UfHhif  vtxrcion ;  whether /jAj/^if*?/,  by  bodily 
force  applied,  or  fMi/choh<riciit,  by  fear  of  undue 
suffering  (preficut  or  future)  impressed, 

2.  Errvrteoiis  supvmtion  of  ohJi^atitm:  viz. 
lepiK  or  perliap*,  in  some  cases,  even  though 
purely  moral-  This  is  in  fact  a  caw  of  unrjiie 
coercion,    though  no  person,    other  than  the 

■  tliifl  1^1  taip:lu  iKirbnpi  vithovl  impropn^t?  be  stmck 
tml  nf  chn  lim  nf  n^Afi:  tanctt  a  ui  on  corumcu,  in  trhcit* 
cnri  naanncr  laid  on,  it  aithcr  n  laT-tut,  Ibolit,  a  ixx  upon 
juilicf.  which  is  pcrVinpA  the  wcnti  of  ftll  toxctt.  or  ti  tos 
upon  ihr  trjinufcr  of  piopcrtv,  nliit^li  i>  one  of  tUe  worvt,  oi 
both  io^thcr.-H-£di7tfr- 


tvtr.n:] 


IN  OeKCRAt. 


4S7 


party  himBcIf,  be  mstrurocntal  in  the  applies- 
XtoD  of  it. 

3.  VtZMd^poiitite  fraud — on  the  pari  of  an- 
other jKirtv  ttj  the  conliact,  (or  of  NOnie  otlier 
perKon  ac^liDg,  u-itli  or  without  hi*i  coninnKsimi 
or  privity,  in  bis  behair)>  opentling  by  fal!*e  ropre* 
ftcntalJo»s.  assertive  of  Uic  eventitft)  existence  of 
some  bcnetil,  by  which,  supposing  it  to  ftccruc, 
tbe  contract  would  in  w  far  have  been  rendered 
a  fair  one. 

4.  Fraud,  OTgrfli/rr  or  pflwiiw  fraud:  opcratiojf 
by  sitcJKC,  or  say  rWicwjcr, — a  ncpati^'c  act, — by 
non-disclo^tirc  of  Ihw  or  that  circiimsiancc  of 
disadraolagCt  in  respect  of  wiiicb  discloBure 
was  due.* 

A.  Urroneoits  ftupponilicfii  in  regard  to  r^lue: 
viz.  an  over-iraluc  IxMn^,  in  the  mind  of  the 
party  tn  qucAtion,  aacrib^  to  tlio  thing  acciuircd 
to  him  by  the  contract,  or  an  undiT-vufuc  to 
tbe  tbin^  parted  with*  Though  theiv  ure  many 
cases  in  which  the  T«scis«ion  of  a  contract  in 
thift  respect  unfair  might  not  he  eligible,  there 
arc  none  in  which  the  prcventton  of  it  wouid 
not  be  useful:  viz.  on  the  Ruppo^ilion  that, 
stippofiinf;  the  real  value  known,  the  contract 
would  not  have  been  entered  into, 

6.  IrtJaiiity:  including  ww*air«,  cadwdy^  and 
intti-ticaiioa,  in  ho  far  as  productive  of  the  j<ime 
effects.  It  i»  only  in  m>  far  as  these  circum- 
stances arc  respectively  productive  of  unfoir- 
oest  in  one  or  ottwr  of  tlte  modes  above  men- 
tioned, Uiat  the  contract  ought  to  be  con^dered 
as  rendered  unfair  by  them. 


*  Aa  whfD,  for  a  bo>r«««  kaora  to  bo  immiiikI,  ud  no 
qwtioai  »k«!d,  ihtf  prkn  or  ft  XHiiid  one  b  t^odftA. 
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7.  TujfmoH^nesi  if>  thm!  persom^  the  public, 
at  Hrf^e  iiichided :  injiiriousue-^s,  certain,  or' 
more  or  lei*8  probable  :  provided  the  amount  of 
Micli  injury,  all  circumf^tances  considered,  be 
prcpoudcnmt  over  the  ainoutU  of  tbc  aggregate 
benefit  to  the  particy- 

8,  Siibornaiion:  the  proapect  of  a  benefit 
considered  as  derivable  from  the  contract  beinjr 
employed  by  one  party  hs  an  jfiHirnment  of 
Hubr>r nation,  for  the  purpose  of  engf^ing  ai\- 
other  in  tJic  commission  of  some  injuriouH  act. 
In  this  ea^^e,  the  injurioutv  tendency  is  con- 
sidered as  being  m  conteniplaUon:  iii  the  tiist 
preceding  case  it  may  be  lit  coiiteiuplfLtioTi  or 
not- 

It  is  natural  to  all  contracts  to  be  beneficial 
to  all  parties  to  them.  A  contract  neither 
ought  to  be.  nor  commonly  is.  intended  by  the 
legislator  to  be  legalized,  but  on  one  or  other  of 
two  H  up  positions,  vi/.  that,  at  the  time  of  ity 
being  t^ntnvil  iTiln,  il  ii4  (»1  leaNl  in  it*«  ap[»:ii^iit 
tendency  and  promise';  beneficial  to  all  parties. 
and  not  injurious  (o  any;  or  in  a  greater  degree 
beneficial  to  one  parly,  at  least,  than  it  ifi  injuri- 
ous lo  all  oiherfi  put  together. 

In  the  e^s^s  above  brought  to  view,  a<i  cases 
of  onrHinifKA  or  vitioiihOfSs.  Hie  Mipfiosllioii  irt^ 
that,  if  beneficiiii  to  one  or  more  imli\i(!itAl!(,  it 
ift  not  to  him  or  them  bcncticial  in  a  degree 
equal  to  that  in  which  it  is  hurtful  to  some 
otiier  indindual,  or  other  individuals,  or  the 
public  at  tar^e,  put  together. 

In  cases  1,  3,  4,  and  Q,  blame  on  the  part  of 
some  individual  i%v  other,  nalnrally  btjt  not  ne- 
cessarily a  parly  to  the  contract,  i^  ascribed ; 
and  it  is  in  Inc  wrongful  conduct  of  such  indi- 
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vidual  t]ia(  tho  unlainicfis  of  tht:  contmct  h&s  its 
source.  In  the  other  four  035cr,  no  Auch  bUmc 
fofiDs  GLDy  necessary  port  of  tlie  c&»e. 

Section  II. — Formaliii<s  m  luc  »/i  Utc  nwe  ^ 

Wchavc  wen  tlwcvil  quaJitics,  which,  in  tho 
instance  of  contmcts  tukcn  in  the  a^gregati% 
arc  liable  to  hiivc  plaex% — norMmUtriti^,  UHca^ 
iatHitf,  tpuriOHsntnA^  uri/airMcu:  wc  ha\T  wea 
the  different  sbapCA  in  which  it  may  hapjKn  to 
unfatnics^H  to  preivcnl  itself. 

We  have  seen  ihe  expedienls  which,  under 
the  nune  of/omntn/ifiW,  are  in  u9e»  for  the  appn* 
rent  [nirpose  of  afTiMiltiif^  tn  tlie  |r.trrie»  a  pni- 
tM^ion  to  a  certain  exU-iit  agutn4t  thc^:  eviK: 
viz.  scnption,  atithcnticntioa  <arA  iVr*},  authcntj- 
caiJOD  d6  citrtit  muUiplimtc  scription  or  Iran- 
■criptioo,  registruUon,  and  notifieation. 

A|iaiji9t  fKm-notorifiy  and  nncettainty^  «crip- 
tiuo,  r>f  itself,  am)  willioiit  any  rxpense  of 
thoiigiU  l»efttnwecl  u[ion  the  adapiahon  of  il  to 
those  itscndfl*  affords,  in  a  considerable  (Uiou^ 
far  from  a  complete)  degree,  a  remedy.  SpuH- 
oufoess,  in  the  chanicter  of  an  eTil,-^-aiiUienu- 
eatiuD  ab  tNtri  and  a6  estri,  in  the  chamcter  of 
remedies, — in  ihca*  may  be  seen  the  nbjectft  on 
which  tbe  p^atcfit  exiken«c  of  thought  appeara 
to  have  been  bestowed. 

Of  authentication  ab  ifHrAt  practice  prcflonta 
fire  diftin^ishable  modes:  I.  Aui&graph}f  oT 
hokgraphy.^  2.  (Jiwwiitfrfir  signature,  3i  Symbolic 

"  Ib  tli«  Itanft^  ^r  Kr«Mh  1*«,  t  Till  vnttea  Ti^m  bo- 
tiaobg  to  tiMtvy  ih*  taiatot'«  o«u  L«n4l  U  dutiaculUicd 
by  tlic  aippclUtiim  of  r^ttaMcnJ  hohyr^ip^ 
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signature.     4.  SigiilattoTK     Ti.  RtCJttgnHion :   viz, 
oralp  or  by  deportment. 

In  comparison  of  the  three  next  mcnlioned  la 
it,  fn/to^rtip/ttf  or  /ioh^n:phi;  (wliichever  be  the 
word  employed)  ]»fe^eiitH,  as  against  spuriouj^^ 
nes.s,  by  fiir  the  hf.nt  secunly-  Meu  (.say  the 
Engbsli  hw  book#)  iirc  distJuguislied  by  their 
haiid-wnting.  as  by  ibcir  feces.  Wboaoevci  be 
the  pemnan,  hk  band-writin;>  pret^nts  [as  long 
as  ific  paper  or  otbor  sub^tsrce,  ami  the  colour 
orutbtT  iimrks  bnprinU*):!  uii  it,  bi>t,)  ;i  sort  of 
rra!  evidence,  a  species  of  circumstantinl  evi- 
dence, of  hifl  idcntitv:  and,  fio  far,  of  the 
E^uinenesti  of  the  script,  SpurioiiEncafi  in  Mo 
19  the  only  modification  of  spurioasnesfi  to  which 
the  security  aftbixied  by  any  of  the  tliree  otber 
modcA  of  atilbenlirily  fijipIieH:  »g»in»t  spiiri- 
ou snes ft />rn ^frtrfr,  \\i\%  nione  prew^nt**a  remedy: 
except  that,  in  cii5C  of  faUibcation  by  simple 
erasure,  holography  taken  by  iisclf  has  but 
little  application,  inasmuch  as,  in  ca*e  of  can- 
«?ilation  or  abrasion,  bands  arc-  not  distin* 
guishable. 

But  in  some  ca*es  this  most  efFeclual  mode 
of  authentication  is  physically,  in  0th^rB 
deemed  prudcntially.  impracticable :  ph^si- 
dJi/t/f  afi  wbere^  in  ca^e  of  a  sin;7lc  coniraclinf; 
party  (as  in  case  of  a  iast  v^Ul).  the  parly  ir  by 
want  of  skill,  or  by  debility,  rendered  unable 
to  write:  and  mnrpover  wberevcr  there  arc 
contracting  parties  more  than  one ;  unless  tiic 
ta«k  were  divided,  each  for  example  writinc 
t]io«C  clauses  and  those  alone,  in  and  by  which 
himself  were  bound  :  pnularlwlii/,  viz,  llie  vexa- 
tion^ (the  trouble  of  M-riiing),  beiri^  mure  Ihau 
the  party  in  question  chose  to  submit  to. 
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2,  In  the  cmmaatk  mode  of  stgniturc  may  be 
fiocn  the  succcdaac'um  m>  naturally  rcaortcu  to, 
where.^abihty,  sutfioicot  at  least  to  the  writing 
of  the  words  that  enter  into  ihe  compositiou  <h 
the  man  K  name,  tu>t  bciri)j  u  anting. — holography 
baa,  in  any  of  the  ways  just  mentioned,  nccn 
kred  impracticable. 

!;}.  ]n  the  symboUc  mode  of  signature  may  be 
Men  the  succedaneum  resorted  to,  where  even 
the  decree  of  ability  necessary  to  the  use  of  the 
omjiniutir  mode  is  aefieiciit. 

liul  in  thj«  mode,  whatever sectirity  is  afforded 
by  the  two  other  nkodes  (viz,  against  Hpiiriouit- 
ness  pro  parte  m  well  aB  m  tciQ  by  the  hologra- 
pliic.  Af^iiiftt  sipiiriousnesft  tn  (oto  by  tlie  ononiaiii' 
tic)  is  ni:«tii^l)y  w»i\ting :  a  cnus  (the  u.^iial 
mark)  a  croftH  maude  by  one  man  not  being  dis- 
Un^uisliable  from  a  cross  made  by  another,  Die 
rrai  part  uf  evidence  has  no  place.  Recogni' 
tioti,  viz.  by  deporunentr  is  the  only  way  in 
which  this  mude  of  autheDticatiun  can  be  said 
to  o|>ei»ie. 

4,  Sij^llalicfi,  n  succedaneum  tn  (or  rather 
mode  of)  onomastic  ^gnaturc,  wa3  the  mode  in 
uie  in  tho^e  times  of  barbamm.  when,  even 
amonfi;  perwnn  of  rank,  skill  adequate  to  so 
much  'Ar*  o[i<i<iKt>«ti<'  %i^Tmtnre  was  rare  :  and  so 
nnich  lt:KN  atUiiiKihlf^  for  any  forlnclclen  pnraoso 
was  the  art  of  the  engraver  than  the  art  of  the 
ordinary  scribe,  that  the  mode  thus  substituted 
was,  in  ti\e  character  of  a  security  a^^niit  spun- 
ousnets  ii»  l&to,  but  little  inferior  to  the  mode  to 
which  it  waft  i4u1>stituted. 

At  [UT>en1,  and  since  the  art  of  writing  tuts 
become  comparatively  commim,  fti^llation,  to 
the  character  of  a  source  of  real  evidence,  has 
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gone  completely  out  of  use.  The  otiat  of  arm*, 
that  subdtJtutc  for  a  name,  iuvented  lor  the  u»: 
of  those  who  could  neither  read  iter  write, 
migiit  in  this  way  tie  not  alli^etlier  wiihixit  its 
uw.  But  even  thi*  is  not  emplojeil,  except  by 
accident. 

Situation,  at  one  time  an  efficient  and 
ulmost  the  fiole  security  agaiu&t  fraud,  has  for 
this  long  time  past  dei^'ncrati-^  into  an  idle  and 
tni&cbievous  ceremony  :  •  answering  no  oiber 
purpose  than  that  of  rccognilioii,  for  whirh  the 
oral  mode  might  and  doc»  serve  equally  well 
without  it. 

6.  Recognition,  viz.  oral,  or  by  deportment. 

When  the  rocde»  (or  any  of  tlie  nnxieit)  of 
aiitht-iiticAlion  Hlre^dy  enumeraled  have  lit^n 
employ&d,  little  good,  it  should  seem,  couki  be 
done  by  stiperadding  this  operation.  They  all 
of  them  »ii()po«c  and  include  in  thcmsclvca  an 
act  of  rceo^^nition. 

That,  in  the  inslaiK-e  ofan  instrutiteiit  purport- 
ing to  contain  an  expression  of  my  >vill,  it  should 
be  put  out  of  doubt  that  my  Mill  hafi  been  com- 
pletely and  dctcnninately  formed,  is  n  result 
unquestionably  to  be  deitired ;  but  when  an 
operation  peribnned  by  permanent  signs  has 
IjcL-n  ulrcndy  purformtd,  and  applied  fiUmf  owe, 
how  an  of^cration  not  performed  by  otht;r    than 


•  In  Kriplijih  prnctico,  d^nonsiTy  minf-tiiofnua.  Under  Ujo 
ffc-jnthcmsr  <*rftUimi  i^tl^^^t  *'^^'  upon  the  wakU  for  rtr-CA- 
tions  of  cviiimiitiiii:  »af«  iiiju*tice»  Vtjm>  cAtr^ctcd  out  of  tlie 
abiriK'p  of  Thin  iiurli-ti  .?pf¥mniiy^  Q  pfcipnfr  for  n^iph'inK  the 
f>rmciplcor  nrjiljficntion.     Soir^  iniliumfrcti  mu«t  huvc  a 

ci?rinmiy ;  more  diiappciintnirtii  nnd  dJinrm  nn  i\xe  one  jiuit, 
more  urbiU'try  power  bud  prcdatoiry  opulence  «n  Uitf  oUL«r. 
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evanescent  signs  is  capable  of  afTonJiiif^  tny 
&ddilion}il  HectiriLy,  does  not  fict-.m  efutily  pt-r- 
ceptiblti.  in  the  case  of  onoinafttic  ftignalur«, 
the  net  uf  writing  tbc  name  serves  not  only  tbe 
purpose  of  rcco^itioii  by  dcportmctit,  but  th&t 
of  real  cvicli*DCO,  permanenc  circumfttstniial  evi- 
dences; and  us  to  i^yifibotic  Mi^nuhirt;,  thuui^lt, 
an  rIjutc,  it  in  scarci-'ly  cajmlik*  of  tcrviiig  the 
purpose  of  rc&l  evidence,  yet  either  it  aDswerA, 
and  of  itself,  the  purpose  of  rtTogmihn  [vix. 
reeocfnitionby  cle|x>rUnont%  ortimean^  uoUiiug, 
and  answers  not  any  purpose.* 


*  It  vroabi  ba  in  the  iQitiLn4)e  of  ft  fiut  t^iti,  if  in  tha  in- 
etttm-  of  ^T  tp«icft  of  contmci  (and  lli«l  only  in  one  pwti- 
culnr  Gai«,  ni.  llmt  of  htiogrnpKif).  thai  tlic  rcquiulUitL  of  in 
iCl  of  recogritKinp  ma  diitjuct  from  tcriptivn,  wlirtlLvr  iu  thn 
«iy  of  fkofofnvp^.or  m  the  w>v  of  moin urir  Bignniurt,  «Ould 
fe«or««4.  For,  of  ft  kkst  will.  OB  controdbtSsfuUlied  fram 
4 contract  of  everr  olbrr  ilnciiolivu,  ii  »KdisUnctit<diii> 
fmcDrr,  ilut  the  dttpoftitioai  madi?  by  it  arf  d«higD(sl  hj  Uw 
to  fvmaiii  to  Ihft  Jul  iaom«ot  subin!!  xo  iho  power  of  hitq  by 
vho«n  tbry  ««ro  fn44c.  B»t,  of  en  intlrufOfnt  wriitRt  In 
formof»inl],  ondwrntrn  try  the  u«ulor  kimvlf,  H  mAvhe 
ttmi,  Uu  t  ill  «|ipcDr«  not  ai  yut  utitther  whu  bu  been  mo 
whltva  Iwd  ncoirod  tku  olumaic  dcCorniiiAUon ;  unce,  Imt- 
■eg  vTitUii  it  to  verrt  >«  a  Mli)tict  of  cooudcrotion,  i(  nxnj 
k^rth^pptntAwhtm  to  bare  kcptti  by  him  in  thftl  virv  tot 
mny  knph  of  dnw^  Some  otl»^r  an  (il  nty  b«  Mod)  MUe 
mtractdWuoM  fra«  ih*  ttieroodof  vnciasit«  a  rkcb- 
•ftrr  to  d«non»lnAt  thai  kit  nJDd  li  fii*d. 

Thu  refuaniiif,  bowovf-r,  don  tiof  w<ca  cocirliiun!.  If,  »t 
lh«  tivM  of  bi«  Vfilip^,  h«  uvfl,  1  pr«  ioch  a  ihrng  tA  tncb  ft 
pcrvm,  il  b  a  >i|nit  and  acenU  a  aaffidcailt  ««rc  one,  Ibai  at 
tkal  lime  (i  «L  iioi*n  to  ibo  atkoOMfit  abicb  |r«ir  a  flnbb  lo 
ibe  tut  word)  i»ch  wm  h»  dn^nniiuir  inrmtioa.  That 
iatentioB,  true  it  ii,  nuy  bav«  chaai^od.  But  m  may  il,  utd 
with  oq«dprohabtlilytaMKMs1k,inihcpTf«rfiGCofwrt»eai«», 
he  bad  pcrwvicd  no  cspfcw  net  of  tooofoi^D*  by  pronoubc- 
tn^aformofvord*;  aM  vbiMOom  tbc  ebao^  otay  Lara 
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Rcco^ition,  if  performed  by  oral  discourse^ 
or  by  two  uul  of  the  four  tuoclcs  of  aiitbc*utica- 
lion  whic'li  have  been  eniiTm.-nit4.-d  (symbolic  fiijj- 
naturc  and  fiipilktion),  requires  the  presence  of 
at  Icaac  one  othtr  pcr&on  m  the  cbaractor  of  a 
pcrcipkjit  ^vitne&s,  to  see  or  liear  it,  so  tliat 
eventually,  on  a  judicial  enquiry^  ia  the  charac 
ter  of  a  ikpt).ihig  witness  he  may  narrate  it. 

Authentication  a/f  ctCr^,  viz.  by  attesting  wit- 
nesses, is  therefore  tlic  only  mode  in  which  the 
authenticity  of  an  in,strument  of  contract  cun  be 
proved  by  direct  evidence.  Without  Buch  addi- 
tional proof,  tlie  factuf  the  authenticily  will  have 
no  other  bniih  to  rest  on  than  what,  tis  nliovr,  is 
constituted  by  the  drcum^tmHini,  the  real  evi- 
dence. 

But,  since  tipnficafit  cnoniasiic  eeaU  have 
ceased  to  be  in  use,  it  iw  only  in  th(?  case  of 
those  mIid  are  able  to  wrilc  ihaL  ihi?*  rt:ti/  proof 
of  atilhenticity  can  have  place:  and  even  while 
significant  seals  were  in  U5c,  forgery  by  fabn- 
cotion  of  that  species  of  evidence,  thongli  but 
few  were  capable  of  so  mnch  as  attempting  it, 
might  with  Kss  danger  of  tielecticn  be  executed 
by  any  of  those  f<?w,  than  nny  iinitcition  by  one 
person  of  the  hand-writing  of  ajiothcr, 

A  person  m  whose  presence  a  parly,  while 
performing  in  relation  to  any  such  instrument 
an  act  of  recognition  (oral  or  oy  deportment,  as 
above),  is  «een  cjr  heard  to  do  mi,  acts  thereby. 


Iskcn  ylactt  thrrc  ia  uo  morif  difficulty  in  hn  txprr^iac  it 
in  the  body  of  (hv  insivumcnt,  «uIi9Ut  ^ij  VucU  fcnaiJ  act 
of  rerognilbn,  Ihnt  afttr  k. 
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whether  so  required  or  iiol,  in  relation  to  sxurh 
acl  i>\'  retof^ilion,  rti  (he  cbamctet  of  u  jhtcI- 
]»rnt  witness :  and,  ao  loug  aft  he  \»  in  cxUtcncc, 
)Q  &  sUlc  of  &anily>  and  forlhtrominff.  m>  long 
Uierc  exists  n  pcnH>n  by  means  of  wliosc  to*ti- 
mony  the  btrinaic  autht^tication  of  the  inslru- 
meiit  in  question  is  capable  of  being  proved  by 
dirL^t  ev  id  Cilice. 

By  ibe  niraplc  perception  tbus  obtained,  an 
Rtlditional  Mscurity  ik  unqucstionaUy  nflordcd  : 
buf,  if  Ibe  process  ofauttienticfltkm  be  moreover 
performed  by  such  percipient  witneiiR,  the  se- 
curity rec^ve&  iherf  l»y  a  nianifefd  inrrea^e, 

1,  Altbongh  the-  Ai^i^atiire  bo  but  i^vtnbolic; 
yet,  if  sufficient  measures  be  employccf  (it?  they 
always  uii^ht  be  mid  ou^ltt  to  \yQ]  for  retiring 
a  mode  of  inicrcour^  wiih  sitcli  attctiinf^  \rit- 
ness,  for  (he  pur|M>yc  of  h\%  eventual  forth- 
comingni^ss  m  the  character  of  a  dp[>os?ng  wil* 
ne&i.  It  ^vill  thi^reby  Ji^ennre  to  the  |>artirA  and 
their  representatives  the  bcnclit  of  hi.i  direct 
evidence  (the  acridenbt  of  expatiialion  and  et' 
provinciation  and  insanity  apart)  daring  bis 
liEetime. 

2.  If  th«Hi)fn»turebennomaj«tir;  in  that  caae, 
to  the  benefit  of  hii4  direct  tcfttimony  18  added 
that  of  the  circumstantial  real  ovidcnoc  afforded 
by  his  hand'Wntinj^;  and  that  neither  defeasi- 
ble by  death,  nor  by  any  of  the  aectdenti:  just 
imnitioaed,* 


vDuM  ftctrurli  liAVG  lx4B  votfih  mcntioiiin^  hm  it  not  l^ent 

caiA  of  atifiuiien  nnd  tf^ninitinaH  «  liuk  ftluig«lli«T  u«f«- 
mtf  to  f)cff«m  I*  thftl  of  ■ubji.virD|>  10  m  cIaic  fcntin^r.  %nd 
diltiaEuiAhittc  friMB  envy  oitwt  fuel,  tkc  r*cl  whkli  it  tlic 
vm.,  II.  II  n 
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trtw  and  prop«r  lubj^ci  of  the  l««liniofiy  ihui  ^rvtn :  t!b«  fMt 
vhicb,  upon  th*  Urangth  of  luch  Ui(I»so;iy,  may  wiih 
be  uL«D  for  pfOTod, 

L  In  EhficnnrDr  a  dccd.h  in  ihv  mctc  ttti'i  of  rcm^iiinii» 
tnil  Ticthinic  morr.  VirniffEor  nrknowUd^d  ihr  iratramcur 
in  quali4>Tk  it)  tw  hi%  act  xnd  docd;  to  conUin  tt«  p^rciiirm 
cfhui  rclLti&Ei  la  tb^i,!  behalf,  thai  cuprEruioa  croiilcd  *t  ^ 

Mdgmeni  ofailMiatbri,  ickhtcriT>ing)  wiiiies«e«,  dA  by  tucV 
BtCeitaiion  sty  trii«,— ti  proved  hy  the  aU««lAtiOD ;  thM>  but 
DOl  any  other  fact  whatcrcr.  The  d^rd  »  full  of  rccic«l«: 
Bud  not  onr  nC  ibi-M:  m\Lkli  |ji-rb:t|i«  bin  U  ThIk.  Of  Ih* 
Iruihcf  any  one  oflhcM  recitil^,  whst  proof^whac  ^und  ^f 
pcTsuai^Dn,  It  ^^n  by  the  luhncrlptJon  f    Not  the  amatlcit. 

60  ajfaiQ  in  the  rate  of  a  nill,  A  man  Icaiei  na  much 
IBiMi^y  TO  wt  frk-nd.  ic^  much  10  U)i>ihtr.  Aiid  so  on.  The 
vill  lb  airi'«ti*d  atid  iubKnU.'d  in  the  njofltrcguhLrmviQtrrbj 
flio  full^'jtcoinplcincbl  f>rthc  muMuncxccptiotiabl^ivitxicnfA, 
Whul  isttdiultliQ  buWrlpliuii  provc^a^  Tliai he dodurr^d 
Ihff  writing  \ii  qupuion  Ti  hr:  thfr  pxpri^Mbn  of  hit  latr  wb1| 
and  ictUnt«nl :  Ihiii  much,  iLnd  ooThio^  mon>.  Dom  it' 
l^rovc  him  10  hav<:  Icfthdjinii  hiui  i\\\  tJio«<  Bum*,  or  m>  idi 
on  a  uugic  fiulhir^  of  thi-in  ?  No  Aircli  thing.  At  hb  dcadt 
bf  wai,  pprhapn.  intolT^nl.  Ample  hf^wsU,  mippoft^d  hj 
■f^ginty  a»ti9f  id  no  very  uDCoramoa  cast.  )t  u  no  more 
than  vhat  \t  liable  to  happen  to  nil  vilU.  whether  ilicictia- 
lori  art  awjire  of  il  or  no,  frnm  cbangK  uf  innumnuinMii, 
But  men  bare  »om«timc«  been  teen,  who  appviir  10  huvQ 
made  a  wet  of  apojl  to  th^mscUefl  out  of  iLl-  anticipatol 
prospect  of  thctliKappoiiiimrnt  of  their  expectant  reUUnM^ 
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CHAPTER  IIL 

OF     THE     ENFORCEMENT     OF      FORMALITIES     IN. 
THE    CASE    01-    CONTRACTS, 

Section'  I. — Absolute  nulHtif  in  general  an  im-- 
proper  mains  of  enforcement. 

The  benefit  derivable  from  preappointed  evi- 
dence depends  upon  the  observance  of  the 
formalities^  of  which  its  essential  character,  as 
contradistinguished  from  , casual  evidence,  is 
composed:  which  formalities  are  all  comprisabte 
under  two  heads,  viz,  writing,  and  authentication. 
In  proportion  to  the  magnitude  of  that  benefit, 
considered  in  its  application  to  the  several  classes 
of  legally  operative  yizcff  to  which  that  applica- 
tion extends,  it  is  therefore  desirable  that,  in  so 
far  a&  is  practicable  (pnidentially  as  well  as 
physically  practicable),  these  formalities  should 
on  each  individual  occasioa  be  employed. 

By  what  means  then  shall  the  employment  of 
them  be  secured  ?  In  other  words,  by  what 
means  shall  the  non-employment  of  them  be 
prevented  ? 

Consider  the  non-employment  of  them  in  the 
light  of  an  offence,  an  offence  for  which  the 
public,  in  the  persons  of  the  parties,  any  of  them, 


MS 


PRfiA-I^KllNTBa 


[Da«i  IT, 


or  any  other  person,  is  exposed  to  receive  la- 
JUT)', — punifthiQCiil  wtjukU  in  Xlus  tvs  in  other 
caseft,  zfford  Che  Datur&l  tnd  obvious  remedy. 

But  ciermr[iiency  i*  ln-a*  aUogt-ther  out  of  the 
qiM^hun  :  thr^  (.-vil  of  iiiirLi-^liiinnU  i?«  un  evil,  tlit^ 
applicatioti  of  which  woiild,  iii  this  caac,  be  al- 
togctlicr  without  wse.  In  the  caso  of  a  cuntracl, 
be  il  of  whul  kind  it  inuy,  there  is  ulwayn  some 
one  person  iil  least,  whose  interest  and  whose' 
wish  it  is  lh;it  it  may  be  fcllowcd  by  the  effect 
it  professes  to  aim  at :  it&  not  bcina;  roHowed  by 
that  edcct  is,  in  his  eyes,  an  c^-il :  such  he  can* 
not  but  understand  wll  be  the  result*  if  the 
memoiy  of  it  should  perish,  or  the  import  of  it 
be  ia  ituch  or  such  a  way  misconceived.  But, 
to  tliH  |iieven(iimof  that  undesirable  re.'iiilt,  the 
fonnalities  in  question  {viz,  ivritiT^g  in  apt  tenns 
and  Mifhcicnt  fmlhentiration)  are,  if  not  in  evci 
cast:  absolutely  necessary,  at  any  rato  in  every 
case  bif^bly  and  obviouvt^*  and  iiiduMlably 
r  conducive.  Will,  thcrefiire,  (to  givu  birth  to 
which  is  the  fimction  and  sole  use  of  punish- 
ment),  cannot  here,  tn  the  nature  of  the  case,  be 
ever  wanfin^.    Of  the  conditions  requisite  to  the 

f^^oduction  of  the  desirable  result,  the  only  owe 
iable  to  be  deficient  is  powtr,  and  in  parlieular 
lha(  brUTii'h  u^ ptmrr  which  cnnsistN  u^ knrm^rtf^r. 
On  the-se  o<'ra*ioiis,  for  sectirinir  tlie  f^bsrr- 
Taocc  of  these  formalities,  the  principle  of 
viiWtt/,  pmn  of  ufiHittf,  a»  in  the  mn^nagc  of 
FfL-noh  lawyers  it  i«  styledt  i*  the  movin;^  |>ower 
that  by  leffislatoiv,  utider  thv  gniilance  of  prt>- 
fess^onul  lawyer*,  hiis  been  conimonly.  not  to  say 
universally,  employed  :  pain  of  nuUitj',  applied 
in  the  character  of  an  inducement,  a  motive,  to 
the  will :  to  the  will,  a  faculty  which  requires 
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no  such  factitious  moYioj;  power;  a  moving 
power  DbiindunUy  »iitbcictit,  so  far  as  mere  itw 
1^  couccmcdt  opcraliug  by  the  very  mature  of 
tbc  case. 

Cuttsiclt'itMl  in  llw  cltaractirr  of  u  means  di- 
nn-lcil  Id  an  ukJ,  ainl  ihai  cod  llic  giving  eSixi 
lo  ceouinc  and  fair  c^nlrocb?.  ami  those  audi  &» 
il  has  been  the  dcclarot]  iiitcutiooi  of  itkc  tegi«- 
lalor  to  adopt  ami  give  effect  to  by  hit*  coercive 
iM>vrer,  noUiing  caa  be  tnore  unconducive  xtnd 
lOL^ihsiiiKnit,  not  to  #ay  trcaclicrnus,  lliaii  ilic 
ex[>cdiciit4>f  tiullity,  CDiployed  aj^  bilhcrto  it  has 
lH!cn  emplo)'ed.  The  mi.Hchicf,  ilnj  prevention  of 
which  is  professed  to  be  in  view,— the  nuscbtof, 
one  ^*at  branch  of  it  at  leaftt,  is  ibe/rujirtUmi, 
lo  which,  for  VkAnt  ff  llu*  st-«;iintivH  in  iiurblion 
(or  fiomc  of  llicm),  fair  unA  genuine  cuutrartfi  arc 
exposed:  the  destruction  of  al]  benefit  expected 
from  fiuch  contracts,  tlic  jiiib^jtution  of  the 
pang«  of  diitoppointment  lo  the  exuUatioti  of 
sueeest.  To  prevent  this  mischief,  »  one  at 
hm«l  of  Hie  |Hrijfi:-siied  indii  in  new:  and  whni, 
in  the  onMr  in  ()l*e^ti<M),  arc  the  niean>i  employed? 
The  giving  birth  to  the  roi&chief  in  canca  in  which 
il  ^vould  not  oLherwise  have  had  place. 

Shotild  any  one  be  disposed  to  juKtify  tliis, 
it  IV  unly  in  mie  or  ottirr  uf  two  ctiaractcnv  that 
lie  can  tJiink  of  justifying  it. 

Ill  it  m  the  chihractcr  of  ^pcnaUy^  designed 
to  jircvcDt  the  cWl  iu  ipieetion,  viz.  fm^tmUon 
ofrair  and  s^nuinc  contracts  f — But  the  penalty 
involves  (aii  already  observed)  tlie  production  of 
this  part  at  lea^^t  of  the  ver)~  evil  which  it  pro- 
fcMeft  to  prevent. 

I5  it  in  the  character  of  a  ctmcttuion^  an  in- 
/eremt,  drawn  fntin  tlw  cirt:unistiiinv9  of  ihe 
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Ca^e;  tht  non-nliHc^rvaiirt-  of  Uie  rnrimiltties  in 
question  being  considered  a^  cit^timstuittal 
evidcnci^  (and  that  conclusive)  of  the  L-xti^tence 
of  one  or  oilier  of  the  two  vices  incident  to 
supposed  CDuu-auiK^   vis.    spuriousiie^   or   un- 

But,  to  liike  tivr  cusQ  of  ypfiriotiJHcsx,  and  to 
consider  the  non-observance  of  tlicso  lonimliticx 
as  circumfitaniml  evidence  ofthii)  vicOr  &nd  this 
evidence  conclusive  ;  conclusive,  not  only  with- 
out any  support  Iruin  direct  evidence,  but  Hgain>it 
and  in  desmlc  of  any  How  large  soever  a  body  of 
direct  evidence ;  no  inference  can  be  more  un- 
warranted, more  directly  in  the  teeth  of  a  mo*»t 
extensive  and  nutoriouB  body  of  experience. 
Of  contracts  in  any  way  spurious,  experience 
afTuids,  ill  conipariNOii,  hiil  frw  exaiiinles  :  while 
of  genuine  contrsictf*  which  are  neUh(^r  com* 
mitted  to  writing  nor  iLutbenticuted,  but  which 
are  nevcrtticlcss  fiiir.  and  fairly  fulfilled,  on 
all  side^,  the  number  is  beyond  eompari^oti 
greater  (tatanu;  toother  those  of  ^iinull  and  firvnt 
importance)  tnan  tlie  number  of  tliose  which, 
being  conimilted  to  writin;^,  are  at  the  same 
time  duly  nuthcnticalcd  in  form  of  law. 

Not  tliat  nidlity  is  in  itA  own  nature  incapa- 
ble of  bein^  rationMly  and  beneficially  em* 
ployed  :  for^  tlioiigh  it  cannot  in  any  ca-'ie  fad 
of  being  mifl-SpCatcd .  and  inconsistent  when 
considered  in  the  character  of  a  penalty,  there 
arc  cttscs  in  which  — rticre  arc  conditions  ou 
which^t  may  be  just  and  reasonable,  and 
thence  beneficial,  in  the  character  of  an  infer- 
ence- But  everywhere,  under  the  dinninion  of 
the  lerhnical,  (he  fee^galhering,  system  of  judi* 
cature^  these  conditions,  m>  ncces&ary  to  gene- 
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ml  utility  and  justice,  remain,  as  uatumlly  they 
could  not  but  rem&in,  unfulfilled. 
The  condilions  thus  spoken  of  are  as  follows, 

1.  That  knnwled^  of  the  formalities  in  ques- 
tion, and  of  the  ncce^itv  of  the  obfwrvance  of 
them  to  the  ralidity  of  the  contract,  should  be 
present  to  the  mini^  of  every  individual  to  wliom 
It  can  ha{k|)en  lu  be  deuirotis  of  entenng  (he  at 
the  M;itiie  tiinr  having  (>ovrer  and  right  to  enter) 
into  such  cotitract ; 

2.  That  observance  of  the.4e  fomkaiities  l>e  in 
hi8  power ;  and 

3.  That  observance  he  nut  too  httrthewKMiie  ; 
J,  e.  Ih^  burthen  m  grefit  »a  tlnit,  taking  all  ihu 
inntaoce^  of  ob^t  rvance  togetlicr,  the  a^^regatc 
of  the  burthen  attached  to  them  shall  outweigh 
the  (^jgregutc  of  whatever  benefit  in  any  shape 
refiuttsfrom  the  ob«eiTanc«. 

or  ihiase  ihree  Mveral  eonditionv,  let  the  two 
ArRt  l»e  fnllilled,  the  nullity  of  the  contract  is, 
in  caic  of  the  rmn-obfiervancr  of  the  fnrmalittcft, 
a  rational  rcftult,  in  the  chanicler  of  an  taler- 
encc.  The  character  of  them  in  (inch,  that, 
unless  it  be  in  tl»e  way  of  preponderant  delay, 
vexation,  uiid  e?ii|iencf^,  an  hmiCMl  man,  in  the 
rhamct^r  of  a  contn^cting  party,  cannot  be 
hurt  by  ihcm;  he  cannot  but  be  benefited  by 
them  :  whHc»  to  the  contriver  of  a  spurionB  con- 
tract, obeen'ance  will  he,  at  any  rate,  difficult, 
and,  without  detection  and  fruHtration,  it  is 
hoped,  impracticable . 

Of  thew  satTK*  two  conditions,  let  eichcr  Fiiil 
to  haTC  place,— irn/A'v  ('•  ^'  spuriou.^ncss  or  un- 
foimess),  as  an  inference,  wilt  be  manifestly 
groundless.     With  what  colour  of  reas<m  can 
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you  expect  a  man  to  pay  ob-^rv^ncc  to  fomkal* 
itieH,  to  perform  a  variety  of  act^  more  or  lefS 
bunhensome,  when  oeitber  tlie  iiMluceioeal  for 
peilurming  ihem,  lujr  m>  nuicli  ass  tlu-  idea  of 
tlkcm,  wa;^  prcstcut  (o  hi«  miod  ?  Wbat  infer- 
ence; to  the  prejudice  eitlicr  c^f  Uio  gonumcDc«« 
of  the  alleged  coniracl,  or  of  Uiu  fejrncss  of  it, 
can,  in  nuch  a  caJiL\  be  grounded  ou  iiuo-obfier- 
vancc? 

So,  again,  in  regard  to  wwa\  With  what 
colour  of  rcaeon  can  yoti  call  upoti  a  man  to  do 
what  he  has  not  power  lo  do  t  With  what  colour 
of  justice  can  you  ground  any  inference  wbalso^ 
ever  on  hia  not  doing  it? 

But,  leJ  both  of  iiie»«e  condition*  be  fulfilled, 
the  spuriousfiess  or  unfaimeBS  of  the  contract 
may  not  unreasorvably  be  inferred  from  non- 
observance  of  the  formalities^.  A  rational  man 
will  not  enter  into  a  contract  of  the  tenn?sof 
which  he  stands  a^sund  that,  of  wliichevTr  of 
ihcm  ate  regarded  by  him  as  beneficial  to  him- 
self, the  benefit  will  not  take  place  An  hocu::6t 
man  will  not  enter  into  a  contract,  of  the  term? 
of  which  he  stands  a^i^nred  that,  of  «/hichever  of 
ihetn  are  beneticial  to  whaieiei  othe^  [>ei^^n» 
are  concerned  In  p<uiil  of  interest,  the  benetiL 
will  not  lake  place,  'rherelore  the  alleged 
contract  is  cither  no  contract  at  all.  or  it  i»  an 
unfair  one:  the  W// alleged  to  have  been  ex- 
pressed never  was  expressed,  or  it  \%  such  a  wiJl 
as  (the  consequences  of  giviiij^  effect  to  It  bciiig 
pre|>onileranlly  or  purely  mii^chierous)  ougu 
not  to  lie  suflVred  to  lake  eflecl, 

As  to  tbc  remaining  condition,  viz.  that  the 
burthen  of  obscnanec  oC  such  formalities  as  are 
pret^eribed  be  not  too  ^reai;  oil  the  i>ari  oftlie 


CkAT.  UM       PORHALinES-F^fFOttfllHCNT  W. 


473 


l^utator,  the  Don'rulti  Intent  oj'  this  condition 
amounts  in  oflccL  to  neither  tifore  iwr  lei^fi  than 
Uic  dii^aJlowancc  of  every  coiumct,  in  tiie  in- 
Ktaocc  of  which  the  obs^en'^ice  of  the  rurnialitie-s 
in  quesliuB  coniL-s  to  hv  itgarded  utt  too  hnrlhi*n- 
sonie,  Tojucscribcihiscwdition  is  neither  more 
nor  le&B  than  to  give  a  waruing'  to  the  Icgiskitor 
that,  ill  the  obfrcrvin^of  his  formalities,  be  pitch 
not  upon  such  by  the  adoption  of  winch  any 
such  contract  as  he  meant  to  dlow  should  in 
BflecX  ht^  disaUowed. 

Onha[ft|iiky  for  legislators  as  well  as  subjects* 
the  prof^tfatc  negligence  with  which  ull  tliesc 
important  duties,  and  in  particular  the  indispen- 
sable otie  of  promulgation,  have  bevu  univervallr 
violated  by  the  pcj^iwssors  of  sinen^ign  power,  is 
bilherto  the  only  natter  of  fact  that  is  notonous 
10  the  cose. 

As  with  other  part£  of  the  law  by  which  the 
&te  of  ever)-  man  is  disposed  of^  m?  it  is  with 
tlib.  They  tell  him  tie  ought  Uj  know  il;  ihcy 
say  "of  him  that  he  doe*  know  il ;  they  gi**  him 
no  iBcans  of  kuo^^1n^  it ;  they  see  he  does  not 
know  it ;  they  do  notliiag  to  make  him  know  it ; 
they  do  evcPr'tbint:  to  keep  him  from  kitowiuff 
it;  ttiey  have  bronght  it  into  a  state  in  which  it 
IS  impossible  for  him  to  know  it ;  they  nay  it  is ; 
Ihey  insist  that  it  is;  l)»ey  say  his  ignorance  of 
it  is  110  excuse;  and.  in  all  imaginable  ways, 
Ihcy  punish  him  for  not  knowing  it. 

By  no  military  commander  vras  it  ever  sup- 
pcMted.  so  much  as  for  a  moment,  that,  by  keeping 
nis  orders  in  his  pocket,  w  niumlding  them  to 
himself,  or  laying  them  up  with  a  hminefiil  of 
other  orders  upon  a  t^helf,  where  any  man  that 
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ibOMlopayfor  thcniinight  have  them,  heoould 
!|iope  either  to  g^ln  an  sulvauta^.  iner,  or  »o 
miich  as<lere»d  liimM^lf  against,  the  enemy. 

By  DO  ma.<«ter  of  »  familyp  by  no  old  woman, 
mistress,  or  hou^kec'pcr  of  a  tamily,  was  it  ever 
somuch  aft  supposed,  that,  by  any  suc-b  mode  of 
|>romu1f;^itioii  (irpruTmiigiUion  it  could  bct-HlIudt, 
■the  daily  iind  hourly  bii»iii<:ss  of  miy  ihL*  most 
Inconsiderable  private  fatnily  could  ever  be  car- 
ried on. 

Conceits  to  any  such  efieel— chira^raSf  sup- 
posable  ibr  t11iistnitioii*ii  sake,  like  any  other 
chimerai^,  biit  never  yet  realised  In  practice,— 
vt'ould,  if  they  came  lo  be  realised,  be  regarded 
e^  marks,  not  of  unnkilfulnces,  but  idiocy. 

Ever>'  law  reqniring  a  man^  under  a  penaltj^ 
to  do  that  which  is  not  in  his  pow^r ;  every 
sueh  law,  come  it  fmm  \4  hence  it  will,  is  sin  aet 
of  tyranny.  Pure  suffering,  jtiifTering  without 
benefit,  pure  evil,  \&  the  fruit  of  it. 

Every  law  un promulgated  is,  moreover,  an 
ael  of  tyranny.  For  as  well  mi|;ht  it  l>c  out  of 
a  man's  power  lo  do  an  act,  as  out  of  his  know* 
ledge  that  lie  is  called  upon  tn  do  it.  To  every 
human  act,  motives,  as  well  n^  means,  am 
dccc&sary :  as  well  mig:ht  a  man  be  without  the 
mciUis  ft^  without  a  motive.  In  this  ea^e.  there- 
fore, no  less  than  in  the  otlier,  pure  sutferinc:, 
suffering  withoitl  benefit,  pure  evil,  i%  the  result 
of  such  a  law. 

Kvei-y  law  inantBcicntlv  promulgated^  is  an 
act  of  tyranny  as  towards  ail  those,  in  whose 
conception  and  remembrance,  by  reason  of  such 
insufficiency,  it  fails  to  have  implanted  itself. 

Nebuchadnezzar  dreamed  a  dream :  he  told  it 
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to  hh  wise  men^  aiid  &aid  to  tbem,  tell  me 
wlittt  it  wiiK,  aTid  what  it  signified.  Thnwe 
whose  interpretation  did  uot  satisfy  liim  were 
put  to  death.  A  specimen  this,  sufficiently 
strong,  one  should  have  thout^bt,  or  oriental 
tyranny.  But  the  men  thu»  cailtnl  upon  to 
interpret  inyttery,  were  *eWt  in«« ;  men  se- 
lected for  tlicir  vrisdom.  The  >cbuchadncz- 
zars  of  modern  times  impose  u  «till  more  difficult 
task,  and  upon  whom?  Upon  all  mankind  with- 
out diatinctiou:  and>  in  this  cas^  as  in  that,  not 
the  meaning  of  the  dream,  but  the  very  dream 
it^f,  ia  the  myatery  they  arc  called  upon  to 
dirine. 

Legi^slation,  genuine  legislation,  has  her  trum- 
pet :  instead  of  a  trumpet,  the  law  of  jurii^pni- 
dence  employii  a  awowi,  A  sword^  or  a  rod  : 
Mich,  and  such  alone,  are  the  in5trumenl«  of 

Eromulgfttion  that  erer  arc  or  can  be  employed 
y  what  is  called  common  law. 

Punishment  instead  of  instruction ;  punish- 
ment ^vithout  instruction,  without  warning ; 
such  is  tlte  fomi  in  which  the  law  cf  jurispru- 
dence gives  all  its  Icsaona. 

When  a  man  has  a  dog  to  leach,  he  falls  upon 
him  3Jid  boatB  him:  the  animal  takes  note  in 
his  own  mind  of  the  circumstances  in  which  he 
han  hex'.u  he^teti,  ami  the  iniimatioii  thu»  re- 
ceived becomes,  in  the  mind  of  ihe  dog,  a  nilc 
of  common  law. 

Such  is  the  taw  ;  such  the  unpunishable,  and 
even  inevitable,  yet  not  the  less  grievous  and 
deplorable,  tyranny,  to  whidi,  through  the 
whole  extent  of  the  law  of  ju  as  prudence,  the 
Icg^islator  aiiamlons  the  commumty  ctUrusted  to 
hiscluirgc.     Men  arc  treated  hkc  dogs,  they 
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urc  beaten  without  rei^pite,  and  without  mercjr; 
and  out  of  one  man's  beating,  another  man  is 
lati  (o  derive  iii<itriicliiin  as  lie  can. 

The  injii*tice  >%hich>  in  every  ca5Ci>f  an  iinob- 
scn'ablc  or  uiiproinulgnted  law»  Mains  the  con- 
duct of  the  legislator^  i»,  in  the  iiMJtancc  of  the 
particubr  sort  of  law  with  which  wc  arc  at 
presuU  concerned,  a^i^ravated  by  a  ^rt  of 
treachiTv :  by  the  breach  of  an  cngT^cment, 
which^  though  not  ttcclarcd  in  t-xprcM  words  by 
tiic  IcgiBlator,  is  not  the  icss  clearly  understood 
and  acted  upon  by  the  subject. 

Utiless  things  be  W)  ordered  that  every  one 
shall  know  what  forinalitie^v  arc-  remiired  ;  everj- 
ti^w  or  rule  of  law,  tm[>osing,  on  paui  of  utdlily, 
the  necejriftity  of  complying  with  any  such  for* 
niality,  \e^  a  breach  of  Jaiih  on  cbe  part  of  the 
ruling  jwwer.  The  mischief  produced  by  it  is  of 
the  same  sort  as  thai  produced  by  breach  of 
faith  L)ii  ihL*  part  ofiirLv  indivttbiiil :  iind,  supp)- 
sing  the  aroount  of  the  loss  the  same  in  noth 
ca&e^i.  the  mischief  is  the  same  in  ma^ilude. 
The  difference  is,  that,  in  ordinary  cases  of  breach 
of  faith,  the  man  of  poxver  i^  prepared  to  ad- 
minister satisfaction  for  the  inpiry  :  whereas  in 
this  case  it  is  the  man  of  power  himst-If  wtio  is 
the  prime  Ruthor  of  the  injury:  the  individual 
who,  by  the  invitation  of  the  man  of  lavr,  comes 
in  and  reaps  ihc  profit,  is  but  the  aceonkplicc. 

By  a  general  rule,  the  power  of  the  taw  is 
declared  to  hold  itself  at  idl  tJme«  in  rtnulint-Ks 
to  lend  a  binding  force  to  the  engagements  and 
proprietary  dispositions  made  by  individuals. 
Thi.^  rule  or  maxim,  taken  in  the  form  of  gene- 
rality and  ^itnplicity  in  which  (as  above)  it 
stands  expressed,  may,  wilboul  much  violence 
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to  fact,  wttlioitt  tDiicli  liutigrrof  inci>HT'ctnL-»s, 
be  said  to  be  known  lo  cxcry  adult  individual 
of  Bound  mind :  for  ihcre  caii  scarcely  be  uny 
such  individual,  to  whom  the  knowledge  of 
a  rule  of  law  lo  thai  t»tfcct  lias  not  buea  n;- 
peatedly  presented  by  his  o^vn  pnrticular  ob- 
Hervation  or  experience.  Thia  law,  however, 
neither  is  actually  enforced,  nor  conBistcntly 
with  general  utility  eould  be  enforced,  till 
after  ha^ina;  been  narrowed  in  ite  extent  by  a 
variety  of  ex(-ei>tioMS  and  hmitation^.  Of  tl*e 
particiilnr  rule«  establishing  llief%  several 
exceptions ;  of  the  several  particular  iaws 
annulling  pr&t^rdOt  tutd  repealing  (a$  it  were) 
to  a  cerc^n  extent,  the  force  of  the  general 
law, — some  will  be  rv!iM>nable,  '.  <■»  conform- 
able lo  the  principle  of  utility;  others,  under 
the  hitherto  imperfect  state  of  the  science, 
imder  the  hitherto  imperfect  application  of  that 
Bovereign  principle,  will  be  unreasonable.  But 
of  those  ot  whieli  the  abstract  reasonableness  id 
mo^t  indisputable,  the  practical  reasonablenefts 
and  actual  utility  will  depend,  if  not  altogfethcr, 
at  least  in  n  i^^i  measure,  on  the  fact  of  their 
being  aeitrdlly  knowii ;  actually  present  to  the 
mind  of  him,  un  wltose  lot  they  take  upon  them 
to  deride.  For,  as  bath  already  r>een  ol>- 
^^  sen'cd,  the  general  rule,  though  ^.meh  hitherto 
^H  hns  been  the  negligence  or  incapacity  of  Icf^^- 
^H  lators)  perhnpjj  in  no  code  of  laws  cu'n-sipned  to 
^^M  any  expre^  lorm  of  words,  is  actually  ajul  at  all 
^^P  times  present  to  the  mind  of  everybody:  I 
^^^  mean  so  far  as  it  is  in  the  nature  of  thin^  that 
^^  a  proposition  floatiii^'  as  it  were  in  the  air. 
^H  without  any  determinate  assemblage  of  words 
^^       to  anchor  it  to,  should  maintain  its  bold  upon 
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the  (wbBc  mind.  Rcre  then  U  i  goeral  pro- 
mise,  uoder^tood  by  ev^ery  body  to  be  toaA  lo 
e%^ry  body  by  the  hw.  ir  id  any  case  ther« 
exists,  in  tirtiie  of  &  paiticular  crxceptive  law^ 
a  known  cxccptioii  to  Ifaat  gcoenil  law  ;  a  dis- 
posilioQ  made  by  the  law  id  conformity  to  that 
exception,  neilb^does  invoiTe,  nor,  by  anybody 
to  wiKHn  the  existence  of  the  exceptive  Uw 
is  known,  U  siippoMtd  lo  involvt*,  a  hrracli  c^ 
promi^.  But  to  any  one  to  whom  tbc  cipst- 
cocc  of  the  p:rDcr3J  rule  is  known,  and  the  ex- 
isteaice  of  ue  cxcepdre  law  unkDowD,  every 
decision  contrary  to  the  fFeoeral  rvle  and 
founded  upon  the  exceptive  law  doa  involie  a 
breach  of  the  imphcd  promise  made  by  the 
general  rule:  just  as  much  as  a  stmiliv  de* 
cision  would  do,  if  the  exceptive  Law  had  tu> 
existence. 

The  non^promtjlgation  i^  the  rule  of  action, 
by  which  Ine  indiridnals  compo«ing  the  cotU" 
munity  arc  all  of  them  commanded  to  rr^ulate 
their  coikIuci,  is  the  grand  device  of  the  fcefctl 
legislating  lawyer,  for  the  increase  of  lawyers' 
profit  by  increase  of  tranip^sitionii. 

Over  and  over  again  I  ltav«-  h»d  occasion  to 
stale  It  as  a  staodiDg  and  natural  and  universal 
object,  with  the  legislator  actw^  under  the 
guidance  of  the  fcC'fed  lawyer,  or  rather  with  the 
fee-fed  lawyer  under  who^  guidance  tbe  legis- 
lator is  in  the  habit  of  actio,^  without  thought,^ 
fto  tJ>  order  matters,  that,  for  want  of  knowledge 
of  tbc  considerations  which  call  fi>r  compliance, 
Usasgressions  of  all  ^rts  may  on  the  part  of  the 
stfefal  members  of  the  community  be  as  nume- 
r«i»  as  possible  :  to  the  end  that,  by  the  hands 
of  fee-fell    adtacaieA   nnd   aiiomiesv    satts&c* 
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tion  or  p\ini?(hmMit  for  tram^grcssiotis  rral    or 

Cnjicndcil,  tuav,  in  as  maoy  instanccH  aa  possi- 
io,  Qt  the  cxpcoBo  of  ttiosc  who  have  whcr^ 
wirliat  lo  defray  Uie  oxjwntw^  be  demanded  at 
ihc  haiidsoff<!of«]  judges- 

in  tbe  pursuit  of  this  genera]  and  all-embrac- 
ing object,  ia  implied  the  pursuit  of  aa  many 
specific  or  lefts  geticral  objects  as  arc  compri^ted 
iait. 

1.  Thfit,— as  lo  aiiy  irally  existent  mie  of 
action  and  nieasmrc  of  obedience, — tliere  should, 
tolhegrreatcfltcxtcntpo^iblc,  be  do  such  thing: 
but,  under  the  notion  of  a  trans^ssion  against  a 
rule  of  what  is  called  common  law  ^a  mere  non- 
entity), iueu  should  in  as  many  in*itance<4  as  pos- 
sible, uodi^r  iht-  ikame  of  pumMiinieiit,  or  satis- 
faction* or  compenflation.  ordama^es,  be  plaeued 
as  if  a  portion  of  law  to  that  effect  had  been 
enacted  aod  made  notorious. 

2.  That,  in  so  for  as  portions  of  real  law  were 
really  euacled,  iliey  shoiiTd  In-  kept  us  electa* 
ally  iniu'ealed  as  possible  from  those  whose  lot 
vras  made  to  depend  on  the  observance  of  thcm> 
and  who,  in  manrn^r  above  mcntiooed,  and  to  the 
ends  above  meotioned^  were  to  be  plagued  for 
non*observance> 

3.  That,  in  rc^itl  to  coritr-pirL^  lugali/efl,  or 

Erofessed  to  be  legalized,  the  fnilowing  shrnild 
&  the  measures  taken  for  ix-ndering  tnuu* 
gTe«sionA  of  ihc  rcnl  or  suppoeed  rule  of  law  ss 
numerous  as  possible : 

That,  in  respect  of  t/uarriku  and  qua/itif  of 
matter,  the  language  should  be  us  enoclually 
adapted  as  poaiublc  to  prevent  the  formaUon  oS 
oorreet  oonccptkins,  ana  to  give  rise  to  incorrect 
ooea: 
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Tbat  ir,  upon  the  footinj:;  of  the  histrumeDi  of 
contrat't  tuketi  by  iiKcIf,  tlH;  CDiK-e{itiui^  toniitti 
ID  nrlahon  to  it  wirm  clear  rnid  ci>rrect«  sucb 
coDccpboos  should  be  rendered  ultimatelr 
erroneous,  by  concealed  rules  of  law,  real  or 
pretended,  requiring  a  different  interpretatioa 
t4>  be  put  by  the  judge  upon  the  Hord*>  from 
vhidi  such  clear  aiid  correct  coiiceptioits  shall 
have  been  deduced : 

That,  by  somcUmcs  cungrmiug:  and  alloHinj^ 
and  ^ving  etleei  to^  sometiuies  diftallowin^ 
and  frustrating,  aii  t'lizagement  endeavoured  to 
be  taken  ur  a  disposition  endeavoured  to  be 
made  by  a  contract  to  nuch  and  8uch  an  effect; 
(or^  what  cuiuej}  to  the  same  thbg,  somctimcs^ 
assigning  to  it  the  meaning  suppo^  to  be 
nwant  by  the  parties  to  be  aasisniod  to  it*  «oine- 
tiiTiL**  by  ULSsij^suijir  to  it  some  other  meunitig — 
any  other  meaning  at  pleasure — not  so  mneti  as 
pretended  to  be  aAsigriefl  to  it  by  the  parties, 
or  any  oite  of  them) ;  the  judges  should  estab- 
lish themselves  in  the  fiabity  and  llience,  to  the 
greatest  possible  extent,  in  xbepcujer^  of  deter- 
mining the  matter  in  dispute  in  favour  of  the 
plaJiktitTs  or  the  defendmut  %  xidc  of  the  cause  at 
pleasure : 

And  that,  tlic  existence  of  a  rule  to  this 
or  that  cftect  bciujET  throughout  supposed*  and 
punislinient  or  vexation,  under  the  name  of 
ftuliit\f,  bein^  predetermined  in  case  of  llwr  iion- 
fibservaurtf  nf  il  \  and  the  ftupimseil  rule  being 
(as  above)  either  not  so  much  a.^  made,  or  if 
made,  kept  in  a  state  of  concealment :  such 
operations,  and  such  alone,  ^ould  be  directed 
and  employed  under  the  uorion  of  pvtat;  niftier 
of  the  rule^  {i.  r.  causing  il  to  be  uiailc  present 
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to  Ibc  minds  of  tboee  who  were  to  be  punished 
or  olbenvifie  vexed  for  non-observance  of  it),  as 
would  in  as  many  instances  as  poBsible  foil  of 
being  pixxtiiclive  of  the  effect  so  professed  to  be 
aimed  at. 

Stcrmv  If, — Mffint  cf  mxtirlK^  the  notoriH^  iff 
tfit  fonnaiiikt^  and  gT  the  afnttrqucncft  ^f  their 

Stich  la-mg  the  condilions  propc-r  to  be  ob* 
MTved  by  tlic  lcgis<Iator, — the  conaitions  ncces- 
sarj"  to  tJic  rca*onftbJencs8  and  utility  of  what- 
ever formoliticfi  he  proscnbes;  and  the  fulfil- 
monl  of  those  conditions  bcinii  in  cadi  instance 
vritlitn  the  power  gf  the  k'gislator:^t  remains 
to  be  shown  by  what  means  Ihc  obM^rraitce  of 
those  conditions  may  mo3t  advantageously  be 
aeeomplisbed.* 

Were  any  other  than  improbity,  general  im- 
probity (the  Qec6B«ar)-  rofiuli  of  sinister  intere«t)» 
the  niliDK  principh-  ihnt  jirt'»idud  over  tliat 
part  of  Uic  ruiti  of  action  which  concema  eon* 
tracls ; — had  common  honesty,  under  the  direc- 
tion of  common  sense,  been  the  ruling  principle ; 
the  amingcmenui  which  now  wait  to  be  brought 
to  view  could  nerer  Iiavp  u'aitcd  to  tlii^  time. 

^lieUj  oil  the  part  of  Ihe  governing  members 


*  In  ibc  cue  or  ft  )&it  vill.  llhe  pwba*  ails|itcd  to  Aik  pur- 
pose will  in  •OQW  mp«ctt  tie  Mm  lo  dfftr  IVofn  th«i  mnm 
sdapt«d  lo  every  oMt  tpvciee  of  ^«tCncL  TboM  trhic^ 
vflikarc  be  bnMslil  to  view  in  tJ^  fini  f^lace,  nusl  Hirrefbra 
bo  uoikrMOoil  sj  not  mtmux  lo  «ppN  lo  rvrn  parlkaUr  lo 
Uut  wriib.  HiDM  wt^ich  orr  poculiai  u>  UiU  jttrtJriiUr 
■peeic*  ot  rootrnci  ^ilt  U  broectil  efUfWArdt  lo  view  ii»d«f 
aiepftnaebe«L 
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of  Uie  corDmimity.  apoQ  wlioae  will  the  fate  of 
the  suit  depends,  there  exiaU  any  real  desire 
thai  the  knowledge  of,  and  with  it  ihe  possi- 
bility of  be^tcwiug  observance  upon,  iho»e  riik-« 
for  tin;  Doti-ubecnaiice  of  whicb  tlie  rotBnmiiiLy 
are  in  such  a  variety  of  ways  tortnented,  slioula 
have  place;  they  never  ore,  nor  ever  can  bc»  at 
a  lose  for  effectual  meaus. 

As  often  as  the  siaie&man  to  whose  office  U 
belouu.H  to  deviNe  taxes,  has  dcvis'^d  luul  oh- 
taiiietf  the  imposition  of  anew  tax»  knowledge 
ol^  this  obligation  is  never  wanting  to  tho^e  on. 
whose  knowledge  of  it  the  fultilmcnt  of  it  de-' 
pends.  Why?  Because,  of  him  bv  whom  titxe« 
are  llms  devised,   it  is  the  real  desire  that  the 

E!«yni4'[il  of  the  laxes,   iitid  eonseiiiicully   (lie 
Dowlcdgc  of  their  enactment,  should  be  as  uni- 
versal as  possible* 

Under  the  prcsidencc  of  tlic  lawyer,  on  whom 
the  state  of  that  part  of  the  law  which  concerns 
f^ontracts  (not  to  speak  of  other  parts)  depends, 
Inowlt^lgeurall  imlig-rilious  eslahl ihhetl  by  that 
branch  of  the  law  b»s  all  ulong  been,  and  will 
continue  to  be.  as  scanty  and  dciicicnt  as  it  can 
be  made  to  be,    Wbyf    Because,  of  this  law- 

J  reft  as  of  all  others,  it  ever  has  been,  and  (so 
ong  as  the  fee-gatliering  sj^steni  continuei;)  will 
continue  to  be,  the  interesl,  that,  Ui  relation  to 
this  part  of  the  field  as  well  a*  ever^-  uther,  the 
state  of  the  law  shall,  as  long  as  possible,  con* 
tinue  to  be  as  adverse  as  possible  to  every  end 
of  justice, 

L  l^t  each  species  of  contract  which  on 
pain  of  invalidity  is  required  lo  be  committed 
to  writing,  he,  on  thr  same  rain,  required  to  be 
written  on  a  particular  spctica  uf  paper,  which^ 


IIP. 


FOBIflUmEII-BNPaitCraCRNT  <kr. 


48S 


in  consideration  of  iu  dcdUned  U6c,  may  be 
tenned  {by  u  general  appellative)  coaitnict  p«p«r, 
or  contract  promiilsaUon  paper. 

2<  For  ezch  dminct  species  of  contract  let  a 
distiiict  species  of  paper  be  proTided,  dcnomi- 
uatcd  according  to  the  species  of  contract  for 
which  it  ia  intended  to  aen'e :  as  for  instance, 
niamage*contract  paper,  agreennenl  |)a|>er,  fami-> 
leaiic  paper^  house-tease  paper,  lodeing-leaJie 
paper,  hciu7<ic-piirchii&c  paper^  monejr-Toan-bond 
paper,*  and  so  forth. 

3.  Let  a  complete  printed  list  be  made  by  aa- 
ihority,  of  the  several  species  of  contiacts  for 
wliicli  such  pTomiklgatLOEi  paper  is  Tec|iitred  to 
tie  employed :  and  let  thia  liflt,  accompanied 
by  a  notice  of  the  obligation  of  employing  for 
every  .such  species  of  contract  the  species  of 
promulgatioD  paper  appropriated  to  it,  be  hung 
up  in  some  conspicuous  part  (such  as  the  inside 
of  a  window  looking  to  the  public  slrecl)  of 
every  goTemment  office  thmiignoiil  the  country: 
for  example,  in  Kngland,  e^Try  post-ofRce,  ax* 
ci*c-ofticc.  and  hou«c  where  stamped  paper  is 
Rold  r  to  which  might  be  added,  some  conspi- 
cuous part  of  every  place  of  dirine  worship,  as 
in  the  CHHe  of  the  table  exhibiting  the  pro- 
hibited Hcgrres  of  marriage. 

In  the  form  of  a  border  to  the  sheet  of  paper, 
or  at  the  back  of  it,  or  in  both  places,  and 
(according  to  the  quantity  of  matter)  either  at 
length,  or  in  ilie  way  of  reference  10  a  separate 
printed  sheet  or  number  of  sheets, — let  an  indi- 

lnfpt|Kr,p«riMnbip*coitract  paper.  ftre-tnturiArf  |)4p«r», 
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^AioD  be  giren  of  ip'BHnA  of  the  law,  sa  cos- 
com  the  species  (^cMtect,  to  ihe  expi 
of  which,  the  paper  is  adapted. 

Such  matter  of  law  us  seem*  appltcalilc  to 
e^'Cry  species  of  contract  seems  coiiiprizabic 
under  the  following  heads,  viz.  - 

1,  Modes  of  authentication  nllowed,  and 
eitber  prescribed  or  recommerdtd,  for  ttie  pre- 
vention of  spiiriousnes^i,  whether  total  or  parttaK 

2.  Indication  of  the  different  circunifitftnccs 
by  any  of  which  the  contract  in  oucstian  wouW 
be  rendered  unfair:  coinciding:  witli,  or includinp, 
those  by  which  any  contract  whatever  Mould 
be  rendered  unfair,  as  above.  A  circurostance 
by  which,  in  tlie  insfjince  of  each  particular 
ftpecie&  or  contract,  the  entering  into  it  ia  rcn* 
dercd  unthir,  is,  the  contracting  parties  being, 
any  one  of  them,  incapacitated  by  law  from 
tnterins  into  a  contract  of  that  description, 

3.  Obli^tious  and  rights  incidental  and  ad- 
jectitioiiR  to  the  species  of  coiiliact  in  nuejition: 
obligations  and  rights  which  the  law  has 
thought  fit  to  anncjc  to  tJiosc  which  are  in  their 
nature  inseparable  from  the  species  of  eontntct 
designated  by  that  name:  distingui>fhing  be* 
tweca  those  which  take  pkce  of  Ihemwlvcs, 
without  the  happening  of  any  fresh  incident 
over  and  above  that  of  the  entrance  into  the 
contract,  and  thoso  which  are  made  to  take 
place  rcP  pec  timely  upon  the  happening  of  such 
and  such  incidents  :  and  in  both  instances  spe- 
cifying thfwe  obligations  fif  any),  fmm  wh»rh 
tlie  law  permits  not  one  contracting  party  to  be 
released  by  another, 

4,  Circumstances  by  which  the  obligntions 
and  rights,  as  well  [inncipal  and  eseential  a« 
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«dJ€clirious,  establUhod  by  the  speciefi  of 
contract  in  question,  are  respvctivuly  made  to 
ceue< 

5.  Where  the  contract  is  in  ita  nature  to 
such  ft  degree  simple  aa  not  to  admit  of  any 
dircraiftcations  other  than  such  as  ar«  capable 
of  being  eicprcssed  by  the  filling  up  of  a  feiv 
hlnrikK,  let  a  farm  for  the  oouirart  l»e  ^vcn  m 
termimjt,  leaving  only  blanks  Mich  biitnk.M  ha 
are  requisite  fur  the  expre«mn  of  Uie  tttdividu* 
aihhtg  circtunf;tanee8*  peculiar  to  the  indivi* 
dual  contract  in  each  instance. 

6-  When  the  contract  i»  mrf  in  its  nature  to 
■uch  a  degree  simplp,  li?t  an  cx(K.sitory  or  inter- 
pretative view  be  eiven  of  such  tcrma  ax  anr 
mowtaptto  be  employed  in  the  cx{>rc»B]oii  of 
a  contract  of  tlio  dcfieription  in  qnc^tmn, 

7,  Let  an  imimation  be  given  that  the  con- 
tract, as  cxprewed  rm  the  foc^  of  the  written 
instrument,  cannutp  either  in  the  way  of  addi- 
tion, Aubtractioo),  or  substitution,  receive  any 
amendment  by  oral  discourse:  but  that  any 
such  uniemlment  may  at  any  time  be  made  by 
the  same  party  or  pnrticfl  (provided  tlieir  re- 
spective righlft  in  that  belialf  tiav^  not  been 
extingninbed  by  any  iulencning  iiKidcnt),  vi^. 
either  iit  a  clitTerent  inttrument,   or,   so  the 

Ipfoceas  of  authentication  be  reiterated,  in  the 
sxme. 
WhAt  a  ble«fiing  to  the  riubject.  if,  upon  hii 
cntnnicL'   into  I'^rfi  cf^ndition  in  Ufr,  thi<  law 
would  tliwf*  coiidt^'icemi  to  render  it  possible  for 


*  Sudii  M  m§Mim  of  tW  pvti««  tail  olJier  pvr*anfl,  m  wvll 

|il*f«« :  iHiirrv  mdnry  i*  in  ciunljcu,  deii^^lioa  or  Uv  cub 
or  ann*. 
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him  to  be  »cqimiiik-d  witti  the  benefits  and 
burthens  she  ba-s  annexed  to  it!  If,  on  receiv- 
iog  their  mutual  vows  at  the  altar,  the  bride 
and  bride^oom  were  to  be  presented  by  the 
prieEt  witb  the  code  of  laws  indicative  of  the 
rights  they  had  been  respectively  ac<{uinng,  the 
diitiefl^  actual  ai^d  contingent.  They  bad  lieeii 
taking  upon  them !  l(,  upon  the  entrance  of  a 
guardian  upon  hi&  guardiandup,  the  protector 
and  the  inmnt  committed  to  bi^  protection  wcra 
at  the  same  time,  by  the  band  of  Kom<^  proper 
ma^istntte,  put  into  posH«si4on  of  tlie  list  of 
their  reciprocal  righbi  and  duties!  If,  on  the 
binding  of  the  apprentice,  the  three  parties  to 
the  contract^  the  master,  the  apprentice,  and 
the  father,  or  the  person  occupying  his  place, 
were  to  find,  each  of  them,  at  the  back  of  bis 
copy  of  the  luhtniment  of  indenture,  tite  au- 
thentic indication  of  the  powers,  right?,  and 
dutie5.  attached  to  the  character  he  had  juat 
been  putting  on  I 

Always  understand,  that,  the  object  being  to 
prerent  and  not  produce  snrprii^e,  though  the 
format  delivery  of  tlie  code  nii^fht  follow  u|K>n 
the  Ni^ialniv-  expres^siv^r  of  the  cntninn^  inlo  (he 
enga^ment,  Ihe  reading  of  the  code  to  or  by 
the  parties  interested  should  precede  it. 

Extend  the  same  obBcnation  to  the  case  of 
partnership— the  law  of  insurance — eepeciaJl; 
maritime  insurance.  How  lit^ht  would  be  the 
taftk  iif  imlting  togetlier  the  provisions  of  the 
law  a:^  tney  stand  at  present  (witJi  or  without 
improvements)  itlativc  to  any  or  all  these  sub- 
jects, in  comparison  of  the  labour  bestowed 
upon  this  single  work !  Ordinary  talents — I 
Itad  almojit  said  talent»E  not  superior  lo  tttose  of 
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the  woiBt  infijnned  compiler  of  the  hw-compi- 
lattons  with  wliicU  the  Ttck-ncu  im  provided— ordi- 
nary ta1f!iit5  ut  ^ly  rate,  would,  if  iiirestcd  with 
the  pawerB  of  the  sceptre,  do  more  towards  the 
rendenng  ihc  svibsianct-  of  the  law  fixed  and 
kiK'Wu.  than  could  he  done  by  the  most  perfect 
talenu  unfumisbcd  with  th^>se  powers. 

Happily,  neither  models  for  tmitatiun  nor" 
marhft  for  avoidance,  each  in  perfeelion,  would 
be  waatint;  to  the  hnnd  to  whom  thin  bencliccnt 
office  fthould  be  committed.  The  digest  made 
by  Lord  Chief  IJaron  Comynx  may  be  men- 
tioned in  tlie  first  of  xhe^e  characters ;  an  net 
of  parliament  confltniclod  acrording  to  the  pi'C* 
&cnt  form.  'n\  the  liLttt.T.  Id  tiie  fonner,  i>ot  a 
fiyllable  of  surpluea^  :  in  the  latter,  the  major 
part  of  the  text  comiws*^  of  ftiiq>lnGa^:  and 
the  ^^eater  the  proniRion  of  ^urphi^i^,  ilie 
i^ater  the  quantity  of  surfoee  ex)>0Aecl  lo  flown 
and  rlefuctiv. 


Skction    III, — AVr    t^    nuijadon,  a   prcper 
tubititute  lo  nultUjf. 

By  the  above  escjjedienl.^,  or  oih^rs  (accord* 
ingtothe  circumstances  of  tlie  country'  inqiica- 
Uon)  ftclecicd  in  ilw  same  view,  one  of  the 
three  condilions  above  mentioned,  vix.  eommn- 
iiication  of  tlw  neceitarj'  infijrmution,  may  efTcc* 
tnally  be  provided  Ibr. 

TfiiH  laOug  Kuppcised,  whether  the  iion-ob- 
^ervance  of  tbi\  or  that  tormality  .nhall  be  made 
cMii^atory,  in  such  sent  that  from  the  non-ob- 
servance of  it  the  invalidity,  the  nulUtj/t  of  ihe 
contract,  oii^ht  to  be  inferrctij  will  in  everj"  case 
depend  upon  this  cpicsiion,  viz-  whether,  in  the 


488 


PHP-^kPfOINTBlK 


[BDOhlTi 


iii*it%nce  of  the  party  or  parties  in  question, 
observance  waa  in  ihkir  pouKr, 

Before  he  can  come  to  a  jufit  dctcnnination 
on  tliis  question,  it  will  be  necessary-  for  the 
Icp^lator,  m  the  iastance  oi  each  species  of 
contract,  to  consider  the  nature  of  the  species 
of  contract,  xiie.  nature  of  the  foimaliliea  pro^ 
posed  to  be  rendered  in  this  way  oi>hgalory» 
and  tho  condition  of  the  place  (the  portion  of 
territory)  in  queittion,  at  the  time  in  quetilion, 
with  a  view  to  the  facilities  the  place  aftorda 
at  that  time,  fur  the  oh^rvajioe  uf  thof^  fonnul- 
itie$. 

Fonnalitics  which  it  wUl  not  in  general  be 
in  the  power  of  tiic  parties  to  observe,  a  tolera- 
bly provident  le{»ifila'or  will  not  choofic.  But 
what  may  kippc-ti  is,  that  formalities  which  in 

f\csitrra{  are  capable,  inav  in  this  or  that  pBrticu-- 
ar  instance  be  by  accident  rendered  incapable, 
of  being  observed.* 

On  the  snpposition  that  the  formalities  pre- 
scribed are  sucli  a«  no  accident  can  prevent  the 
parties  from  having  it  in  ihcjr  power  to  comply 
with,  and    in  ttmt?,   vit.   within   tlic   length  of 
time  after  which  cither  the  entrance  into  the 


•  Suppose  (for  iDitftncc>  ttint,  lo  the  T^Llidlty  of  a  contract 
of  tbc  dcHcriptioo  ic  (juotian,  tTm  prrjcncr  of  u  profctaiunal 
afttiAUnt  (iiurh  u  'A  DOLiL'^),  in  the  characUr  i^f  hd  aiie^tin^ 
witneA*,  bv  rOTidcrad  norEvtaarir.  It  mtiy  bo  thui  <jil«  of  the 
pftrliGh  \»  in  H  prrcurtoiis  bUIc  of  health,  w  on  the  point  of 
einbtrkiiig  fur  u  luu^  vojjige  on  board  a  nliip  wliieli  cinnot 
\nt  iktjiiiiec!.  TtLr«i«  noUriM,  ud  QD  niot«,  uf  «o  litimifd 
U  to  bo  within  reach  wiUiin  the  liene;  &nd  of  thcf:^,  one  i» 
too  «ick  \A  act.  luoEhfir  j4  aWent  on  a  lone  joufivcj,  and 
ihr  Ihiril,  iimli-r  ihc  govf^nitm-e  of  Homp  I'mUrrr  iulcrcatt 
whhholtli  bic  cuiuuitL-ff.  fLl«Anitm«  on«  of  tha  particc  d^et, 
or,  n«  i^trc.  cipatrialci. 
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coDUicl  would  be  impracticabtep  or  the  benefits 
lliul  might  have  n:«ult4x)  fruiti  it  no  1ong<.'r -.iit- 
taiDcLbIc ;  on  tbnt  suppositioi],  und  that  alortc, 
nullity  may  be  cstabbshed  in  the  character  of  an 
article  of  circumBtantial  cridcnoe,  and  that  cort- 
etusm,  ofspunouBness  or  unlaimesE. 

On  the  suppotuiion  that  tbesc  sanio  Ajnnalities 
are  such  m  will  in  general  be  capable  of  being 
ubaciTcd,  but  of  which  the  ob^crrancc  may 
by  this  or  that  rare  accident,  in  this  or  that  par- 
ticuJar  case,  be  rendererl  irDpraclieable; -on 
that  supposition,  non-ob-*^ nance,  may  still  be 
establUhed  in  the  character  of  an  article  of  cir* 
cuQUtantia)  eridoiice  of  Hpuriousnewi  or  unfair- 
ness, but  not  conclusive : — froiMhiUzhtg  either 
spurioutincss  or  uofaimess,  but  not  probatire  witli 
res|>ect  to  citlier  vice. 

In  each  caAu,  it  ouglit  to  be  stated,  aj«  what 
will  nalurally  be  eJtneried  of  any  rMic  by  whom 
tlie  gejiLiii>enes:i  mm  fairne^  of  the  contract  bt 
contended  for,  that  he  shall  make  it  appear  by 
Llic  irresistible  power  or  influence  uf  what  cir- 
comstanee  the  ob^en^nce  of  tlie  formality  ur  for 
roelicies  was  prevented.  But,  consk1erin|i(  tliat, 
by  leu^>1h  nt  time  nr  aecident,  the  tnt'tiinry  of 
thecircutn?<tanceff  that  accompanied  Itic  truniiac- 
tion  may  bare  been  obliterated,  (especially  when 
the  rontnioiinjr  pJirljcs  are  any  of  them  dead, 
or  otherwise  not  forthcoming j,  such  explarmUon 
ought  not  to  be  initiated  on  as  a  condition  tJiu- 
rentally  nnd  perpniplniily  iiidiikpen^able. 

But  in  no  case  uii^ht  tlit^  nrcuinHtantial  evi- 
dence oTspurionsness  or  niifaimcss  to  be  deemed 
conclusive,  in  such  sort  as  to  be  conwidcrt^  as 
aground  of  nullity,  unless, — l>y  him  who,  on  ibe 
ground  of  sporiouiineirH  ur  nniairticss,  demands 
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the  nullity  of  it  In  l>e  [)mnoiiiiceilj~«  |)erMiu- 
fiion,  or  at  tbekast  a  suspicion,  ofiU  spuiious- 
D€A5  or  unfairness  be  asserted  :  the  veracity  of 
Buch  declaration  bcinp  provided  for  by  the  ordi- 
niuy  aecuhlics  ;^-excej>t  whea  injury  to  third 
persionR  is  the  cause  of  UDfaimess  and  ground  of 
DuUity. 

By  llie  declaration  thus  proposed  to  be  re* 
ciuircd.  many  a  fair  and  genuine  contract,  and 
in  particular  mai;y  a  fair  will,  would  l>c  pre- 
served^  whLc}i  nuw,  under  the  cneoura^imi^ni 
^ven  by  lawyers  to  the  suL<cies  of  improbity 
in  question,  i%  defeated.  Miiiiy  a  maii,  who, 
now  that  the  advantage  tendered  to  him  by 
the  improbity  of  lawycra  is  to  be  had  as  it 
were  gratuitously,  embraces  it  without  Kcruple, 
would  never  have  sacrificed  his  reputation  for 
veracity  and  sincerity  for  llie  purchase  of  It. 

Of  the  iippltcjitioD  thus  inacic  »f  the  principle 
of  nullihcatjon  to  contracts,  the  sole  object, 
when  tiiat  object  is  an  honest  one,  is  to  presence 
men  from  being  injured  by  unfair  or  spurious 
contract.  Whether  the  formalities  have  or  havei 
not  Iwen  olwervetl, — if  the  fairness  a*  well  as  the 
geuninene.<wH  of  ihi:^  conlivicl  in  iiiTe-stiou  IH  out  of 
doubt,  even  with  him  who&e  interest,  were  it 
either  unfair  or  spurious,  would  be  injured  by 
it, — ^thc  only  reason  that  could  have  called  for 
the  defeating  of  it  haK  no  application  :  the  rca-*! 
sons  which  culled  for  the  effectuation  of  it  re- 
main in  full  force. 

By  the  mere  circum^tanM  of  indicating  the 
wantof  ll>c  prescribed  sccuriiics  in  the  character 
of  agroundof  Eusnicion — of  an  article  of  circum- 
stantial evidence  naving  tlie  elfect  of  rendering 
Kpuriousne»fl  or  unfairness  more  or  )e»  probable, 
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^-fiuch  an  inducement  for  observance  will  be  af- 
fonled,  ftft  will,-^in  the  ordinary  courseof  thinifft, 
and  (in  a  ^MMrd)  wlienerer  Urn  olwcn-ance  <*(  Ui<? 
formaiitics  in  question  is  not  pkyaiciLlly  or  pni- 
dcntialiy imiiracticftblc, -be «ufficicnt(adequate 
nioUvc,  as  above,  alwnyfl  auppo«ed)  to  secure 
Uicir  ubsvrvancc :  especially  u,  the  asMutanci^  of 
a  pn>reKsional  ailvifier  being  c»ncd  in,  iiun-<jb- 
0crvance  is  on  hiA  part  rendered  multcr  of  delin- 
quency. 

An  expectation  to  this  oflRcct  seems  to  have 
received  the  ocmBnuation  not  only  of  general 
rea:9on,  but  of  pailicular  experienre.  In  no  in- 
atance  has  the  non-observance  nf  the  formalitiea 
Iramed  by  X)r,  Bum.  and  anne?Ge<l  to  his  work 
on  the  ofjicc  of  a  Justice  of  the  peace,  been  pre- 
scribed on  pain  of  nullity.  Vet,  how  f^enoml 
the  recurrence  to  Uic^m:  funni>  liaK  been,  exjkcri- 
encc  tentiftes.* 


which  #c<;ordi  ctacif ]r  with  thg  priixiplfr  fccoiingiiiM  in  xk^ 
iQit:  tit  on  Ihi  occvMD  of  /t^maiUitt,  ihf  vubMitvlkm 
<»r  uMtmcticfi,  Id  rrpUaUoo  on  pnin  of  nullity.  Bjr  n  fradi 
ftUtiHe,  ffeib  oAcfteo  (>«in;  <t««1«4.  fropmt^a^  of  iLfjM 
oflfesco  i»  prtn  to  Juiti««>  e>t  ihe  p»iOB,  00c  o«  m^re, 
judsitt^lii  iLc  Ht;  of  nktoral  procf^iirv.  F<a  th«  ^jqimaiua 
of  uie  jnilgtnifiii,  in  i!Mtff  of  convit-cioHj  ft  foratulirj  k  pro- 
vidMi;  th<«uof  iti»tiMkohnd,  bm  not,  on  pain  of  anl- 
iitr,  n«c<t«ctal«d. 

The  pmcthvtW  itcfatljr  oWrvrd  bjr  luprtttis  aaLlioritjr, 
Ibrnii  ■  platilDg  and  tntimciif^  ««nrtiitft  vtih  tb»  pcvciln 
bi^un  ui  barbarooa  ^**>  and  «tj||  punood  bj  ta  aaihoritf 
wbichoucbltobc  l)io«|^  ift  eieci  It  cu  «c*fvi  bo  mi4  u 
^  to  br.  lobanlmair.  The  course  tftkfiii  m  iIh»  bvfcfttf  ap- 
plir*  i1ik«  to  coQtrscu,  and  to  o|i«rttioiu  vr  in»ininntt  of 
procedure. 

A  coaUact  ii  Modacctl ;  ihr  j  n(%*  pfMWvii<«i  it  ivtf  «fl^ 
MhiL     Why  Bull  wmI  iDcd  ?  BrcaiBO,  in  llw  tv»or  pTiU  or  in 
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Bt  placing  the  non-observsioco  of  ihc  formali- 
ties in  question  in  the  light  of  vm  article  of  cir- 
cumsumttal  eviOt^nce,  probabiliziu}^,  and  rot 
prnmg,  snurioiisne«s  or  unfairnesfi, — tlic  prc- 
«icription  oi  these  formcilities  seems  to  be  piacvd 
on  Its  only  nttional  and  Itonest  ground :  ao  such 
spectacle  IS  pres^^^nti^d  as  that  of  the  legislator, 
in  the  character  of  an  arbitrary  and  per£dioug 
des|MJt,  violating  in  detail,  and  as  it  were  by 
stealth,  the  engagements  he  has  entered  info 
publicly  and  in  the  gross;  or,  what  is  worse, 
— ^whero  the  engagements  thus  taken  have  boon 
taken  by  the  legislator  himself,  aft  in  the  easo 
of  fitatiitt;  law, — ihe  judge  presuming  thus  to 
break  the  Giith  plighted  by  itie  li-gi^lutor,  and 
the  Icgif^lator  regarding,  with  an  eye  of  conni- 
vance, perfidy  thus  aggravated  by  anti-couati- 
tutional  ineubordination  and  usurpation. 

When,  availing  himself  of  the  non^>h«ervance 
of  any  of  these  arbitrarily  instituted  fornialitJes, 
ii  man  derives  to  himself  a  benefit  by  invididu- 
ting  a  contrrtct  entered  into  by  himself;  a  defi- 
ciency in  moral  honesty  on  his  part,  is  generally 


ihft  nod*  of  aaiHin;  ino  lu  the  poi-ties  haw  fuikd  tf>  con- 
fbfm  tbomMilTM  to  >uuh  rule,  n^vvr  vol  nade  known — no, 
tioj  fto  niudi  u  mn'h.  Fini  c<jini^a  Uie  aibi I iati1,v-^ imputed 
and  inr^viuibli^  ifanfti^reMion  :  lh*n,  from  (lie  )irHliv)tf^t4?il 
(1«fHTripdon  of  the  ctise  in  which  unnk^r^^joii  asa  ibtu 
calnronioiTBlr  impnrcd,  and  the  party  deah  wilh  n*  ^f  lie  hud 
tr&ni^cn»«{,  distil  oH'  and  cnicL  up  whocuj  tlic  Inin^tuAry 

Aiof  ftcoaqueror,  to,  under  jump  rudcntiol  law,  ruin  thua 
murks  th«  fooUlcps  ofthe  judj^e. 

JUytdafion    imprupcdy   Bubniitulci!  lo  cu/rurftpn:    mU 

nilflr^'tmnfip  ixm^i'  (n  will,  where  vndnTttaiidin^  th<tu\i^  hftv« 
ftddif^i^d  {tflvLt'to  Mnd/irj!iandinfj ;  j-i,  id  f-ovcmincnt,  onc  of 
die  inArk4  of  primcvAl  bntbariini. 
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and  justly  regarded  as  unquestionable.  Even 
where' the  contract  thus  invalidated  by  him,  is  a 
contract  to  which  he  is  not  a  party,  no  objection 
being  to  be  made  to  it  but  that  his  interest  is 
without  any  injury  disserved  by  it,  as  in  the  case 
of  a  last  wdl — probity  on  his  part  is  at  any  rate 
regarded  as  somewhat  lax.  By  the  legislator 
who  sets  up,  though  in  the  legitimate  form  of 
statutelaw,  such  grounds  of  nullity, — much  more 
by  the  judge,  who,  without  authority  from  the 
legislator,  institutes  them  in  the  way  ot  ex  pott 
facto  law, — premiums  are  otfered  for  improbity : 
the  taint  of  corruption  is  diffused  into  the  mass 
of  the  public  morals. 
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CHAPTER  IV- 


rORMADTJEI,    WHAT    PROPRfl,    AXD    IK  WHAT 
CASES? 

Section  l.^Itt  whtst  c&ntrods  ought  striptitm  to 
be  tr quired} 

Ix  i\xH  iDslauce  of  what  coalracts  shall  seription 
be  made  rcqiiieitc? 

In  the  adjustment  of  the  anfiwer,  divera  cir- 
cumstances will  require  to  be  considered. 

1.  The  importance  of  the  contract:  viz.tnkm^ 
for  the  measure  of  the  importunco,  j^ficrally 
speaking,  the  uiiiouiit  of  tht'  d^innge  (cstmiat^rd 
ill  moncyj  ihat  might  result  from  Uie  non^fulfiU 
men!  of  it. 

Some  sorts  however  there  are,  to  which  this 
mcasiire  could  not  apply.  Such  are  those  by 
which  domeittic  condition  in  life  i^t  made  to 
becnn  or  cease :  sucli  are,  for  example, — 

T.  The  marrij»{jr  cuntnicl ; 

2.  Contract  by  which  an  apprentice  is  bound 
to  a  master  or  mistress; 

3.  Contract  by  which  a  guardian  U  appointed 
to  a  minor. 

ir  The  natural  complexity  of  the  contract, 
as  estimated  by  the  variety  of  the  ohllgationfl 
and  rights  of  which  it  is  productive, — whether 


absolatcly  And  in  the  first  instance,  or  cvcntu* 
ally  *^]i  tbd  happening  of  aucb  aud  suck  events. 
The  above  may  serve  as  examples  of  con- 
tracU  to  which  a  comiiderabte  degree  of  complU 
cation  uatiimlly  atlache«. 

111.  The  state  of  the  place  in  qncstion,  in  re* 
spcct  of  the  proportionQl  number  of  the  inbabi- 
tantti  i^killed  in  ;hc  art  of  wriun^,  and  tbc  facility 
of  obtuintri|;  the  materials  necessary  for  writing : 
in  parltcLihir  tiie  promulgutiun  patwr,  if  any 
such  paper,  appointed  by  autlinnty  for  llic 
species  of  contract  in  question,  exists. 

Suppose  a  number  of  persons  out  upon  a  long 
journey  by  hind  or  water,  and  either  none  of 
them  able  to  write,  or  nont^  of  them  provided 
with  inateriah<  fur  writing.  It  wriuld  l>e  an  un- 
oeces&ary  and  improper  bardAhip  to  imy,  tliat, 
anoDgara  number  of  perHoos  w>  circumstanced^ 
let  tlw  journey  last  for  ever  so  gr&xt  »  kn^  of 
time,  no  binding  contract  of  any  kind  should 
take  {dace.* 

*  A  KirmlMioQ  tpplinl>le  to  tfthny  nsefml  poffOMs  ii  llii, 
vu,  ihxt,  OS  cirry  iiulrumcat  of  coaimrl,  itic  nRiac,  togoOier 
■ith  A  ftaffi(-u<ni  iU«rriptio«i,  of  lli«  tvrilcr, — ihe  wry  in- 
divTtlvaJ   bj  v))0#e  huid    Ibc  «liatBCtcr>  ftre  tTBCcd,— bt 

1.  In  the  caue  of  an  avlupvpb  hutt  will,  the  >rh1ie  U  liy 
tbc  KMiOMAon  tke  party,  ifce  t«atftiof,  bimtrlf. 

2.  Inxkti  CAM  of  an  uniUct^nJ  dcH,  th«»crihe  *ujr  be  tb^ 
pftftx  Uandf;  bol  <»cc(]|  b  a  frv  nwi  ai  Ott  uti«o«l  lin- 
fllrify.  1*  wpU  u  fi«q»en«j  of  orfurr^n^e.  tueli  tt  bilh  cf 
caickftQ^  promiiMry  iiM«t,  dmt^ati  ce  bankerv,  Mid  tc- 
ccjoti)  a  HOI  cMinodT  90,  iik  Encliik  practice, 

i.  1%  difl  caw  of  a  ViUl«Ta1  CTT  mtiUililFnil  drnJ,  rir.  to 
«lu<k  tb«t«  art  ptrtiaa  omk  thas  one,  tiic  itiatniwcnl  can- 
BMbawriUiOtllMwlibtoorii,  bjlhcpvty  (andlibioaJy)el 
wbofc  wilj  a  ia  the  «apr««aiOii. 
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Sectiov  11. — Utr  of  aitrttirtg  v^nr*%rj^ — A  no* 
tary  should  be  aae* 

Thk^^  distin^ifthablc  advanlage^  ^eem  to  rr-* 
suit  froni  the  practice  of  huting  rccour^  to  the 
afist&tancc  ofattcstiog  witnesses. 

One  is,  tbe  additioDal  secarity  llius  afibrded 
for  tbe  fairness  of  the  contract. 

4.  In  thU  CM«  tk«  icnb«  «ill  ostmlly  bo  ft  non-pM/tv ; 
iu  Eugldb  pracikv  mcnt  cuimDODlv  cilLn  ibe  noUijr  {An 
%Uf>mr^)  by  whom  ih«  iTiKinjmrnt  is  prrpArrd,  or  a  rlprk  of 
his  (r>CQ  or  ftrticlAd).  or  (in  th«  racirof:i<>1iB  ia  pjuiicuUr,  luid 
periiap«  tome  other  Itttt  l^vot)  %  profcuional  writer,  ddicf 
in  a  >Utc  of  independence,  oi  u  clerk  or  joumepottD  lo  m 

to  ih<]  notary  ukd  the  sUtioii«T  may  bo  «cea  two  roi|>Ofl- 

oT  MdtVCUL  Tu  ibetu  rtniLm:li\«1)',  iu  IJie  dcKrrptiucL 
pv*ti  of  himsdf  by  soy  (ubordioftU  BCrib«,  rKoKncv  otig^ 
lo  l>c  made. 

Ilui»  u  between  tbe  noUkry  and  tltc  sUliooer.  it  is  il>o 
noUry  whn  h  ih*  princJpRl,  nin  being  tW  «fif>ntiAc  pan  of 
the  bijune^p  thai  of  the  itationer  only  the  mcehftoieal. 
What  the  utaUoncr  doe»,  excqit  in  the  mrc  enfie  of  hi«  beiE^ 
FOiploycd  duL^U}  by  ii  partv,  it  is  by  cominiwioii  froni  the 
noiar}  (ihe  iLUurni.-y)  ihM  lir  ulut-i  k. 

Bv  the  detignaiiou  in  qtieatiou,  iwo  diatmcl  senieei  vitl  be 
i(n<{crcd<  J.  fo  the  case  ofA  ^nuine  and  fair  contraet.  a 
Bourci;  of  iiilrliiu«tH.«  nill  be  ifTurdEiJ.  £;iTing  adJilkuiaf  fu- 
cilitv  10  llie  op^tArion  of  judicial  KiJtl>enfi cation,  aod,  fit  it 
au^ht  bo  ordered  (tf  it  vroro  worUi  wbdo)  to  tbo  tud  of  any 
tcn^lh  of  lime.  3.  Ag:aiD»t  unfair  and  opuiiouft  coptrtctf, 
etprciEklJy  ni^inst  eontiacu  i^puriout  ia  lofo,  it  would  ftHi^ri] 
nddiiiooEil  teeuniy.  If,  in  theinelBnee  of  the  licribe,  nofOic 
sod  reference  be  omitted,  the  pcaidty  (vhntovft  it  b«)  vrill  bo 
incurred,  and  ntany  rate  suspicion  of  spuriouio vi  or  unfaii* 
nuk:  if  falftfly  i^iiiinl,  dnn^^r  of  nuninhmeat  Mad  mucut* 
risgc;  if  Inily  rtiied,  htcc  then  will  be  o  clue,  by  whicbr  for 
tbe  pufpOM  of  inUrroipiiQa  ruid  iuBticiabUity  la  otbor  re* 
sjjccl^,  rorlliconun^iten*  wilt  be  tccujcd. 
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But  for  tbis  ^curtly.  fHtr^ona  ubc^e  memal 
frame  was  weak,  whether  rendered  so  by  age 
or  bodilv  inBrmity,  would  remain  expoined  in  no 
incoaWcTablc  dc^cc  1o  Ibc  dans*<Jr  of  being 
brought  to  enter  into  contracts  to  any  dee:Tec  dis- 
tdvania^^ue,  by  pliyeical  force  or  mtimidalion- 

2.  So  again  for  the  penninencswof  tbe  instrn- 
iDtnt  of  contjact ;  at  any  rale  as  against  fabri- 
cation in  toto.  Ilut  the  chief  use  of  it  in  thi* 
reaped  is  confined  to  the  caae  where  ihr  in^tru* 
ment  is  not  in  the  liand-^ttng  of  him  who  ia 
boaod  by  the  obligation  constituled  by  it:  the 
security  afforded  bv  that  circiimBtance  being  of 
itself  ao  very  considcnible. 

The  uiieH  of  ftuihcniication  ab  cttrA  (y\t,  by 
attesting  witnesftesj  bdn^  to  -iapporl  the  con- 
tract,— while  the  witnessesaresilivo  and  produce* 
able,  bydirectt  estimony,-»wben  ihevftre  dcad^ 
or  otberwifte  un|>n>duceftble,  hy  the  orcumittan- 
tial  evidence  of  their  hand-wriiiiig;  in  these  uses 
may  be  aecQ  the  objecu  by  which  the  choice  of 
witnesftea  ought  to  be  guided. 

Kit  be  required  ihal  wilneaKeftniore  than  one 
be  e^nploycu  in  ttw:  charaotiT  of  allotting  (i.f, 
percipient  aad  signing}  witocascs;  one  of  them  at 
lea«t  ought  to  be  that  sort  of  |>eraoi),  who,  tia 
longaii  be  lives,  in  likely  to  be  forlhconimg,  and 
wboBC  hand-writing  h  likely  lo  be  extensively 
IcoowD.  And,  be  he  who  he  may,  care  BhQul<l 
be  taken  on  the  fece  nf  the  inatrument  In  give  a 
description  of  hicn.  90  formed  that,  ho  long  a?  he 
is  in  being,  there  may  be  no  difikulty  in  finding 
bimout;  that,  when  deceased,  liia  decease  may 
be  nntofioiia,  or  euily  asc«rtaiiMble ;  aiid  that, 

%'Ol.    I).  K   K 
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for  both  purposes,  the  individual  may  be  easily 
and  certainly  diMtiuguisKable  fiom  enery  fitber. 

TbedC  ci^cu1n^taucefl  either  concur  of  Ihem- 
tfelveft>  or  mi^lit  exsily  be  made  to  concur,  in 
)tb«  person  oi  a  notary:  which,  in  England, 
i(wh€re,  except  in  the  limiled  case  of  the  noury 
jiubltc,  im  pc^iMiiis  IxjL  atlonti<-3(  Mi  in  tlie  ctia* 
f&cier  of  notaries),  is  »«  much  us  to  sTiy,  iti  the 
pennon  of  Qn  attorney.* 

For  reasonii  already  ^von,  it  were  too  much 
for  the  law  to  say,  that,  by  non-attestaiion  by  a 
nolary^  u  conlrdct  shall  W  invalklaU'd ;  «iiice, 
in  Mime  contracts  more  opcciaJly,  cases  may 
happen,  in  which  the  assistance  of  anyperson  in 
the  cliaructcr  of  a  notary  may  not  be  to  be  had 
in  lime,  or  not  without  preponderant  inconve- 
nience in  the  shape  of  delay,  vexation,  and 
fxpcnse.1 

.    But.  what  the  legislatnr  may  very  well  do,  is. 
(at  any  rate  in  the  caae  of  all  contracts  that  have 

*  II  11  in  the  ctittmcti-r  «ncl  by  the  licTirripiioii  of  npUriea, 
that  nttorni«i  thoulEJaOn  th«ie  OCC^ioni,  he  ipolctn  ot  It 
U  not  in  ihe  cbanoUVr  cf  ^liormti,  aaiEsluiU  in  litt^tioDt 
thu  Ihdr  aaatAMDC«  it,  on  tbeac  occuBioni,  required :  on  ttio 
COnHary,  lo  mm^  thn  [mrfirii  fnim  4hi«  miHforiiinA  of  htltt^ 
^cntually  <^bh^rcl  Id  havr  rf^coiirflC  i>>a  tnan  in  1)10  cbkrftCMr 
ti'  «n  aUorrjov,  ii  (tic  very  u«c  and  purpoNC  aT  c&Ujuk  in  hit 

t  Bv  wnyofan  extimplrof  a  lEort  ^rconuuFtlo  wliich  «ncS 
pfdirawniii  inUrvcnlioti  coul-d  noi  wiibout  mat  hcyoave- 
ai«iic«  be  rccjuircd,  t  will  piic  Ihc  c<iinmon  bill  <kf  MLcbojipft, 
InUud  UB  wtril  lu  fciirigi].  in  uw;  nniuitg  couiiitcfciAl  UaljOb. 
Thtj  il#]ny  *iTd  vf  xatiou  of  which  au  f;bHpi[OTy  ir^ilmlon  Ut 
any  itjcb  «fl>CC  coul^  not  bu(  btf  productive,  (not  10  upvtik  of 
txftcnio),  conatitulo  %n  obMctioii  to  obnriootaadi^  j»cr«iap- 
teiyt  d»t  th«  bsroAl  liiot  01  it  mi/  tu^Hc^. 
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any  intricacr  m  their  nature)  to  recommend 
tba(  the  a^iAislancc  of  a  notary  be  called  in: 
directing,  moreover,  Uiat  Uic  absence  of  eucli 
auistance  be  regarded  an  a  ground  of  suspicico 
by  the  judge. 

And  wh»t  ill  (his  aatne  view  the  legislator 
may  do  wiltiont  diffiiully,  is,  to  nrdain,  and  that 
UDQcr  tt  penulty,  Umt.  wherever  a  notary  i? 
employed  in  any  way  in  the  preparation  of  an 
instrtimoiit  of  contraci,  he  shaM  whtr  hia  nanie 
and  di'-scTtption,  ui-conlin^  u»  ^  [jreajipuialcd 
form,  in  some  appointed  part  of  it. 

By  an  arrangement  thus  simple,  various  and 
important  adrantag:C6  n^'OuM  be  derived* 

1 .  Here  would  bian  attesting  witness,  always 
produceable  during  \iW  lifetime  in  the  character 
of  a  deposing  witnCM ;  his  decease  always  easily 
aArertai  liable ;  his  hand-writing  generally  cogni- 
rable:  hU  identity  eiLatly  and  certainly  deter- 
minable. 

2.  Here  would  be  a  nerson  of  a  respon^ble 
ctmdition  inliff,  aiinwei-aolefuraiiy  cireuniMlance 
of  mijiri'bity  ap|i;treut  im  Uie  face  of  tiie  contract 
itself,  or  otlicrwtte  known  to,  or  discovembic 
by.  him. 

3.  &Q  likewise  for  any  improbity  in  bis  own 
conduct  til  rclatiofi  to  ibc  buhine^- 

4.  So  likewise  fiir  any  injurj'  tliat  might 
befal  cither  parties  or  third  pernon^,  by  reaAin 
of  Ltnskil  fulness  iw  ncgligeiKc  on  his  part. 


Skctiox  hi.— rV  of  a  noUiry  for  ncuring  Ike 
propriety  of  the  amtraci. 

Be  the  contract  what  it  may,  four  things  are 
desirable  in  respect  to  it ; 
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1,  That  no  such  contract  be  entered  into  by 
any  indiridaaJ  by  whom  m  tlie  judgment  of  the 
legislator  it  is  not  fil  ihat  £uc;K  ajutrucl  should 
be  entered  into,  and  wliotii  the  law  has  accord- 
ingly declared  hicapabit  of  entering  into  it. 

2,  That  il  be  not  enteral  uilo  by  any  person 
to  whose  interests  it  is  lo  be  presumed  injuri- 
ous ; — fraud  or  undue  cixrcioii  havJn^'  been 
em['1oved  to  engage  him  to  enter  into  it. 

3,  'I'hat.—leAt,  to hisdisappomtmcnt.it should 
prove  injurious  toliis  intercut. — before  he  enters 
mto  it,  he  should  be  Huflicieatly  apprized,  not 
only  of  the  rights  xvhieh  he  will  acqaire  by  it, 
hut  of  the  severvil  obligations,  certain  or  contin* 
gent,  to  which  he  will,  or  eventually  may,  be 
subjected  by  it. 

4*  That  the  contract  be  not  of  the  number  of 
those  which  arc  contrary  to  law^  i,e.  in  the 
opinion  of  the  legiKlalor  productive  of  prepon- 
derant mischief  to  third  persons,  sncl,  m  con<^ 
templation  of  such  mischief,  the  fulfilment  of, 
and  consequently  the  entrance  into,  a  contract 
to  any  ftuch  effect,  prohibited, 

Wheresoever  the  assistance  of  a  notary  is 
called  in,  it  dejieniU  Uf>f)n  ihe  leai*lalor  to  render 
it  sub)K*rvietit  to  all  these  desirable  purposes, 

Tlie  operations  by  which  it  may  be  rendered 
so,  may  be  comprized  under  three  heads,  viz, — 

1.  Reception  and  attestation  of  declarations 
{uninlerrogated  declarations)  made  by  the  parly 
or  parties,  according  to  preappointed  forms  pre- 
scrilied  and  provided  l>y  the.  law,  viz.  in  Mich 
raseA  in  which  such  spontaneous  declarations 
arc  of  thcm»iclves,  and  without  the  assistance  of 
interrogation,  regarded  aji  sufficient. 

2.  Interrogation  of  the  party  or  parti^^^  when 
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deemed  iiece*«ar>-  for  the  inore  correct  and  com- 
plele  i-xtnic(i<jii  d[  lh«  ThcU  marked  out  for  lb* 
subjccl5  rf  drclnration. 

a.  Notification  or  the  fttate  and  disposition  of 
the  law;  viz.  of  the  law  by  which  tfie  sevcmJ 
Tights  and  obli^3tton«  resulnn;;  or  liable  to  result 
from  the  contract  in  qocslion  have  beeii  deter- 
mined. 

I,  and  2.  As  between  rcqubition  and  receipt 
of  unintcrrogatcd  dcclaratkmi  on  the  one  hand, 
7a\d  inUn'ogatifMi  on  the  other;  which  shall  be 
the  species  of  security  employed,  will  depend 
upon  the  nature  of  llie  contract,  and  other  cir- 
ctimUftnce^  in  the  case.  Kither,  orboth,  may 
be  prescribed  abiW>Uuely  ;  or,  declarationii  aa  to 
certain  poinL<<  being  required  of  course,  power, 
discrclionirj'  power,  of  inierro^iion,  may  be 
given  to  the  notary,  without  imposing  on  him 
the  obligation  nf  cxerriiing  il. 

Interrogation  requiring  on  the  part  of  the  pro- 
posed intcrrogntor  (here  the  notarjM  the  union 
of  intelligence  and  skill  with  probtiy-  to  render 
it  productive  of  its  intended  effect,  and  being 
never  wlioliy  unattended  with  vexation;  what- 
soever can  lie  dooe  without  it,  /.  f.  by  means 
of  declarations  alone,  ought  therefore  to  be 
done;  and  accordingly,  whatsocvcraecurily  can 
he  afforded  by  declFimlionfi  alone,  ought  to  be 
carried  to  the  utmost  length  that  can  be  given 
to  it.  But,  as  in  all  other  casen,  ao  in  tlib,— 
wheresoever rwr/^jf^r'^,  sclf-con^cinnft  improhity, 
has  place,  the  utmost  security  that  can  iye 
afforded  by  naked  decIaralioas»  exempt  from  the 
serutinr  of  interrogation,  will  frequently  prove 
insutficient. 

Wliere.  for  invtance,  either  fraud  or  undue 
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;CtK'rcio»  have  Iieen  «ni|>lnyecl  hy  any  parly,  to 
en^gc  any  otiier  to  eoter  into  the  propoe^ 
contract;  f^o  v-ttHou^  arc  tlic  facta  which,  for 
detection  of  the  prujecled  init|uity.  will  recjuirc 

^tobebrouglilCo  ti^'ht,  >;oiiicu]M[jK'uf  being coni- 

^»reh«^Dded  by  uny  of  thoKe  geii«?nil  t-Apn^NsionK 
to  the  use  of  ^^'lli€h  prctippointed  forms  are 
necessarily  confined,  ihat  llic  ni:cc:5:iUy  of  pn>- 
viding  powers  of  Jnterrogatiou  for  supplying:  the 
deficiency  seems  to  be  out  of  doubt. 

But  fraud  and  undue  cuerciun  are  extraor- 

(dinary  incidents;  not  having plac^e,  ]>erbapft,  in 
one  out  of  many  hundred  irHtaoces.  Here  iLen 
wc  see  arr  instance  in  which,  for  the  preven- 
tion of  the  possible  mischief,  power  for  apply- 
iiif^  the  remedy  (viz.  inlerro^liou)  U  sufticieut, 
without  the  ubli}^tion  of  »[ij»lyiijg  it.* 

3.  For  the  iiotificstion  of  tht;  stntc  of  the  law, 
nrovision  liafi  olrcady  been  proposed  to  be  made 
bythcpropoMrdrcf|uisilionof^'v>;rt«^jrf/o«  paper. 
But  it  IB  one  thin^  to  pot^^esi^  a  faculty  or 

fossible  meacs  of  doinf;  a  thin^r,  and  another  to 
avc  actually  exercised  it,     '['be  state  of  the  la\v 
relative  to  Inc*  s[>ectes  of  contract  in  qut^blion 


'  T^kn  for  iiifttancc  ihc  cft«c  of  marriujff  <  Prior  [narria^ 
tiin|iv»oKr<If^rrfaEionfilii|j  Iixf  orftr,— ngp  alitn"lijhl_v  mmm- 
lurr,— ng«  tmmaturi!  for  wani  of  cona^ui  of  g<iikrilihD»  r^-of 
fill  th«iD  four  cnutcK  of  inn&|]acitv  to  the  ooolrftct,  tlid 
non'caiUtcnff!  may  pfrhnp»  hr  tiillicicEitli;  tatnblivhcd.  by 
iijTpuaitFly  wurdeiL  ftiiJ  •TifBoipnily  tanntionwl  (Wlaniion*. 
Bai,  in  ihc  CMc  of  three  olhctE,  vn,  undue  coprcior ,  tnnA, 
nod  tnsiui  Jy,  tho  iniaftcicacy  of  (lc<ilnrktiontf  i»  obvioua.  Of 
any  of  i^tett  c&uacb  of  iocapocitation,  ihotild  anv  vueiiicion 
In  rlita  or  thai  iniliviJual  inilun»  nritr,  ie  h  onfy  hy  ptrti* 
oalar  interrogaiomt  Mla[>ted  to  thft  ctrcumiilaiicn  of  Ih« 
i»djridtiiJ  cnat*  tJiut  sucH  sDJ»pi<:i4jn  vrill  be  capable  of  hetn^ 
cdiifirminl  ur  duui;  &wAy, 
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being  (either  at  lfti^«  or  in  the  way  of  abridge 
mcnt  qikI  reference]  presented  by  the  promul- 
galioo  papiT,  f.  f.  by  the  ^jvecies  of  contmet 
paper  applying  to  tlie  spccieM  of  eoiitract  in 
ijurstjon ;  thert-  it  is  for  cuch  party  to  iv:id,  if 
he  be  at  the  same  time  able  and  willing  to  go 
through  the  task :  but  an  ilblcmtc  man  will 
Dot  be  able,  and  an  idle  or  careless  man  may 
not  be  willing,  so  much  as  loen^rage  in  it. 

Shall  the  nolary  himself  be  btmnd  to  read 
O^'er  to  bin  oliejit  the  ccmtontii  of  tbo  margin  of 
the  contract  pai>er  ?  or  shall  it  be  sufticient  for 
hiED  to  receive  from  the  client,  among  the  list  of 
deelarations  (properly  sanctioned  declarations)^ 
a  declar&tion  of  harinf;  read  it,  or  heard  it  read 
ovt-r  by  an  individual  (naming  him),  9M  the  caso 
may  be  ? 

The  option  proper  to  be  made  between  the 
two  courses,  will  dpi>rnd  partly  upon  the  im- 
portance of  the  contract,  parily  u|M>n  the  Quan- 
tify of  matter  to  be  read.  The  time  of  the 
notary  niuHt  not  Ik>  occupied  in  reading  thai, 
or  anything  else,  without  his  receiving  at  the 
expenae  of  the  client  an  adequate  remuneration 
(or  it. 

In  EnRtish  praecice,  it  la  pretty  much  in 
cour«e  for  the  client,  m  the  presence  of  tlie 
noI;ir\\  lo  read  over  or  hear  rend  over  the 
iriHinimcnt  of  contract,  before  be  signs  it.  To 
what  end  rcccitc  ihJfi  information  of  the  con- 
tents of  it !  That  he  may  be  assured  that  no 
other  oblit^tiun  will  on  the  occasion  in  ques- 
tion be  impowd  u])on  him,  than  what  be  is 
willing  to  lake  upon  him^iclf. 

Bui,  utider  Engli?th  jurisprudence,  as  instru- 
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menu  of  contract  are  penned  on  the  one  hand, 
luicl  u-s  t}ie  rule  of  ucliotk  in  lelulioti  to  them 
stands,  or  rather  wavers,  on  the  other,— thcobli- 
gutions  whicl^,  by  rcuidin^thc  iii?ftruziacnt  of  con- 
tract, the  puny  is  uppn^odof.  aR*  acvcr  any 
mom  than  a  part  (it  m  impo^siblt*  to  say  what 
part,  frequently  the  least  cuiivitk^nible  part)  of 
the  obligations,  vrliiL-h,  on  Iiifi  joiiiiug  in  tne  cod* 
tract,  are  imposed  upon  him. 

The  proposed  contents  of  the  proposed  printed 
DiargJQ  of  the  proposed  promui^aticn  contraet 


paper, 


vr'M  therefore   consist  of  tliat   sort  of 


matter  which  there  will  i>e  no  le^s  reas(>n  for 
(he  party's  reading  or  having  read,  than  fur  th<; 
reading  or  hearing  the  contents  of  the  manuscript 
in  the  body  of  it. 

Of  the  content*  of  an  instniment  of  contmei, 
as  prepared  by  sin  Efi|^liMh  lawyer,  by  for  the 
greater  part  is  regularly  composed  of  a  quantity 
of  cxcrcmentitioiifi  matter,  having  fm  its  object 
and  cfi'ect.  partly  the  exaction  of  a  correspon* 
dently  superfluous  quantity  of  the  matter  of 
remuneration  in  the  shape  of  fees;  partly  the 
production  of  uncertainty,  with  tlie  litig'Jtion 
which  iJt  the  ex]>ec<fd  Iniit  of  it;  partly  the 
impressing  the  Dor^kwyer  wiUi  the  persuasion 
of  his  inability  to  pivc  expression,  in  a  case  of 
this  sort^  to  his  own  will,  without  calling  in  liw 
assistance  and  submitting  himself  to  the  guid- 
aoce  of  an  advi&er,  whose  interest  i;  thus  oppo- 
site to  his  own.  If  this  surplusage,  this  nox- 
ious matter*  were  left  out,  a  vacancy  would  be 
left,  such  ai»  might  in  gcncrrtl  fall  little,  if  at  all, 
short  of  being  sufficient  to  contain  as  large  a 
portioa  of  the  text  of  the  law  (svppodng  the 


OufLlV.J 


kormaijtir»— wkjit  pnoPKn, 


50£ 


law  to  have  a  text)  as  would  be  sulticicnt  to 
furnish  tbc  parties  with  the  iDformaliQn  requUite 
for  their  guidaiKe. 

Nut  unfreciientljr,  among  tlie  rights  and  ol>li- 
gai>on«  whicn  Uie  parties  suppose  themselves  to 
have  established  by  their  contract,  arc  many, 
and  those  Lo  any  amount  in  rcspccl  of  import- 
ance, which,  hy  (he  di-^positiou  of  llw:  law  in  tliat 
bdiiill^  \[\dvf  diHtillcd  by  wrilcm  fruin  ilfx-iKionH 
pronouiiced  by  judges),  have  bec3i  changed  or 
omitted.  So  Tar  as  iim  plan  of  treachery  haa 
been  carried  into  effect,  the  text  of  the  contract, 
instead  of  affording  the  information,  the  true 
infomiatioii,  ^%'hieh  it  preiends  to  afTonl,  pro* 
duce»  Ihf-  (le<^'i>tkiii  ivliirh  is  tntemjed. 

If  the  reaain^  or  hearing  tlte  proposed 
instrument  of  ocntract  be  deferred  till  the  time 
appointed  furautlicntication,  lime  sulficicnt  for 
reflection  will,  in  many  instances,  not  have  been 
allowed  ;  and,  in  case  of  any  change  uf  intention 
produced  by  the  information  thns  conveyed, 
time,  which  imisl  be  paid  for.  wdl  have  been 
uonecciisanly  consumed. 

An  operation  which  ou^ht  therefore  to  be 
considered  ^s.  part  of  the  duty  of  the  notary,  is, 
the  pultitig  into  tlie  han^I^t  of  Lite  client  a  blank 
instniment  of  promulgation  pa[ier,  aeeording  lo 
Uic  nature  of  (he  prDposcd  contract:  and  the 
acceptance  of  such  blank  instrument  will  serve 
as  a  proof  of  the  act  of  enj^aj^nK  the  assistance 
of  llic  notary,  and  will  fix  the  point  of  time  from 
which  the  Bervice  is  to  be  eomptUed, 

Then  will  be  the  time  and  the  occasion  forthe 
notary  to  pr>int  out  to  his  client  the  d^idrationg 
which  it  IS  incumbent  on  him  to  make,  and  the 
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i/tUrro^atmis,  if  any,  to  which  il  is,  or  may  be, 
uicumb«*nl  qh  liim  to  make  aiisweT, 

Here  then  will  be  no  surprbc,  no  hurry,  no 
dearly-paid  time  unnecessarily  consumed. 

For  ilIti3tration,  the  following  may  be  men- 
tioDed  Eut  sto  many  instances  ofcrontracts  which, 
%vhile  by  iheir  importance  they  will  compensate 
for  the  time  und  labour  nece«Miry  to  pnxluce 
the  ma?^t  eflbctual  notification,  so  by  the  nftliire 
of  them  lhL*y  will,  pr«\iou!«ly  to  final  agreement, 
admiE.  w'iihijutiuconveniciicc,  of  an  interval  of 
reBection  sufficirat  to.tJie  purpose. 

1.  Instruments  expressive  of  the  right*  and 
obltgatioiisestahlishea  by  tltemarnage-coiitTact, 

2.  InstmmenU  expressive  of  the  eontraet 
constitutive  of  the  correspondent  relations  of 
master  and  apprentice. 

3.  Instruments  serving  for  the  appointment  of 
an  individual  To  act  as  ptiartiUm  to  a  given 
miitor,   who  is  llirreby  eoii^tiuitcd   his  or  her 

4.  Instrumcntsexpressi^xofthccontmctcon- 
etitutive  of  the  relation  of  master  and  servant, 
hired  servant, 

N.B.  Ini^truments  with  mar^a]  laws  of  dif- 
fert^kit  lenor  will  here  be  reciuislte,  artx>rding  to 
the  different  line*  ol'  service ;  domestic  senricc, 
under  its  various  modifications ;  service  in  hus- 
baiKiry,  in  navt^tion^  mining;,  ^c.  &c, 

5.  In>^trument6  expri.'£«ive  of  the  contract 
constitutive  of  the  relation  between  landlord 
and  tenant. 

Here  aIso  instniments  with  mai^ginal  laws  of 
different  tenor  will  be  required,  corresponding 
to  tlie  different  modificatiun«  of  which  the  sub- 
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jcct-matter  axid  the  quantUr  of  inlcrcAt  in  it 
are  sitsci^plible ;  acconlmg  as  it  coDsiiHtsof  Ivik] 
witlwut  buildings,  buildings  withcul  )ai>d,. build- 
ings Of-cd  lor  liabttation.  buildingn  used  nf>t  for 
habitation  but  for  oilier  [>ur|K)!«€5:  tlic  whole 
of  a  dwelling-hoiific,  or  only  an  apartment  in 
the  hottse,  ctnd  so  forih* 

The  object  iu  Iw  iiiniec]  at  in  tin;  ilistribulion 
is  this:  viz.  that  imi  jtcrei^n  shall,  eillier  in  the 
sJiape  ofi  expense  or  in  the  «bape  of  labour  of 
mind,  be  charged  with  any  p<>rtio*i  of  the  matter 
of  law,  other  than  ^hni  for  the  giikfancc  either 
of  his  conduct  or  h\%  expectations,  he  is  con- 
cerned in  point  nf  inlereKt  to  be  acuuainted 
with:  fur  examTjle>  that,  tliough  botii  come 
under  tlie  general  denomination  of  tcnantfl,  the 
occupiers  of  a  weekly  lodging  in  a  house 
situated  in  a  to^vn.  sliall  not  be  obli^red  either  to 
buy,  reud,  or  hear  read,  a  string  of  reioilBtiuns 
which  apply  to  the  occupier  of  an  agricultural 
eAtabliAhmenl. 

The  ca^ch  themflclve.*i  are  not  to  such  a  degree 
dietinct  as  to  render  it  pof^siblc  in  ever\'  case  to 
exonerate  each  individual  from  every  particle  of 
legislative  matter  that  doeR  not  apply  to  his 
case.  The  only  ii^e  of  th4r  jiriucijile,  m>r  is  it  an 
inconsiderable  one,  is,  that  the  separation*  so 
far  ns  the  nature  of  the  law  nnd  the  circum* 
Btaiici-5  of  the  mdi^idual  cusc  admit  of  it,  fihall 
be  made-* 


*  1^  |^acip'«  of  «liHribiiitiott  here  nropotd,  in  wkioh 

•pplimtiotk  of  xhe  >»>?«  cxnaprrbmwtv  prindplr,  tb-  thai 
til  judi««fut«  itio«ld  bnvD  prfriiouA  rc^ltlioo  ri>r  iu  btiU^ 
«»(l  iliu  rcpiUtkkn  cAccflndh  notiM:  in^lhfmtrtnU,  tk«t 
nptblioA  uiil  twtiflcauM  mould  cv(T>«ber«  firfcctle  jitiU< 


SOS 


pheappointed. 
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Section  IV, — Hcmrarif  nntarm  proposed. 

Some  persona  there  will  always  be,  who,  to 
purjKtsea  such  as  the  above,  harin^c:  occasion  for 


ctmrc:  tliot  no  man  ihdiild,  ortth«  «crwcr^f  puccitbrncnl,  or 
Oa  my  other  «corr.  be  n»i<1e  to  ^ufler  fcr  not  havia^  con* 
fermM  to  a  re^iilAtior  nr  rulr  nf  liw,  rral  or  imaf^iiiarj,  of 
tbc  cxittt^nco  of  whi'?!],  tuppCAin;^  i\  to  «iikl.  no  mtrnt  of 
lof'^TenmB:  himself  hnd  ever  Wn  prci'jntcd  to  hisnoiic^ 

If  the  knping  of  the  n^te  of  iii^lion  (io  fur  ua  it  v:ii»tt  la 
wimt  in  oniled  &  v^rtrifn  itnte,  rhnt  it  to  Hr  m  1i  ha^  anjrr«»1 
«ii»t«nee)  in  Due  imrncnsd  an<l  tiTiurgai^ic  tuau,  und^tlri- 
buudt  and  conpcqueiktly  uuiiotificiL,  it  a  coairftTfDtij^oof  Iho 
nbovv  principlf ;  ft  tf^yniul  rornparJaon  moro  flaunt  anil 
miichiPvout  contrav^Li^cn,  Ia  lh<r  nmciice  of  (tUpMing  ^t 
mcir*  futc  by  ihc  cxcrcinc  of  judiml  power,  f^ioundin^ 
iUcIf  on  uu  other  buiitlhfiii  ihal  of  a  rule  of  «c-lion  purvly 
im;ifmnr^',  rnrnpnipd  of  thr  AriiTJntin  mntirr  nf  thut  f^iiltotm 
entity  fliilcd  by  Iftwycra  anivnllau  \av:  ihronicliouc  iho 
ivhole  cour»c  of  which,  (there  beinc;  in  truili  no  rc<t1  Inw  on 
tlie  lubjecl,' — the  Ir^UUuir,  ihi:  only  real  nnd  arknowW^nl 
tf{p>lator>  tiavintr  iievct  ftpphcd  his  mind  lo  the  tubjoet,  nor 
eKprcued  my  will  in  rclalian  to  ici,— the  jud£;c,  to  rcconeilfi 
mei.  to  ihc  act*  of  jx>wer  he  i»  cAeiciiiitg  ni  tliclr  cipenst. 
feignicn  rach  reensifin  u  f^^nrTnl  prnpoiition  oflnw,  to  ineh 
ftt)  frtfeet  iw,  if  it  had  been  mlly  drln-ered  by  the  Jc[piiaUr 
in  unj  for  the  cxpresiion  of  hi*  wJ!,  would,  in  bi»  ficw  of 
the  metier,  have  fomicJ  a  »ulliciiT(it  wuitnDl  for  the  net  of 
pow^r  so  eten^iM-fl, 

Bcfoie  ihat  fi^enortl  and  hahitial  coufic  of  aubmitdion, 
whu^h  ia  nceepjon-  to  the  e>tabliahmcnt  of  ltpilaii»c  autho* 
rit^,  hiid  thken  luiM,  ihiK  arbitrary  mode  uf  jurJicAinrr.  prp- 
pDitnroiia  aud  oppn>«Aii'e  ai  it  i«,  wa»  unavoidable^  B^it  no 
Kkoncr  is  th(  hubit  or  unintf  rrupled  legislation  eiubhehr^d, 
lu  well  lU  the  powur  ruL^ugi^i^eJ,  ;iiid  rf^ulaHy  aubtuiLieii  to, 
that)  (hr  piiii^neo  of  k  matt  of  Reritiftua  Inw  unrier  :ba 
name  of  iinwritl«n  Uw  bPCorAet  an  absolute  naitanc«,  a  ro- 
proacb  to  the  lre:ialalof  by  whom  »o  vaat  a  portion  of  bit 
ftulhority  t»  vtifTeieil  to  he  *tefei*ed  in  a  roarner  iti  vhieh  it 
1%  impoitibTp  tlint  it  (houUl  he  cxereiaed  wMI.  and  to  tb« 
natioQ  by  which  »oa3lictirr  nrrmnnTitof  primcTitl  horbamcn 
is  aubmitted  to  without  icinonatTaoec- 
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the  a^utance  of  a  notary,  will  be  unable  to 
pay  the  price  for  it.     Some  persons  r^-and.  iir 
ku^lund  lor  example,  m  this  predicament  statid^ 
the  labourin];;  clai»csin  get>eral ;  inaworJ,  the 
gre^t  majority  of  the  people. 

To  aliTkost  any  perAon  in  such  p»rta  of  the 
eountry  as  have  no  considerable  town  in  their 

In  r^lntiOD  to  tny  pirt  of  liw  Held  of  Jaw  ttiui  uiurpcd 
(uturntd  hj  tho  jti Jfcitt  p(>v«r  upon  the  Ir^dUivc),  ^ropoao 
that  Uit  WiilHtur*  Ihv  MrKitimale  and  acknt^^lnlgta  lc^i»- 
)>Uir,  ihouM  fntm  n  will  of  hu  nutit  ithoiiUl  eiv*  i>ipn>MtoB  10 
iJial  vrill,  and  now  for  tho  tint  lone  rattd«r  it  pouAtU  (ot  ha 
m\\  ia  thatbfhnlf  to  be  kuowu  and  ^:cd  upon;  propoK 
llid  to  n  UviTXp  ht  wilJ  laii^  you  to  *<i>ni,  suurins  }XJU  in 
t>i«  HAcnr  bn^lH,  ihut  wliat  jon  propott  u  boih  nrcylTM*  anil 
imprtclicabt« :  nwdlni,  bveftow  Ibe  common  Hv  i»  alreidy 
known  CO  ov<i7b<rd)r ;  imprbdicablc,  U«cav>c  it  it  ini.'apabl« 
of  brin^  iirtUfu  down  bjr«L}bu<l]( :  r»r  tliot,  if  ICJi  ihouiand 
bwjrvri,  niihoiji  ccmniTmioa'tiofi  viih  <4ch  Oth«r,  w«re  \l  tHo 
»m«  limo  let  domtof^if  on  >crount  of  Ifaccominon  or 
uQwrill^'n  U«.  do  two  of  tbrm  would  K^c  tlit  cudo> 

To  «!i«t  end  incakaln  ibui  nnxiovilif  the  nmnn  of  ilM 
b«is;  impmcii«*btc  ^^Brcauv^  connnccd  of  iti  being  prac- 
clctWCi  their  fc*r  u  to  mc  it  carrted  inio  [ract^cc. 

For  the  truth  ii.  it  it  aa  far  from  Mar  tmpraccinbtc  tu 
frankht'ttt^  a«edleu.  Take  ih«  co^e  bemgingioany  oob 
of  lh«  Tvriouit  t<1t  of  p#rftoni!  ti^t  ih«  ihomtnd  Uwjirv 
eacb  to  ffiTc  hit  view  of  the  law  u  il  ila^kJs  at  parent: 
coaTCrtro  into  llic  ff>tr»  of  rrnl  law«  Muclionvd  (a«  «]|  ml 
Law  is)  l)^  ihp  Ir^ilimslff^  lr^»Uuif,  (hi?  «itmr  f^^rd  and 
If«it  warrafilod  acoouitt  tbai  eould  be  girtit  of  ii,  wo«ld,  m 
O04npariaoii  of  the  frocnt  nksi  of  eoajeccunl  lav  oo  tlie 
tame  Mibjrci,  be  a  blauiuf-  A  standard  of  ct^tiCcinmly  ami 
oh«di«ac^,  a  rcAll}  «KitiiTi|^  lUndard,  wi;«kk  th^ri  bv  tUibk 
wkI  iccetaiMr^  and  wkat*T«r  DnprrfcctieQf.  wbeikcr  in 
point  of  snbitJi»c<  or  la  point  of  ciprttiioo,  were  diaocniibio 
tail,  woubl  jiiL'tml  iWrnH'lvva  tu  ikc  i^je,  ind  fraaa  ilia 
amttidiag  hiad  ba  rtodf  to  rf c#iT«  a  nntttdy. 

Tt«;  eonrerud  by  Im  tooch  of  tho  a««ptr«  iato  really 
etiatinf;  and  authoritatrvc  lnwft^ihe  worti  prnafdabriditfnriii 
that  rnrr  woa  compiled  would  hr  a  hlpuing>  in  mmpariackn  oif 
ih«  flaatttho«iM4T4  ctiMi  oai  •i  wbieh  it  in  cn«ipi|i^ 
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near  vicinit}-,  il  may  on  various  occasioDS  hap- 
pen to  have  need  to  enter  iaio  a  contract,  esp<*- 
cially  to  make  a  disposition  of  his  pioperty  by 
his  lost  will,  and  for  this  purpose  to  have 
recourse  to  the  assistance  of  a  notary,  ai  a  time 
when  no  such  assistance  is  witliin  reach. 

Ktit  a  itt^ighbt)uiliorj(l.  many  »  tiei|^hhour- 
hood,  which  does  not  atforti  a  proJessiunal  no- 
ttry  0.  c.  in  England^  an  attorney }»  or  docs 
not  aR'ord  a  notary  who  at  the  moment  of  vx- 
i^LMico  m  within  ri-ach,  may  atford  a  pcriion  or 
persons  whoai^  education  and  habits  of  life 
would  cnnhir  him  (at  leaM  in  respect  of  such 
contracts  as  arc  not  embarrassed  with  any  con- 
siderable decree  of  complication)  to  discharge 
the  functions  of  a  notary,  if  furoiahed  with  pro- 
per instructions  by  the  legislator,  in  a  manner 
no  less  eHectual  than  if  engt^ed  by  pralc¥«ion 
in  that  line  of  service, 

Britain  is  fortunate  enough  to  possess  more 
descriptions  of  men  than  one.  of  whum^  on  an 
occasion  of  either  of  the  above  descriptions, 
service  of  this  nature,  if  placed  on  a  suitable 
footing,  mi^ht,  on  the  ground  of  experience,  be 
cxpp-Tted  :  justices  of  the  peace,  for  evample, 
and  ministers  of  religion:  to  whom  to  some  pur* 
pose  might  peHinp^  be  abided  school  niai^ters. 

To  accept  of  a  pecuniary  recorapcnce  would 
the  two  first  iiiKtanceft  be  to  enter  upon  a 
pnift'-vsion,  which  wouM  not  be  gtmrnilly  iv- 
gardcd  as  being  witli  propriety  capable  of  being 
added  to  their  own :  and,  where  it  is  by  the  in- 
digence of  the  client  that  the  need  of  recourse 
to  the  as&iiitance  of  the  patron  is  produced, 
the  acceptance  of  such  reoompence  would  be 
repugnant  Ui  the  end   in  view.     In  llie  xdjunrt 
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hosterarVt   the   cxcluBion   oT   such   recompence 
would  b«  nnphed. 

In  the  cajie  of  the  lodigcDt  cheat,  the  fee, 
wbiUsoever  it  mi^bt  be,  tliat  might  be  deemed 
uiitabte  to  the  service  if  renderod  by  the  pro- 
fessional notary,  ^▼ould,  by  the  honorary  notary, 
nut  l>c  ivct-ivcd. 

in  tite  ctL^e  of  the  client  dm'cn  to  request 
the  ftft^i^taoce  of  the  hoiwrary  notary  by  the 
uiabtliiy  of  obtainini;  within  the  necetu^ry  rime 
the  as^scance  of  the  profeiisional  notary,  the 
couftiderulions  of  delicaey  which  would  prevent 
tike  honorary  notary  frum  receiving  the  fee 
to  his  own  use  H-ould  not  prevent  him  from 
receiving  it  to  the  use  of  i^omc  charity,  f^ucb  as 
the  poor  of  the  parish,  or  to  the  Uflo  of  Bome 
prufessional  notary  c^his  own  choice. 

Of  a  general  artd  habitual  readineis  to  render 
such  Hervice  up[>n  Auch  term^i,  there  fteems  not 
in  cither  in&tance  any  room  for  doubt. 

In  the  ca«c  of  judicature,  hy  far  tlic  gre&ieal 
part  of  the  business  oJ'  this  nature  that  the 
country  aflbrdi^  i«  done  by  unfeed  judges.  Ap- 
plied to  thi!»  branch  of  le^l  &ervici\  there 
seem<t  no  reuson  to  apprebeud  that  tiic  name 
principle  should  be  leas  efficacious  than  it  is 
^^K  seen  to  be  iu  its  application  to  the  other. 
^^V  The  abode  of  the  patron  will  of  courae  be  the 

■  apot  to  which,  as  m  the  case  of  the  judicial 
I  bu&inem  abt>ve  alhtdml  to,  whoever  h:aK  uce^l 
I  of  the  service  wili  repair  for  the  purpo!<c  of 
I  requesting  it.  Under  these  circumstancce.  the 
I  service  rendered,  the  obligation  conferred,  will 
I  be  coiisiderabie ;  the  lalKinr  of  readerinif  it  will 

■  not  lie  gn-at. 
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A%  to  the  rearliheAA  ami  fif^riit^^ncy  with 
which  «n'ice  of  this  nature  will  be  rendered, 
several  circumstunces  may  be  mentioned,  on  the 
joint  influence  of^vhich  it  will  ckpend. 

1.  U|X>Q  tbe  simplicity  and  cU^anicss  of  the 
inAtructioiis  g^ivcji  by  tlu:  legislator,  as  proposed, 
on  the  margin  of  the  proposed  authontdtive 
Contract  paper. 

2.  Upon  the  comparatix'e  lightness  of  the 
burthen  attaclietl  in  the  shape  of  responsibility 
to  lissi-stance  t^ius  bestowed.  In  tiie  case  of 
the  man  of  ebarity,  ^hosie  serrice  ift  bestowed 
without  nnythinc  that  i.s  generally  understood 
under  the  name  of  reeompenee,  the  responsibi- 
lity cannot  be  in  every  point  as  strict  as  in  the 
CJiJie  of  him  whti  nerves  for  reroTTi[)ei»ce,  The 
principle,  alike  recLimmencic<l  by  justice  and 
policy,  lias  nothing  new  in  it.  It  has  received 
Its  appiieution  in  the  instance  of  the  otHce  of 
justice  of  tbe  pe^ace.  j\s  to  schoolmasters, 
those  of  the  lower  order  have  every  now  and 
then  been  known  to  he  employed,  among  the 
lower  cla^^es  of  clients,  in  the  character  of 
notaries,  principally  for  the  purpose  of  making 
wills* 

With  sarcastic  exiiltatmn,  professional  law- 
yers hare  been  lieani  (o  «&petik  of  men  of  this 
descnption  as  belonging  to  the  number  of  tbcir 
fricnda:  more  useful  to  them  by  the  law-suit^ 
thrown  by  these  usurpers  into  the  hands  of  tl 
regular  practitioners,  than  hurtful  by  the 
rial  buHine»;  taken  out  of  the  same  li 
hand-i. 

The  exultation  may  perhaps  have  ikol  been 
ill-grounded  :  but  it  may  be  accused  wi  carry- 
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ing  ingratitude  in  its  company,  if  due  remem- 
brance be  not  had  of  the  governing  members  of 
the  partnership,  from  whose  providence  the  rule 
of  action  has  received  that  well  elaborated 
form  by  which  it  has  been  rendered  incapable 
of  being  learnt  by  those  whose  province  it  is  to 
teach  others. 
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CHAPTER  V. 

OF    WILLS,    AS    UIVIIXOtiSHtU    I'KOM     OTIICH 
COKTRACXa. 


Skctio^i    l.-^UtUitjf  of  triV/r,    d^h'bcd    witia 

The  demand,  in  point  of  use  and  reaficn,  for 
ihe  power  of  pvinp  validity  to  a  Iftst  will, 
differs  in  several  jimnts  from  ihe  power  of  giv- 
ing validity  to  a  cnntmotof  any  other  deftcri[><' 
tion>  whether  obligatory  promise  or  convey- 
ance :  and,  from  the  ditfiicncc  as  to  these 
points,  follows  a  correftpoiidin^  difference  in 
re«pect  of  the  formalities  proper  to  bi?  required, 
and  tbu  means  proper  to  bt^  employed  m  the 
view  of  enforcing  observance. 

1.  A  disposition  of  a  man's  property  destined 
to  take  effeet  not  tiU  after  death,  and  in  tl^e 
meantime,  as  it  ought  in  general  to  be,  revo- 
cable, and  subject  to  indefinite  aUeration.  is  a 
species  of  conveyance^  which,  tn  answer  its 
puTpone,  tnusi  be  Rn»ceptibie  of.  and,  if  there  be 
power,  will  frequently  in  fact  be  subjected  to, 
indefinitely  frequent  ehanprcs. 

It  U  liable  to  change,  as  it  were,  ai  both  ends. 
On  the  one  hand,  hy  deulb,  by  increase  or  de- 
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crease  of  need,  by  incrcflsc  of  fi^,  by  change 
in  condition  of  lift^,  fh>/  4l:iim«  of  those  wtK>m 
a  testator  wou\ti  nmurally  cliooHe  for  the  objects 
of  his  botiiity«  liTf*  liable  to  conttnunl  ckunge* 
Od  llic  other  hatid»  the  ?<iihjtfct-inatlcr»  thi^  pro- 
perty to  be  dttipo«HMl  of.  it.  iTi  Mhftuc  or  quality 
as  well  as  quantity,  alike  expouca  to  change. 

2.  A  last  will  n^qutnii  to  l>e  mftdi^,  in  circtlRl- 
stances  in  which  neillicr  tlio  ncce&i^ity  nor  the 
expediency  of  entering  into  a  oontiart  of  any 
other  Icindp  to  any  conitidcrnhlf'  amount  \u  point 
of  pecuniary  importance,  hjII  in  general  be  apt 
to  have  place:  ti7„  on  a  death-bed,  at  a  time 
when  profcftuonat  a^ustancf^  may  not  be  within 
reach ;  ox  in  .some  place  in  whii'h,  or  un  »onie 
occaMon  on  which,  iwitlier  profhsstonal  afiniat- 
oncc  nor  promulgation  paper  (Auppoiing  any 
such  implement  to  be  rc<iuirr<l  to  be  cmptoyed) 
would  be  obtainable. 

By  the  laws  of  sofoe  countries/  a  will  made 
on  a  deatii-bed  is  disallowed. 

By  5uch  a  difiallowancc,  r^puriouA  and  unfair 
wills  tnay  perhaps  be  in  a  dcfi^ree  more  or  lem 
prov^Dted;  but  the  value  of  the  pow^r  in  qucs* 
tioa  »  to  every  purpose  in  a  very  considerable 
deffree  diminished. 

Without  the  power  of  making  dispotntions  of 
pro|*erty  to  take  cflect  after  dcnlh.  the  piovi- 
sion  mode  by  the  le^«lalor  fur  tlic  comtort  of 
the  hoadi;  of  nimilies,  and  (or  the  welfare  of  the 
members,  would  be  in  an  i.*minent  degree  defi- 
cient, 

I ,  Thia  power  ij  of  ttae  to  a  inan  in  the  cha- 
rter of  an  article  of  pn>pcrty-     In  thia  way, 
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value  ifi  created,  &s  it  wvrrc,  wjt  nr  nolhiiig ;  the 
value  of  the  properly  of  the  country  incr^&^cd 
Id  a  va^^l  proportion,  not  to  say  doubled. 

3.  In  the  hands  of  the  aged,  it  serves  hb  h 
'''cmapeni^iition  for  the  v-arioubt  dirij^iiftts  which 
^Uftt  tim«of  life  is  so  liable  lo  inMiire;  a^ml  as  a 
security  aguinst  that  negkx^t  and  contempt  to 
which,  cii  tJiat  account,  ct«  well  as  on  account 
of  the  weukui'Efies  moideni  to  it,  they  would 
otherwise  sland  uxjjoiit'd- 

3.  In  tlic  hands  of  a  person  rendered  helpless 
by  diBcase,  and  dependent  for  his  life  on  the 
services  of  otherf^^  this  poMcr  is  a  sccunty  for 
life,  an  instrument  of  seli-preservation. 

4.  It  15!  u«;efu]  in  the  character  of  an  instru- 
ment of  government,  Iiavjng  for  itH  iflijert  (lit? 
welfare  of  indivi<hjaid  other  than  the  proprietor 
himself.  At  an  early  age,  it  i»  necessary  lo  the 
very  bcin^  of  man  ihaf  he  should  be  subject  to 
the  government,  and  for  a  loni;  while  after  con- 
ducive to  hi»  wcli-bejng  that  he  be  ^iubjcct  to 
the  influence,  of  his  superiors  in  age.  If  the 
power  of  bequest  were  withholdcn.  the  force  of 
this  instrument  would  be  in  a  great  degree 
weakened. 

6.  A»  between  equals  in  age,  without  need 
of  goveniiTtent  or  docility  on  cither  side,  the 
prospect  of  po9lhurDotis  tH>unty  forms  a  bond  of 
^Teciprocal  uitaclimcnt.  and  a  sccuniy  for  reci- 
procal good  behaviour,  kindness,  and  solf-dental, 
in  the  minor  but  continually-repeated  concemg 
of  life.  It  enables  one  man  lo  obtain  the  con- 
venifnt  or  nt'/^esssry  servires  of  another,  fcir 
whom,  out  of  his  income,  and  in  his  lite-lime,  be 
could  not  spare  a  ^utficient  reward. 

6.  In  the  case  of  those  who  have  no  rear  rcla* 
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tions,  endeared  to  llicm  by  im  tiea  of  nmlure  or 
iojig  liabit^^aml  in  the  cAse  of  thow  whose  natu- 
ral relaLiooa  have,  m  their  eyes,  rendered  them- 
BClvcs  unworthy  of  iheir  favour,— it  coathbuten 
to  substitute  frufralitv  to  thai  di»«ipution,  winch 
would  be  tlie  naluraf  courw  of  him  wIhj  should 
bebold  whatever  were  left  unexpended  by  him- 
ivelf  entailed  on  a  ftucceasor  or  set  of  BuccesMra 
who  were  eitlier  odious  or  at  best  inditfcrcnt  in 
his  eycA ;  and  thus  [io  so  far  as  it  checks  dissi- 
pntioii  from  that  M>urce)  it  promotes  that  slow 
but  convlaiit  and  general  aecnmijlalion  of  the 
matter  of  wealth,  in  the  shape  of  ca|iital.  u|ran 
which  the  welfare  and  comfort  of  the  individual, 
and  the  increase  of  the  ^neml  ina»s  of  comfort 
by  the  multiphcation  of  the  species,  depends. 

If  a  death-bed  will,  a  will  made  during  a  last 
illness,  be  utterly  di^lowcd.  a  man  is  divested 
of  the  [)ower  of  re^anlin^  services  on  which  his 
life  depends,  or  of  puniiihiri^  neglects  iwliethcr 
wilful  or  for  wnnt  of  attention)  by  which  death, 
preceded  by  i^uffering  lo  an  indefinite  amount, 
may  be  prwiucett.  On  a  iierson  rendered  help- 
leu,  and  perhaps  spi-cchless,  by  a  dangcnma 
disease;  in  a  chse  in  which  an  tipf>arently  tririal 
service,  neglected  or  even  ill  pcrt'ormcd,  may 
be  fatal ;  homicide,  murder  {\iz,  so  commilted). 
is  scarcely  an  object  of  legal  punif^hment.  If, 
therefore,  theie  be  a  single  moment  of  ftantty 
during  which  thts  power  is  vt  ifhheld,  and  kni>wn 
to  be  80,  a  man's  life  will  lie  altogether  at  the 
mercy  of  the  attendants  of  a  sick-bed.— that  is, 
of  dispositions  of  all  shades,  from  thebc^t  to  the 
worst,  loo  many  of  whom  may  not  be  proof 
against  the  temptation  thus  thrown  inio  their 
hands.    ExpTAea  to  injury  from  enemies,  a  man 
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Mould  frt^l  ^i^l!<4^i^<iivcstcli  of  the  power  of  pur- 
ctiuMU^a»sistaj)Cc4'rcim  neutrals,  or  aiiimating  in 
Ute  lvalue  way  the  c^crttons  of  tho  vrcllHjUpo8fid. 
Jn  conn*rs)iiion  wJlh  tlik.'  Jt:votj;(l  vicUm,  so  long 
MS  no  thJr<l  [ii-r?*o[iN  capable  of  serving  as  wit* 
ne«)seH  were  at  haod,  the  fatal  purpose  oiig^t 
even  be  avowed :  and  the  cup  of  inhumanity 
might  thus  have  insult  to  embitter  it. 

These  things  being  coUEidered,  the  propriety 
of  allowing  or  disatlowing  death-bed  wills  will, 
in  each  eounlj^,  depend  in  nu  inconKidfr^ihW 
degree  on  tlie  fttate  oi  morality  among  the  peo- 
ple, But»  even  in  the  most  virtuous  state  of 
society,  the  le^i«lator  should  never  repose  on 
))o|ntlar  virtue  mjy  eoDlidcnce  which  can  be 
wiihholdtn  without  prepondemnLincunvunJaice; 
he  should  never  hofd  out,  to  all^  a  temptation, 
under  the  force  of  which  it  may  happen  to  the 
virtue  of  any  one  to  sink.  Be  the  quantity  of 
virtue  among  the  people  ever  so  great,  necessity 
alooe  should  en^^;;e  him  to  do  anything  tliat 
can  t^d  to  tcfistrn  U. 


Section  II.— Wy  requhdti^n  of  forfnaiitksj  if 
pervrBptory,  tnorc  mischUf  tj  produced  than 
jnrverita/. 

In  «tpcaking  of  contracts  in  general;  formali- 
ties, calculated  to  throw  difficulty  in  the  way  of 
apuriouii  and  unfair  ones,  bcin^  proposed  to  be 
by  authority  insutuied,  and  the  obficrvance  of 
them  recommended ;  pointed  suspicion,  nut  nul- 
lification, wa^  spoken  of  as  being  in  geucial  the 
proper  and  sufnctent  instrument  for  securing 
obacrvancc:  mtiiificution,  JMiliotvancCt  not  being 
rccouciUbic  to  gcucral  utility  on  the  part  of  the 
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legifibtor.  Dor  to  good  faith  on  thai  of  the 
jud^,  oo  any  other  condition  ihan  thai  of  a  ftiU 
asfturance  of  its  being  in  a  mati'A  {xtwer  to  com- 
ply with  Ihe  fbrmolitM'Sp  ai  well  as  of  hi*  being 
actually  a^riscd  of  the  cxisttnccof  the  obligfL- 
Uon,  by  which  be  U  called  upon  for  compbanec. 

Of  contracts  cf  all  Borts,  taken  in  the  agc^re- 
gUe,  to  vaMt  »nd  divcr%ified  h  ibc  lidd,  that, 
witliout  ftiniir  ilrt4-nuiiitiU'  ygkL-cii-s  WKi<^)it  fur* 
wan)  for  Ulusliation,  and  sb  ati  example  by 
mmuof  which  a  determinate  shape  mi^ht  be 
givcQ  to  the  idtas  bclon^nt*  to  aucU  ^t-nt-'ral 
propoBttioDs  as  Mhotild  be-  advuncccl  concerning 
tt,  jLnd  the  truth  of  tboHc  tht*  more  readily 
brought  tu  the  lest,  our  conceptions  on  tl;e  sub- 
ject might  be  apt  to  be  bewildered.  On  this 
coofiidefalion  it  was  that  the  specica  of  eoniract 
called  a  lojt  uuU  w^s  fixed  upo4),  to  officiate*  u 
it  wer«,  oil  this  iiceasion,  in  tk?  character  of  a 
representali%e  of  tbt*  rt* st. 

On  the  occasion  of  thi»,  ns  of  other  contiActa, 
the  IcgtelatoT,  if  he  be  at  once  honest  and  en- 
%htcDed,  oeitbcr  corrupted  nor  misled,  will 
Mturally  direct  his  endeavours  to  two  main 
olytvts:  lo  facililnte  the  formation,  and  secure 
the  effect,  of  genuine  and  fair  one^  ;  to  prevent 
the  formatioai,  and  at  any  rate  the  snccei».  of 
aucb  a."  are  unfair  or  tptinons. 

If  pain  of  nullity  be  imposed,  and  that  arbi- 
trarily and  inexorably,  wiihmit  rei^ard  to  the 
oeciwoij  couditkinft.  viz.  power  of  observance, 
and  knowledge  of  the  neceMity  fur  obsemnce, 
as  above  specified;  the  first  of  the  above  ob- 
ject*, viz,  the  giving  existence  and  effect  to  feir 
ones,  is,  so  far  an  the  application  of  die  pro- 
posed remedy  extends,  sacrifiucd,  certainly  m 
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yvcll  as  completely.  But.  by  tbcccrUun  socn^ 
fice  thus  made  of  the  one  ^>bject,  no  more  than 
ft  chsiice  of  compai^^iiiQ;  ttie  other  it>  purchaMMl : 
for,  where  the  ibnualities^  whatever  tht'y  may 
be,  are  t<i  nW  Hpjiearai^te,  rjr  even  in  realitr, 
observed,  atill  it  may  and  does  iiappcn  to  the 
pretended  instrument  exhibited  in  the  characler 
of  a  Jast  wtilt  CO  be  disoovered  to  be  either  un- 
fair or  vpuriouB. 

Foice  iinti  fnnid,  thr-  causes  of  unfair  wiIIa 
(viz.  of  such  a»  arc  so  to  the  prejudice  of  the  tes- 
tator and  hiei  natuml  successors),— force  aikl 
fraud  are  no  less  capublc  of  being  employed  in 
the  prevt-ntion  of  fair  wills. 

A  set  of  pCTSons,— engaged  in  a  nistl*pnictic« 
of  ibis  &orl  by  sinister  interest,  Tvhcthcr  as  stand- 
ing next  in  aucccs-Hion,  or  a;^  being  or  supposing 
them£«lre9  to  be  favoured  by  a  will  airead< 
made, — beset  a  man's  deaih-bed,  refuse  their 
assititance  to  the  milking  of  a  will,  shutting  the 
door  at  the  same  time  agaunnt  a«Ki»tance.  from 
every  other  quarter.  Here  we  sec  ft  fair  and 
genuine  vfiU^  {i.e.  one  which,  had  jtbccnsuflcrcd 
lo  have  been  made,  would  have  been  so),  prc- 
Tenlcd  by  force. 

Suppose  three  attesting  witnesses  necessarj' : 
two  on  the  spot,  ready  and  willing  lo  ofiiciftte 
ra  that  character,  but  all  olhers  KCpl  off,  aji 
above,  avowedly,  and  even  by  force.  Under 
the  inexorable  system  of  nullity,  the  wicked- 
ness would  be  triumphant:  no  relief  could  be 
obtainable. 

In  league  with  the  persims  Interested  (as 
ftbove)  against  the  allowance  of  a  fresh  will,  ft 
notary  felsely  declare*  lo  the  testator  that  such 
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and  Buch  fonnalities  are  not  DeccK£ary,  or  tbit, 
being  nece&sarjs  thuy  have  bwn  obscrvi-d,  wUvo 
in  fact  Im  care  has  heen  timt  they  shall  not 
have  been  observed.  Wtckednenft  again  trium- 
phant: no  relief. 

Of  the  two  objects,  the  one  pursued  at  the 
cxpen»eof  the  other,  the  one  openly  sacrificed  to 
the  ulhtT,  Kn|)[>iise  the  imgiortaiKe  equal:  how 
woiiUI  iht  yn>{ii  or  li*Nft  ifMiliing  Irotn  the 
expedient  be  to  be  taken  account  oSi  It  \s 
only  upon  one  supposition  that  there  would  be 
a  neat  profit,  viz.  if  the  number  of  unfair  or 
spurious  wills  thus  prevented  from  taking  eAect 
or  coming  into  exiKtcnf^c,  was  grcatpr  than  the 
numlier  of  fair  and  genuine  wilU  prrveiited 
from  taking  elfecE  or  coming  into  existence. 
Not  (be  it  observed)  the  total  number  of 
unfair  or  apuriouA  onea  prevented  from  taking 
eifect  or  comini^  into  <*\iMence  by  any  roenni; 
but  only  the  nnuibt-r  prevfnled  from  taking 
effect  or  coming  into  existence  by  tkii  means. 

Suppose,  iht-n,  a  counlry,  in  which  two  &pc- 
ctcs  of  property  arc  to  tliiit  purpoi^e  distin- 
f^uished:  one,  to  the  di^poffal  of  which  by  hist 
will,  ccrlain  fornifilihcs  Imvu  Ix-eu  mwh*  nece** 
sary ;  the  other,  to  ihc  diAjio^al  of  which  in  that 
same  way,  no&uctiformalilieaare  roadcncccaaary. 

To  any  peraoa  nnapprtzed  of  the  state  of  iUe. 
English  law  in  ihia  reapect,  the  supposition  will 
be  apt  to  appear  an  extrava^nt  one-  A  little 
fiitthcron,  it  will  lie  seen  lu  be  HnilJ/rd. 

ir,  in  thi»;  Etute  iif  things,  an  itcct>unt  wer« 
takcnof  the  wilts  of  both  A0rt«,  call  ihcm  formal 
ctnd/iT/^mvi7/.ronte«ited  within  a  given  period,  «ay 
ten  years;  distinguishing,  in  each  ca»o, such  u 
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wereallDWcd^from  ^uchaRweredUallmrecl;  by 
such  &n  account,  conclusions  in  no  .small  di^reo 
instnicUvG  might  be  atlorcied." 

Suppose  that  the  number  of /*?rw(T/  wills,  to 
whichspuriouanessorunfaimesK  is  in  this  authen* 
tic  apui  ilt^iiijeraU- wny  imiitjted,  ;iiid  which,  on 
one  or  other  ground,  arc  accordingly  con te^t^,  is 
found  to  be  just  a*  great  as  the  number  of  infor- 
mai  \\\\\&  contested  on  the  same  grounds ;  thi£ 
wiM  surely  amount  to  a  satisfactory  proof,  lbat> 
by  the  formalities,  no  effect  at  all  in  respiHrt  of 
the  preveiiiiou  of  spiirioti^v  aud  urdair  wills  has 
been  prixlnced, — ami  tliat,  cnn^qiientlyr  ^^^ 
sacritice  made  of  ^  msuiy  fair  and  genuine  wills 
aa,  having  been  made,  have  been  pre^'cnted  from 
making'  their  appearance,  has  bc<-n  a  sacrifice 
purely  gratuitous:  uoul*  of  that  good  whi<.-Ii  thv 
requlsilioTi  of  the  formalitii-s  bad  for  its  object 
or  professed  object.— nothing,  in  a  word,  bat  so 
much  pure  evil  (as  above;» — havit^  been  pn>- 
duced-t 


*  Tvo  itftns,  rt  tB  iru«,  wonld  atill  mmtin  <w\  of  ihc  r««rh 
of  obsoryfitloo ;  h\l.  I.  the  ntiinbtfr  of  uiifiit  orapiinciuB  ^illa 
^nrvitntrd  hy  thn  formnlinpt  from  coming  into  e>«ctiUoa:  2. 
Ihe  number  f>f  f>tr  oiid  genuma  ^ilU  pr^vaeUd  by  tba  tamt 
mcanji  frT>m  takmc  i'flcct:  for,  bt  mcanft  of  the  fomuiTiticSr 
Uai  and  ^«mimr  wilU  &ciiiully  mndr.  ninv«  in  nny  nnmbrr, 
hne  b*en  prprmiH  from  mtkm^  thrir  Appeimnccr  rinrc, 
wh^n  %  will  u  EccQ  and  undcniood  to  be  unprovided  wjth  Ihu 
Ibn&^lities,  Xht  observance  ofvrhich  hiif  been  rcddcrrd  Diy 
ceiwry  to  idi  inlidity,  it  U  pi»rn  iipurctmni-,  ncdiK.'Vftr  cua 
innle«  \\t  ftp|warjtnc«  in  the  chttnctcr  of  a  <ub|Mt  oTcent^- 
tftlion. 

t  Nor  ia  this  tbv  wIidIu  of  Lbc  mi :  fi>r,  in  the  a<:couat  ol 
r^ir  and  gi^niiinir  wiIIh  prvvuiilJtd  fruin  lukiti^  ''flVcf,  m(j*t  lie 
Included  llrt  number  prei^uto'l  froiti|  conimg  into  i»3ii»t*TJce, 
Ir  othsrvords,  to  th«  number  of  ttills  or  ibie  dcftcriftwa^ 
ricTCiJted  fratn  tukuig  elTvcL  by  hhuI  of  kn^wlcd^  of  the 
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WhaUtver  be  the  number  of  spurious  or  unEur 
wills  defeated.— prcTcxit€4),  citbor  fixHii  taking 
cffvot,  or  froni  coming  into  ejEL»tcniC«,  —iu  the  ca«e 
of  th4-  apecies  of  property  aubicct  lo  formalities ; 
thu  uui£s  of  good  thus  produtxHl  utidvr  the  byHtcm 
of  foraialilieA  sanclujueil  by  niiUilicaliion,  is  not 
alt  of  it  to  be  placed  to  tbc  account  of  that  »ys* 
t«oi ;  since  ;i  part  of  that  same  good>  if  not  the 
wliole,  miahi  equally  have  been  produced  by 
tbc  lame  iormatitJCgt  if  barely  recommended : 
sujipicion  of  uuf;iinu*iiJ4  or  spuri<Miftne>»,  mA  nul* 
liiicalioji,  being  indicated  as  tbe  conttecjiicnce  of 
nonK»b»cn'ai>ce- 

UndcT  English  law,  an  account  of  the  K>rt 
herein  above  indicated,  might,  without  ditficulty, 

\\t-  lorcc  of  authority  M^ere  appUcd  tn  the  sub- 


iMceafiU  of  the  IbniMlitMv,  nunl  be  Mldud  iho  numbrr  pro- 
nncrd  fron  comlnf  tneo  cviiirttoe  by  «vii  ttf  poorer  to  am- 
ply wiib  tbow  fonoaUbM.  Tkc  MVnkc*  of  tbotd  «hjcli,  not 
Nmnf  b«en  prrvciilcd  (nn  coming  into  «iiU«DCt.  bftvo  boea 

Kriratffil  ftvut  ultmg  effect.  »rc  ibovc  tKtl  have  twcu  lliui 
Rinud foe wftnl  of  tooa»M|jH»j  tfcio  nBfnbrrof  th<>««  that 
ti«v«  boen  »nn-fEit«d  by  tlw  mih  forvalilio  from  cco^ri;  into 
nitteiK«,hMbccn  Utt  naakW  oflhoK  tlat  b^n  U«n  thtn 
fniMinCi<tl  fur  waul  of  ptmrr  iq  cumpty  witli  tlx;  fottnililira- 
A  mom  who,  kDOKing  that  wtiun^  U  r>c««idfy  to  &  uilJ,  14 
bfltktr  io  i  ooodilioa  to  vhte  oike  hiauctr,  oor  ctn,  nt  thi 
difnce,  obtain  die  uokluioe  of  wlj  oahm  perwn  who  'm 
able  to  vTit«,  wiD  not  ouMnpl  lo  nake  &  «nlL  A  n«i  who, 
hoowiag  ihti  thrt*  wiiMUM  an  noe^uiy  to  atutiatkie, 
Cftuol  obt««  the  ainitaficc  of  ihnt  pcnon*  si  thai  cltaracttr, 
■ad  ihrac  ciNlipetm  onu,  wilt  wt  aitvvipt  to  nvkff  •  will. 
In  lh«  hiwM  fai  whidh  1  un  wtitiog  lUi,  Bono  mr*  n^t  sn 
ofely  doujghUf,  fto  beirtM,  bciog  mwlod  to  Md  by  )icr  «iU 
1Q  ft  tcukly  prorisMD  ibat  bnd  ms  iMdc  for  k«  mocljcr  by 
tho  muvnce  fculsuMBt,  a  ltwy«r  wu  itot,  uiil  a  vill  dtswo 
Mconlfaigiy.  JMt  u  ch«  poa  wat  pot  for  c^atture  \*io  die 
boad  of  the  ttttaim,  ibo  cxpcicd  i  oad,  with  her,  lh<  b- 
tended  prmfiioii. 
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jM^'tatobtiined:  if  not  for  a  past  period,  at 
«ny  rale  fur  »  \Mrnwl  to  viHi\e,  nut,  e¥eii  tor  a 
psRt  ppriMl,  n^y  ten  or  twenty  y«iirft»  tlier«  need 
be  little  doubt.  The  official  book?,  rotix-ith- 
fttiuuting  the  dcfcciivcDcss  and  mapposiicticss  of 
tlie  pha  on  which  official  books  are  kept,  would 
affom  considerable  iafonmition  :  enquiry  amonv 
individual  practi-ners  would  ctmip)elp  it:  wore 
for  a  committee  of  either  houjte  of  parliafnent. 

In  acaufie  of  gr€at  celebrity,  the  number  of 
fonnal  wills  contested^  and  even  disallowed, 
wa«,  by  one  of  tbe  most  enlightened  of 
l^ngtisli  judges,  a&Kerted  lo  be  greater  than 
the  niimlier  of  Inroniiitl  trnv^  in  the  same  case. 
"Th«legis)atjre, '  says  Lx>rd  Mantdield  (speak- 
ir?  of  the  clauses  rclaiii-c  to  wills,  in  tbc 
statute  called  the  Statute  of  Frauds  and  Per- 
juricti),  ''the  legislature  meant  only  to  guard 
against  fraud  by  a  Milenni  attestation  :  which 
they  tfif>u^hl  miidd  wn^n  lit^  »iiiiv<*rsi^lly  krinwn, 
find  niigiit  very  easily  be  complied  with.  Id 
theory,  this  attestation  might  seem  a  strong 
lard  :  it  may  be  Fomc  guard  in  practi<?e ;  but 
am  persuaded  many  more  fair  wills  hare  been 
merlunicd  for  want  of  the  form,  than  fraudulent 
tave  beeii  prevttnti'd  by  introducing  it.  I  have 
had  a  good  dc^l  of  experience  at  the  Court  of 
Delegates,  and  hardly  recollect  a  case  of  a  foi^iod 
For  fraudulent  will,  where  it  has  not  been  so- 
lemnly attested.  I  have  hoard  cmincni  civilians 
who  are  dead,  and  some  now  living,  make  the 
ime  obsenatioii/'* 


*  l^rd  C>iTi(l«n.  vhdM  ruiDf^paitioa  vAft  *nmity  i^  Lord 
Man»tietd,  nnil  whoiriih  uiipicc(4caUil  acrimony  iiafu ted 
CTcntl^iug  tlittt  in  the  ahmc  (quoted  aigumtnt  fs  wcnied  il- 
ntru  diitpuubV,— «ven  Lcnl  Camden  d«»  n^t  diapiKf  ihe 
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Ilillierto  we  have  sumwuietl  iliaLtlie  twuevili^ 
frustration  of  a  gtnuine  will,  &od  siicceK«rti[ 
imposition  of  a  spurious  one,  are  of  equal  mag" 
nitudc :  fiml  nvcn  upoii  this  euppostiion  it  bos 
appeared  tbal  lo  iucur  tbe  Arvt  of  the  two  evils 
fur  n  chtitice  of  pri'vi'Dtiuj^  tlii;  sctund  (by  pe- 
remptory rec|uiMtion  of  fonnuiitics},  is  a  bad 
calculation :  the  Dumborof  fair  wilU  dUalluwcd 
in  conscqticDcc,  having,  in  the  opinion  t<f  a  com- 
petent judge*  practicttlly  exceeded  tbe  number 
trf*  fipurious  or  unfair  ones  |Hevebted.     But*  even 

iDftiKr  or  fdct  nliibitiHl  by  tlut  inftlrociire  ripfrrlr-nce. 
"  llif  d**igti  of  t^*  »Ulat4<,"  b«  tati,  "  WW  «*  [ifpvnti  wilh 
thtt  oiigil  Bot  10  b«  moik,  aikI  (i  aliiftj*  opcnOf*  «kn1l^ 
byiotc^cicj.  1  hmvt  no  doutH,''  mntiauo  h«,  (''for  ihu 
MMcnioai,"  laft  hr,  "cannoc  br  provi^dX  bul  lb«lKLh<iu« 
MJid  ««riU-i  XA\t  httti  Ktrcd  by  lbi«  «trelkcit  proruiofl. 
It  b  fiilrd  ft  cmrd  t(i  th«onr  cply,  «h«rcnB  diaoM  ov^ry  do* 
tirioQi  pimlvlkr  tbu  is  «4itf«Tvd  Ui  die  i/ilrttatv  U  pfcpcrred 
tif  ijiblftw,  >ir:<l  pratcaiHkDpy  of  III  ulilily."  ffo  fmr  Lhe 
wihU  and  l?L'iicd  bvrjcr.  Dcbrioaa  ptLfblyt'^*!  *  li»ottt«B4 
ia  number,  pK4«rrrd  (root  imposiTion  by  tlttLnvl  So  f«i 
M  it  cun,  >  Ih|)I'}  iffrijU  itidnU*  if  it  U-  Uut,  U^toy,  I 
mcMi,  for  lhe  dolirioiki  ptuiKhfrt  w!iici«i*  pirnpi*rty  k»»  bap- 
pftwd  lo  b«  in  lli«  tb«pe  <»f  vltat  k  colJcd  r«a/  pfopertji — is 
th&l  pMlJculkr  *on  of  Klk«pc  for  the  doiffi^«Jion  <»f  nhidi  Uie 
U«ycrk  vbu  bait  iDTi'mnl  il  hnvo  unrt  yc-lrmiiUjyocl  or 
ifit<cQird  my  dLAiinctiro  rtune.  DjjI  •fcat  t^fiKinv*  f>f  lo 
nney  oUi«r  civkrkiijif  paraTytica  m  hkicL  En«l«T  4b«JMlnbc«, 
vbciK  profKtty  i»  iu  muy  other  shafMj  ibui  (kit  indocnbablo 
one;  vboM  piopfTiy  ik  ia  ih«  »b«|W  of  nrru*»b!cii  or  of 
ihot  toriAf  pro^rty,  nhich,  being  m  immomible  rui  tt  is 

K«&ibX«  l^r  prop«f1y  to  br,  i»  nofccn  of  and  irvitcil  bjr 
vyeri  da  itu  wero  novtabkT  l»  a  vr«ird-<-H>f  thrro  delin- 
ow  puKhriki.  worlb  lO^DOW.  s  okcr,  ih«  lint  in  ftcphoM 
bovM,  lb*  Mcond  in  kftMboU  bo^ic*.  and  tbe  ihinl  in 
•lock  in  trailr,— *bat  ia  ihtrt  vUtut  ihr  t«0  bol  ihat  bhottld 
txclotk  tbcni  fruon  llic  itroicctiou.  i^lmli^iu  il  vibt  be,  Ihat 
il  aflbfdeil  by  vbal  hifrlonhKiprilh  "  ihia  ^niwiia  Inv,  rnvty 
b^e  vbereof,  MCCoHiftf  to  Lord  Noitui^ina't  opinion,  wao 
worih  n««b«idyr— CqhM^.jt,  25, 
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in  tliift  way  of  stating  the  ciksc,  we  have  oot 
availed  ourselves  of  all  Ihe  argument**  wiiliin  our  ■ 
reach. 

^figlkt  it  not  xt  ith  considerable  shew  of  reaMm 
be  contended,  that  (v-^luc  at  stake,  and  all  other 
circumstances,  as  nearly  as  possible  the  same) 
secaring  of  fair  wills  frmi  frustration  is  a  more 
important  object  than  preventinc  unfair  or  spiiri* 
ou»  ones  from  taking  effect  *  That,  of  two  mi«* 
chievinLK  rfsnllM,  fniKlr^lifin  of  »n  intetidcd  filil 
Will  is  more  mi^chie^oLis  tliau  effectuation  of 
unfair  or  spurious;  one  T 

1,  Take  first  the  case  of  n  ftillierof  a  family. 

The  legislator  being  unacquainted  with  tiie 
exigencies  of  indi^ndunl  fainilic'v,  the  dispositiOD 
lie  makes  of  tlie  property  after  death  is  but  a 
nmdom  gnesft,  a  makeshift:  against  iti  being 
the  best  adapted  that  can  be  made,  there  are 
many  chances  to  owe.  Unreasonable  wills  may, 
it  is  tnie,  be  made,  and  every  now  and  then  arc 
made.  But  the  ease  of  an  unreasonahle  will  is 
an  extraordinary'  case,  similar  t«  that  of  prodi- 
gality: and,  as  it  supposes  rcficction.  the  absence 
of  which  rather  than  the  presence  ifi  indicated, 
by  prodigality,  probably  still  more  rare. 

On  the  part  of  parenl,  as  well  as  clnld^  '"- 
^t&wMtjf,  a&  the  Rumauists  call  it,  i^  indeed 
ahrays  liable  to  have  place.  But  on  the  port 
of  the  parent  it  seems  least  so.  In  descent, 
love  has  been  ohscncd  to  be  stronger  than  in 
aiKrent.  In  the  i^upenor,  sympathy  has  the  plea- 
sure of  ]R)wer  to  atrcijgthcn  it :  in  the  inferior, 
it  ha,H  the  painfijl  fienscofrcsiraint  to  weaken  il. 

Prodigiility  is  more  naturally  the  wcaknesa  of 
youth  tlmn  of  mature  age.  Against  prodigality 
on  the  part  of  a  child,  the  diftpcsition  made  of 
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the  property  of  the  parent^  after  liU  death,  by 
the  Iciw,  pnAult^.s  no  lempdy:  by  i\\e  Torecsst 
and  syntpnthy  of  the  parent,  a  remedy  will  na- 
turally be  prondcd. 

WhcQ  a  Jair  will  b  prevented,  the  worst  that 
happens  (\i  oiay  be  said)  i^  that  tlie  estate  folU 
iato  tbv  niitiiril  course  of  Mict'cKKmn,   vi/.   (hut 
which  in  tlic  eye  uf  the  liiw  in  the  ht^st :  wlrertf- 
as,  by  an  unfair  will,  it  may  be  made  to  take  a 
course  as  forci^  to  the  naiurul  course  as  it 
would  by  tliofL     But,  under  ditTerenl  systoms 
of  estabhcdied  taw,  courves  of  succession  difiGr- 
\i\g  widcfly  fmni  each  otlier  are  to  be  found : 
and  among  them  all  it  would  not  be  easy  to  find 
one  to  which  the  epithet  of  a  natural  one  could 
with  propriety  b«  applied :    and  even  the  best 
natural  one,  supposing  it  adopted,  would,  as 
already  ot>serveu,  frctiucnlly  l)e  but  ill  adapted 
to  the  cxif^L'iicie^  of  the  individual  case. 

A  will,  leaving  cvcrythmg  a^vay  from  children 
to  strangers,  or  more  distant  rclanvca.  ts  alwavs 
possible.  But,  even  taking  fair  and  unfair, 
genuine  and  ^purioun,  tc^ether,  such  a  case  is 
vety  rare :  much  more  m  if  fair  and  f^nuine 
(»es  are  left  mit  of  tlie  actount. 

What  applies,  a&  above,  to  the  cases  of  parent 
and  child,  applies,  though  of  course  witli  less  nnd 
less  force,  to  their  rcfipoclivc  more  remote  rcptc* 
sentHtivci»:  grand-parent  and  graxvd-cbild,  uncle 
jtof  aunt  and  nephew  or  niece,  and  &o  forth. 

In  every  ca^  itf^Jlrsi  will,  the  o])eiation,  if 
[it  has  any,  is  to  the  disaiiranta^,  if  not  of  all 
natural  relatives  taken  in  the  a^t?T^g:atc,  at  any 
^TBte  of  some,  as  compared  with  others.  But 
when  once  a  will  has  been  made,  tho  opcratioa 
of  any  sul»9equenl  will  may  aft  naturally  be  lo 
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the  ndranliage  of  natural  relatives*  aa  to  their 
diftadvantsge. 

2,  Take  next  tli«  case  of  a  man  without  a 
family^ — a  mnji  who  has;  no  hhkocl  relaLioji*i  near 
enotigU  To  [jrofiur**  (Vam  that  srnirre.  the.  AP-iitJ- 
ment  of  .^tympattiy.  Will^^  (whettter  fair  or  un- 
fair, genuine  or  spunov.s)  made  to  Lhc  prejudice 
of  blood  rclatioiis,  are  supposed  to  belong  mofitly 
Tu  tikis  class. 

To  this  case  npplif^-s  tht*  diBtincttim  l»etween 
the  mischief  of  the  first  order,  and  the  mischief 
of  the  second  order:*  in  comparison  of  which 
]a«t,  where  it  has  place,  the  misehicfof  the  first 
order  is  generally  very  inconsiderable. 

As  often  as  an  intended  fair  nill  is,  by  iion- 
ohservancp  r»f  farLnalitien,  prevented  from  taking 
ctlcct,  the  c^iAtence  of  the  mischief  is  almost 
al^vays  known;  the  knowlcda:^  of  it  spread 
over  a  circle  more  or  les?;  extensive.  The  more 
extensive  the  circle,  the  wtder  ilte  alarm,  the 
apprehension  produeed  of  siiiular  minchanrfr*  in 
the  breasts  of  other  persons,  in  tlic  character  of 
intended  testators. 

On  the  otheT  hand,  when  an  unfair  or  spuri- 
ous will  takes  etfeet,  the  instances  are  rare  in- 
deed; in  which,  the  existence  of  the  mischief 
being  knowr,  or  'M  leit.-<t.  ?^ti.sperted,  any  alarm 
can  havr  been  spread  by  it.  If  suspected,  con- 
testation is  the  natural  con-sequencCp  And  if 
wi!U  of  this  description,  wills,  the  object  of 
»^n»«picion  and  conte*!tation,  are  rare;  wills 
which,  being  so  suspected  and  L'onk'*te*l,  have 
been  confirmed  by  the  jndgf,  and,  notwith^tand* 

•  FctrthccKplankiinDof  thi?«otcraiB,sec  Dumooi — "Tm- 
t^a  <1*  Ltrciilalijn/  and  Uunihwn—'^  IniiwJuciwu  to  Motali 
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ing  Buch  confirmation,  are  generally  believed  to 
be  either  uD&ir  or  spurious,  cannot  but  be  much 
more  rare. 

The  conclusion  is,  that,  of  the  two  mischief, 
— effectuation  of  unfair  or  spurious  wills  on  the 
one  hand,  and  frustration  of  fair  ones  Twhich 
being  fair  cannot  but  be  genuine)  on  the  other, — 
magnitude  and  certainty  both  taken  into  the 
account,  the  latter  is  considerably  the  greatest. 
But  it  ie  this  latter,  which,  under  the  system  of 
nullification,  the  legislator  produces  to  a  cer- 
tainty, and  as  it  were  without  a  thought  about 
the  consequences, — for  the  purpose  (reaJ  or  pre- 
tended) of  promoting,  not  the  certainty;  but  a 
chance  only,  of  the  other.  For,  without  evidence 
of  some  sort  or  other,  an  unfair  or  spurious  one 
will  no  more  obtain  credence  than  a  fair  one ; 
and,  on  the  supposition  that  the  evidence  is 
false,  there  is  surely  some  probability,  if  not  a 
preponderant  one,  that  it  will  not  be  believed, 

Sectiox    til — Use    of   autography    in    wilfy. 
Recommendation  in  relation  to  it. 

So  efficient,  in  the  case  of  last  wills,  is  the  se- 
curity afforded  by  autography,  against  fraud  in 
almost  every  shape, — agamst  spuriouaness  pro 
parte,  as  well  as  spuriousnesa  in  ioto,  against  un- 
fairness as  well  as  spuriousness, — that,  in  point 
of  trustworthiness,  even  without  any  attestation, 
a  will  thus  authenticated  seems  to  stand  at  least 
upon  a  par  with  a  supposed  last  will,  written  in 
a  hand  other  than  that  of  the  testator,  although 
authenticated  by  his  onomastic  signature. 

1,  The  more  words  a  mass  of  writing  con- 
tains, the  more  precarious  will  be  the  saccesi, 
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iind  thence  the  greater  thelaix>ur,  of  an  attempt 
to  fabricate  it.  Where  ihe  only  mode  employed 
for  autl>enticatir>ii  ab  intrS  is  that  which  con- 
sisU  of  uiioiimstic  sigiiattite,  tlie  quantity  of 
writing  to  lie  fabricaii'd  U  confined  tu  the  Iwu 
or  three  word*  (in  Kngland  most  commonly  no 
more  thau  two)  of  which  n  ninn  s  nonic  \s  com- 
posed :  in  the  case  of  autogruphy  the  number 
has  no  limits. 

2.  An  autograph  instruniciit  is  less  exposed 
to  the  daiigef  and  siiJipicion  of  having  bpcn  tl*e 
result  of  tindue  coercion,  whether  by  physical 
force  or  fear,  thnnawill.  in  thcin^itanceof  which 
Che  operation  of  authentication  haK  cozifiifited  of 
notliinK  more  than  the  writing  of  two  or  three 
wunlsn  Signature,  though  it  )»e  of  (he  onoiiias- 
tic  kind,  is  the  work  of  a  minute ;  the  terror  or 
uneasiness  of  the  minute  suffices  for  the  nccom- 
ptishmcnt  of  it-  The  greater  the  number  of  the 
words,  the  greater  the  ditHculty  of  keeping  the 
mind  of  the  patient  in  the  stale  of  coercion 
requisite  tu  the  pi'oductRm  of  the  efferL 

3.  It  18  even  m  some  degree  Itas  exjKx^cd  to 
the  danger  and  suspicion  of  having  been  tho 
result  of  fraud  ro  eiUier  of  its  shapes,  viz.  poai- 
tive  falsehood,  and  undue  reticence ;  or  even  er* 
runtHJUs  supposition  of  inducement,  unarcompa- 
nicd  hy  fraud.  Why?  WcauNt^,  ihe  greater  Ihe 
number  of  words  written,  (he  longer  the  opem- 
tion  lasts,  and  Ihencc  the  Ioniser  tht  mind  of  the 
writer  is  necessarily  applied  to  the  subject. 

4.  So  likewise  to  tlie  dan^r  and  suspicion  of 
unsoundness  of  mind.  If  the  testator  calls  ia 
the  assistance  of  a  scribe,  more  eHpeclally  if  of 
a  professional  srrihe,  whatt^ver  words  Ike  em- 
ploys in  conveying  the  expression  of  his  meaa- 
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ing  to  the  scribe,  the  words  written  will  be 
those  of  the  scribe:  expressions  which,  in  case 
of  want  of  sanity,  might  have  betrayed  the  de- 
fect, will  of  course  be  rejected.  For  the  scribe 
to  reject  them,  it  is  not  necessary  that  any  per- 
suasion, or  so  much  as  a  suspicion,  of  the  insa- 
nity, should  have  entered  into  his  mind :  they 
will  be  rejected,  as  being,  in  comparison  witn 
those  which  to  Aw  mind  present  themselves  in 
the  same  view,  inapposite.  The  inapposite- 
ness, — the  effect, — will  present  itself  much  more 
promptly  than  the  insamty,  tlie  cause :  and 
the  effect  will  have  been  perceived  in  many 
a  case,  where  the  cause  has  never  presented 
itself  at  all. 

6.  When  the  requisite  soundness  of  mind  is 
wanting;  the  longer  the  instrument,  the  longer 
the  course  during  every  part  of  which  the  mmd 
will  be  exposed  to  the  danger  of  taking  its 
flight  into  tne  regions  of  absurdity  or  nonsense. 

6.  When  the  test  and  proof  of  genuineness 
and  fairness  is  thus  afforded,  amendment  in 
every  shape  may  be  allowed  to  take  a  freer 
course  than  without  this  security  can  with 
equal  safety  be  permitted. 

7.  Of  this  contract  it  has  already  been  men-* 
tioned  as  an  effectual  and  peculiar  feature,  the 
being  susceptible  of  requiring  frequent  and 
indefinitely  numerous  changes ;  and  these,  in 
point  of  importance,  to  any  amount,  conside- 
rable or  inconsiderable. 

In  this  way,  many  a  change  will  present 
itself,  which  a  man  will  readily  and  gladly 
make,  when  he  can  do  it  by  a  few  lines  or  a  few 
strokes  of  his  own  band,  and  without  witnesses, 
but  which  he  would  not  make,  if  upon  each 
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occasion  it  wx-rv:  iitrewsary  lo  Tiftve  to  perform 
the  ceremony  of  callmg  in  witnesses.  To  em- 
ploy always  the  some  Mitne-^ses,  he  would  ex- 
cite spct'ulaiifjD.  and  t-xptjse  himself  to  the 
imputation  of  Cckltness  or  capricious  iies*.  Dif- 
ferent n'tA  of  ^ittie^»eSf  tu  whom  it  would  Be 
agreeable  thus  lo  open  himr^elf,  >l  might  not 
always  be  ecL^^y  for  htm  to  tind  :  and  the  more 
there  were  of  them,  the  greater  the  danger  of 
their  comparin;;  note»,  and  thence  of  Uie  impu- 
tation of  ficklt^iit-^*^  or  c;iprJciousiie*i«.  sis  InHore, 

On  an  occa?«ion  of  this  M>rt,  it  \&  not  enough 
that  the  tt&tator  and  the  intended  objects  of  ma 
bounty  be  sruardcd  aguhist  receiving  injustice; 
another  object  to  be  attended  to,  is  the  piard- 
ing  the  circle  of  which  he  iu  the  centre  from 
being  exposed  to  MJApicion  of  having  l«*n 
guilty  of  injustice. 

For  both  these  purposes  taken  together^  the 
following  present  themaclvcs  as  being  of  the 
number  of  the  recommendations  which  it  might 
be  of  use  for  the  legislator  to  address  to  teslaloni 
in  general ;  and  In  particular  to  such  as^  for  the 
expression  of  such  their  wills,  make  uw  of  none 
but  their  own  hands. 

I^t  numbers  be  written  in  words,  rather  than 
figures:  or  (lo  unite  dtsiinctne^^  with  security 
agaii)i$c  f^iUificaiion  and  misconception)  in  both 
ways ;  us  iH  the  practice  in  draughts  made  on 
bankers.  To  forge  an  entire  name  with  any 
prospect  of  fluceess,  requires  a  ticgrce  of  skill 
mucn  be^'ond  what  is  common :  but  there  is 
scarce  any  tolerably  good  writer  by  whom  one 
figure  couUl  not  be  converted  into  another, 
without  leaving  a  possibility  of  gucKsing  by 
what  hand  the  alteration  waB  made.     In  some 


Cmr.TO  WILLS. 


533 


instances  (such  as  the  coBversioD  of  an  0 
into  a  9)  the  alteration  may  even  be  made, 
without  inducing  a  suspicion  that  any  attera- 
tion  has  been  made  by  the  original  writer  (the 
testator),  or  any  one  else. 

The  following  recommendations  relate  exclu- 
sively to  amendments,  considered  as  incident  to 
last  wills:  viz.  in  the  case  of  autography,  as 
above. 

Amendments  may  be  made  either  in  the  in- 
formal or  in  the /ormal  mode ;  viz,  on  the  face 
of  that  part  of  the  paper  on  which  the  will  was 
written  m  its  original  state,  (as  in  the  writing  of 
an  ordinaiy  letter  or  memorandum)  or  on  a 
separate  part  of  the  paper,  or  on  a  separate 
sheet :  in  either  of  which  last  two  cases,  it  is 
said  to  be  made  by  a  codiciL 

Recommendations  concerning  the  formal 
mode: — 

1.  Of  amendment  or  alteration  there  are  three 
modes:  subtraction,  addition,  and  substitution. 
Substitution  is  subtraction  and  addition  both  in 
one. 

2.  Whatever  amendment  you  make  in  any 
line,  write  in  continuation  of  that  line  (in  a  mar- 
gin left  for  that  purpose)  your  name,  viz,  either 
at  length,  or  by  the  initial  letters  of  the  several 
words  of  which  your  name  is  composed  :  if  the 
alteration  be  an  important  one,  better  your 
name  at  length.  For,  supposing  any  other 
person  disposed  to  falsify  your  will, — so  far  as 
subtraction  is  sufficient,  it  is  what  may  be 
performed  by  any  person,  (viz.  by  cancelling  or 
obliteration,  bydrawinglines  across,  orscratching 
the  word  out),  without  its  being  possible  for  any 
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one  to  perrcive  tlial  it  was  not  by  yourself  ibat 
the  altci'atioti  vt^tin  made. 

3.  For  subtraction,  (utiletis  it  be  aa  objeci 
with  you  that  tlie  prior  dii^po^ition  should  not 
appear),  caticellirg  in  such  iiiauner  as  to  lcav« 
the  original  word  Mill  visible^  Heeni»  preferable 
to  obliteration:  for  obtitcmiion  will  he  apt  to 
excite  duublsaiid  suspicions,  which  the  leaving 
of  Uie  original  word  still  visible  %vill  obviate, 

4.  So,  for  subslitutiun,  cancelling  (as  alx>ve) 
the  origiiial  word,  aikd  Uien,  with  h  mark  to  in- 
dicate the  nroper  place  for  inBerlion.  writing  the 
added  word  above,  ia  prefcrahte  to  alteration  of 
thii>  or  that  letter  in  the  origiiial  word :  bvcautie, 
if  done  by  another  liand  than  your  own,  Ibe 
difTcrtriH^e  betwc'fn  one  hjiiid  and  another  is 
more  nerceplible  in  ;tn  unaltered  than  in  an 
altered  word, 

5.  If  (whether  by  cancelling,  or  obliteration, 
or  jmerliiieation)  you  subtmci,  or  «ub*Uiule, 
or  addp  one  more  word  than  in  the  fiame  lit»e, 
especially  if  it  be  in  distinct  part^  of  tl>e  Kamc 
line, — it  may  be  of  u.se  to  in.^rt  the  initials  of 
your  name,  not  only  in  the  margin  of  that  line, 
but  over  every  word  so  cancelled  or  obliterated  : 
otherwise,  under  favour  of  tlie  acknowMgincnt 
which  you  havt:  mven  that  unc  such  itlteiatkon 
has  been  made  by  you,  another  person  may, 
without  possibility  of  discovery,  make  more 
alterations,  at  least  in  the  way  of  cancclUng  or 
obliteration. 

0.  It  will  be  an  additional  security,  if,  at  lie 
end  of  your  allcrcd  will,  aflcr  any  alteraiionn 
which  it  has  undergone,  you  were  ^after  writing 
the  day  of  the  month  and  year  of  the  date}  to 
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stim  up  tho  number  rkf  the  alterations  inad«  up 
to  that  date  :  for  which  purpose,  ihc  lines  of 
which  your  wiil  is  composed  would  acquire  to 
be  numbered, — for  example,  by  a  numerical 
figure  subjoined  to  every  fifth  hne  in  the  mar- 
gin :   nfs  (Inis, — 

I 
1 
2 
3 


7.  If  the  alterations 


be  to  a  certain  d^pree 


numerous,  you  xviW  find  it  advisable,  for  avoid' 
aiire  ofpeiplexity  or  uncertainty,  Li>  write  your 
will  afr^shp  But,  in  many  instances.  aA  where 
a  sum  or  a  person  is  concerned,  an  aJtcration  of 
ajiy  the  greatest  decree  of  importance  may  be 
effect^,  by  subtraction,  addition,  ors^iibstitution^ 
of  a  single  word> 

Unless  wlit-re  the  alteration  consiAlA  of  new 
matter,  intelligible  without  reference  to  the  old, 
the  mformal  racxle  will  frequently  be  clearer 
than  the  formal :  i.  r.  (he  chan;>e  in  dif:po«iition 
will  be  more  clearly  made  by  altcraliun  of  a 
few  words  in  tile  original  text,  tlian  by  an  ad- 
ditional parajnaph  or  number  of  naro^aphs 
forming  a  codicil :  for,  in  thi^  case,  tnc  effect  of 
the  codicil  at  length  will  only  be  to  give  direc- 
tion»  for  the  dolnf*  thai  winch,  by  altcrationv 
made  in  the  formal  way,  is  done  at  once-* 

♦  flppiT  this  to  st'xrulei  a*  wiill  JW  |i>  viUt.  By  ^  nimpl* 
<rnifiim,  ft  cleor  fiprcJMoc  mi(;flit  liflvc  betn  pvrii  to  nriftuy 
an  auiei^duietrt.  iv  vrliicli  ui  lilwn^ti  cjWtiic  and  foiiitlifavt 
ambi^iOTjR  f ipre4ti<ni  hu  tvfti  riv#a  hy  n  traint*  of  Urfff. 
The  obfcnrc  tmd  imbigacut  hu  ho»ev«r  liccn  pr«rfCTf>d  ta 


-^6  PfiCAPHtlNTBD.  {llMft  EV:' 

Skctios  IV. — Oh  the  attuiatiaii  ofmiis. 

The  axlvantageft  attached  to  auto^phy  have 
just  be^n  brought  to  view.     But  %n  ^ome 
autography    j«   not    pracucable;    in   otlier», 
man  will  naturally  be  disinclined  to  prucliM;  it. 

1.  The  ca«cfi  in  which  it  i^  not  practicable,, 
are  those  in  which  cither  the  ncccssaiy  skitl  or 
ttraigth  are  wantiog, 

2.  Where  prt>fessit)nal  a!i!jivtant'e  is  called  io, 
autography  wili  not  in  general  be  in  usq.  The 
-words  employed  by  the  man  of  AciencCp  will 
natuially  be  his  own.  It  is  by  his  hand  that 
they  Asiil  be  committed  to  writing.  To  the  le*- 
t&tor,  the  labourof  writing  being  thus  perforated 
by  anoiher  hiinil,  labour  uf  ropyiiiij  tunployed 
by  his  own  hand  will  be  apt  to  appear  i^uper-* 
fluous.  Ifa  transcript  is  wished  for,  the  labour 
of  making  it  will  naturally  devolve  upon  the 
professional  man's  clerk ;  the  profit  con&tituting 
a  natural  perquisite  to  the  master. 

If,  among  the  dispo^^itlonK  to  he  made,  tlierc 
be  any  of  a  complicated  nature,  a.-*  i»  apt  to  be 
the  case  M'lierc  loiwied  property  is  among  the 
itubjects  to  be  disposed  of;  then,  especially  if 
the  scene  lies  in  En^land^  comes  in  a  masA  of 
technical  jarjfon,  to  the  nou-lawyer  an  object  of 
terror  or  disgust  or  both,  from  which  his  pen 
will  be  repelled  by  a  sort  of  instinctive  repug- 
nance. 

When  thus  the  aj^sUtance  ofa  foreign  hand  is 
called  in,  that  of  the  testator  himself  not  being 

1beH«if,  Wtiy*  Be^ku*e.  rron  ih«  obscufv  and  vnblgitfMS 
ioTiD,  mortfcm^kiDtiDtiii  Ibo  abctpi:  of  fMa  i»  vxtncud* Cban 
coald  witb  ^lul  «u«  be  cxtraclcd  fron  tbc  dev  and  fuailisr 
iara,  by  thoie  on  alMtD  ihv  c^hoicc  of  fonat  hsA  dependfd* 
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applied  to  any  purpose  other  than  that  of  au- 
tnentJcation,  onomastic,  or,  according  to  the 
state  of  his  powers,  only  Gymbolic ;  then  cornea 
naturally  the  demand  for  authentication  ab  estri : 
and,  alon^  with  it,  the  questions,  by  what  and 
how  many  hands  shall  it  be  performed. 

One  will  naturally  be  that  of  the  assistant, 
professional  or  n  on -professional,  who  has  offi- 
ciated in  the  character  of  scribe  :  and  then 
comes  in  the  other  question, — Shall  any,  and,  if 
any,  how  many,  other  persons,  be  called  in  to 
officiate  as  attesting  witnesses? 

1.  In  contradistinction  to  a  single  witness, 
the  chief  use  of  two  attesting  witnesses  is  con- 
stituted by  the  increased  security  it  affords 
against  spuriousness  :  viz.  spwnousuesB  in  tolo, 
the  result  of  forgery  in  the  way  of  fabrication.* 

*  In  the  case  of  spunouBnesi  pro  parte,  the  dao^  u 
narrowed,  by  tbe  impracticabiLit^  of  the  fraui)  to  aX\  persona 
other  than  the  one  or  few  who,  in  the  inlerval  between  con- 
nection and  exhibition,  in  the  individual  case  in  question,  can 
have  had  access  to  the  will,  vh\t  length  of  time  and  other 
racilitien  adequate  to  tbe  purpose. 

For  this  same  reason,  a  codicii  may  be  admitted  without 
fresh  attestation.  By  the  attestation  provided  for  the  will 
itself,  a  security  is  provided  against  forgery  in  toto, — such 
security  as  the  nature  of  the  case  seems  to  admit  of, — ft 
security  thiiF  present  itself  as  superior,  upon  the  whole,  to 
any  th^l  has  been  as  yet  exemplihed.  But  forgery  in  toto  i» 
the  s]>pciea  of  forgery  moat  to  be  apprehended.  Forgery  in 
(he  way  of  alteration  presupposes  a  genuine  wi!l,  and  accesa 
[0  tliai  will  on  the  part  of  the  actor  or  actors  in  the  fraud. 
But  in  this  case  the  possibility  of  the  attempt  is  limited  to 
a  very  few  persons,  and  a  very  few  occasions. 

Were  it  not  for  these  cooaidcrations^  an  obvious  objection 
to  the  indulgence  would  be, — On  what  principle,  witn  what 
con  si  latency,  refuse  to  a  testamentary  disposition  under 
one  name,  that  of  a  codicil,  a  safeguard  you  look  upon  am 
necessary  to  it  under  the  name  of  a  will  ?  But,  by  the  ^tovc 
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Whatsoever  may  be  the  obstacles  to  succ43S6 
in  the  case  of  <i  singlt?  Htteating  MiUie^x;  add 
anctlier  attesting  wilneKs  (/.  r.  a  requisition 
recommending  the  callins;  in  of  unotlicr  attesting 
witncH^),  these  obstuclcs  will  be  not  merely 
donblefi,  but  more  tlian  doubled. 

To  form  the  more  distinct  conception  of  the 
use  of  tu^ii  attesting  witjiesses,  in  the  charaeter 
of  a  Rcctirily  against  forgery  in  the  way  of  fabri- 
cation :  let  it  be  considered  what  the  expedients 
arc,  which»  under  diftcrcntcircunistiuiccs.  ^voulci 
be  apt  to  present  themselves  to  the  considera- 
tion of  a  man  who  had  it  in  contemplation  to 
commit  a  fraud  of  thin  nature. 

For  the  reason  already  mfmtioned,  a  will 
pttrporting  to  be  j^n  iiiitogniph  will  scarcely  be 
chosen  by  the  fabricator  for  the  subject  of  tho 
fabrication  :  it  will  be  the  less  likely^  the  greater 
the  number  of  thu  words  that  appear  necessary 
to  answer  the  fraijdulent  purpose. 

Rut,  if  a  jvupposed  autograpli  be  rejected  as 
impmclioabk,  then  cornea  the  ncce^^ty  of  an 
apparent  authentication  &b  wrn-i,  to  bt  per- 
formed by  one  or  more  attesting  witnesses. 

The  author  of  the  fraud  must  cither  write  the 
supposed  spuriuus  will  iiimwdf,  or  procure  some 
other  person  to  wntc  it.  Of  another  person 
the  assifitance  could  scarcely  he  made  efiectiial 
to  this  purpose,  without  bii^  being;  let  into  the 


roTiMtlptiUioni!.  wHrn  iliiljr  ntlMiilril  to,  ihn  obji-ctitm  wf*nm 
to  be  obvLnicij.  Cndcr  lh«  oimimKtanpci  in  <|UiTftion,  iho 
s&fcffvaTd  ^WcLH  in  thr  prrcf^diDfT^iH  txloids  itaeirb  ti  (;rcnt 
mnuiun;  lo  the  »ubic<[uciit  codicil ;  tlic  j^cnuinmcw  oC  ihfi 
piijtrr,  fti  Wtng'u  paper  af^tually  tnade  Mtv  <tfh^  ibe  tnlMur 
for  tbc  putpoftf  of  rift  will,  is  oaTt^bbBhed  m  ibU  cite,  vitb  as 
link  room  fbr<]o\ibt  ^%  in  hnj  other  tbftt  c^n  be  rncntioat^J. 
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«ocn^t :  I.  e.  enj^aged  lo  be<^ome  an  acconipUce 
in  \iii:  ffaud,  ^tiuh  acconi]iltce  tlje  atitliur  will 
not  naturally  engngc,  nor  3Uctn|>t  lo  cngagf!,  if 
ho  can  help  it:  the  accomplice  must  have  hu 
reward,  which  carries  off  more  or  less  of  the 
proht :  pakl  m  prcscnti,  it  r^quirifs  confidonce  on 
one  side;  maa«  payaHe  w  fuutro.  eventually 
(for  example)  in  ca>ie  ol  siiceeiifi,  it  requires  cuo^ 
&leiKe  oti  die  other  »ide;  putting  hinuieit'  in 
the  power  of  another,  wlw  by  Ihe  Aup|x>AitioD 
cannot  but  be  dishono^t,  he  iKut^  incurs  an  ad- 
ditK>Dal  risk  of  failure,  besides  exposing  himself 
to  the  n!<k  of  putiishiiu-iit  ai>d  iut'amy  :  awl  lo 
the  tlatigerof  intkmy  he  cannot  but  exi>i>»e  him- 
self by  the  very  pniposa],  and  before  he  is  «urc 
of  consent. 

The  accomplice,  unless  liiH  timely  deatii  he 
assured,  must  moreover  be  mich  a  person,  an, 
upon  receipt  of  such  iiutructinns  as  tJie  autlhor 
of  the  fraiul  hiiK  it  iit  litH  |Hiwer  to  give,  niiint 
be  able  to  dtand  the  scrutiny  of  couiiter-interm- 
e^tOD. 

In  tliis  state  of  things,  suppose  the  law  to 
have  rei^ered  the  aUcstution  of  one  atlcKtini; 
witikeAs  necetiBary,  but  at  the  s^ainc  time  suffi- 
cient. 

FirAt  then,  let  the  supposed  tcfttator  be  a 
person  of  whom  it  is  known  that  he  is  utuible 
to  ^vrite  his  name.  Here  the  task  of  the  for- 
gerer  \h  eompantively  an  easy  one.  W\\l\  hia 
ijwn  hunt]  h(*  wn(e*4  the  spunous  will ;  with  his 
own  hand  he  nubjoin^  hU  own  name  in  the 
cbamcter  i>r  that  of  an  uttcstiug  wilni!.«A  :  then 
additigr.  in  the  character  of  a  symbolic  signature 
porformed  by  tlie  testator,  a  mark  :  for  which  (a 
crocs,  the  u^ual  mark,  having  nolhin;;  in  it  jihat 


640 


^--'f^--^      -.• 


J^PFOInTEO. 


[iw«t-rr. 


is  cliaracterifttic  of  the  hand)  the  Toi^rer'^  liaacl 
may  »er\-e  Hit  well  as  any  uther. 

JNcxi,  kt  the  supposed  testator  be  a  person 
who^o  capacity  of  writing  is  out  of  doubt. 
Here  thcD  the  signature  must  bo  of  tlic  ono- 
iiiaHtic  kind.  Accordingly,  upou  a  paper  on 
which  hv.  has  provlously  succeeded  id  writing 
-what  ta  him  appears  a  snlticiently  good  imita<- 
tion,  the  author  writes  iti  bin  o^\-n  hand  tbe 
epurioUFi  will,  together  with  a  declaration  of 
attestation  signed  by  his  own  name  in  hia  own 
natural  hand. 

IIow  much  more  difficult  the  task  of  iW 
forgerer  would  be  rendered,  byrequirmg  two 
witnesses  instead  of  one,  has  been  seen. 

Even  if  the  difl^cully  of  lindiucf  persons  at 
the  i^nte  tinkc  abJ^*  and  wilHrig  lo  i^iga^*  in  a 
scheme  of  iniquity  of  this  description  were  tbe 
only  diflicully.— by  doubling  tlie  number  of  llie 
persons  whose  cngngrmg  in  it  were  ncccswiry  to 
fiuccesf^  tbe  difticulty  would  be  iucreajted  cent* 
per  cent," 

But  to  (his  diflieuUy,  with  its  attendant  dan- 
gers, arc  added  (he  several  other  dangers  that 
have  just  above  been  brought  to  view.  By 
calling  for  two  attesting  witncftsc^  in  contradis- 
tinction to  one,  the  dithculty,  the  improbabUity 
of  5ticee5i5,  is  therefore  much  more  than  doa- 
hied,  iiouj  much  nn^i-e.  di^p^-nds,  in  tjioh  in- 
dividual inManct-,  upon  the  indinduai  circnui* 
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*  In  f^et  ii  vronM.  rrm  thra.  be  tntmtf d  inOT«  than  r«aL 
per  cecC  'H^c  i£Tf«<cr  tb«  nofiiber  of  porvDut  ni  whoM 
power  1^  tvptioacd  tccomplice  must  put  kiaMrlf,  hy  joioine 
*^iih  ih^tti  in  ilw  comnuiticfi  rf  lSc  uffetFcr,  iLr  C'*'tn  mifl 

CTifly  ol^tntcnpnf?  him  ia  lhc  con*ptnry. 
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stances  of  the  case ;  and  canQot,  in  any  one 
individual  case,  be  brought  within  the  reach  of 
calculation. 

More  than  two  attesting  witnesses,  it  appears 
unnecessary  either  to  require  or  to  recommend: 
since  it  does  not  seem  tha^t  the  absence  of  a 
greater  number  of  attestations  constitutes  in 
itself  a  valid  ground  for  suspicion  either  of  spu- 
riousness  or  unfairness.  There  is  no  need  how* 
ever  to  hmit  the  number  of  attesting  witnesses ; 
every  additional  attestation  adds  an  additional 
security.  Still  less  should  attestation,  as  in 
English  law,  exclude  recourse  to  non-attesting 
witnesses. 

The  exclusion  put  upon  non-attesting  wit* 
nesses  on  no  better  nor  other  ground  than 
that  of  the  existence  of  attesting  ones,  claims, 
by  the  word  exclusion,  to  be  posted  off  to  that 
title.  But,  as  the  case  in  which  the  door  of  the 
judgment  seat  is  thus  shut  against  the  light  of 
evidence  bears  no  reference  to  anything  in  the 
character  or  situation  of  the  witness,  or  to  apy 
peculiar  effect  resulting  from  the  evidence,  it 
seems  difficult  under  the  general  head  of  exclu- 
sion to  find  any  particular  head  under  which  to 
place  it. 

Never  surely  was  iniquity  more  completely 
destitute  of  all  support  on  the  ground  of  reason. 
What  passed,  or  is  said  to  have  passed,  was 
seen  by  the  two  or  the  three  persons  whose 
names  stand  upon  the  face  of  the  instrument  in 
the  character  of  attesting  witnesses;  therefore  it 
was  not  seen  by  anybody  else : — such  is  the 
least  absurd  plea  that  could  be  urged  in  favour 
of  the  exclusion ;  supposing  any  man  to  have 
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coura^  to  hazai-d  anything  in  that  viw-     Bui 
w^iat  docs  it  amount  to  ? 

To  m  last  will,  bcmg  u  will  flispovini^  of  an 
estate  called  real, — three  witne>«es  at  the  Icfist 
bemg  required, — three  wUncsscs  at  the  least,  but 
three  witncan^a  alw  at  the  most,  arc  in  eom- 
moji  usage  callerl  in  and  made  to  sign  their 
names.  Bewdejt  these  three^  were  thirty  more 
present,  no  lawyer  would  (without  some  very 
narficiilar  n^axon,  pnnliH'ed  by  snnie  vtry  par- 
ticular state  of  things)  think  of  desirinjj  any' 
more  of  the  persons  present  to  add  their  supcr- 
fluou5  names  to  the  inrcc  necessary  ones. 

But,  supposing  it  really  to  happen,  that,  in 
the  number  of  persons  present,  m  addition  to 
these  three  nifestors,  thirty  non-attesting  hut 
equally  perci[»ient  wilneT*ses  were  included- 
neither  any  one  of  the  thirty,  nor  «1I  of  them" 
\  eould.  under  the  rule,  be  able  ttf 
[ence  for  what  they  saw,  "' 

Of  good,  not  a  pariiele  can  on  any  supposi- 
tion be  the  result  of  this  lawyer-made  rule. 
Of  the  nij*rhievnnsne,ss  of  its  tendency,  the 
enormity  is  such  as  to  baffle  calculation. 

1.  The  attesting  wiincsscK  hcin^;  all  gained 
by  corruption,  and  disappL'aring;  the  ihirly,  if 
aibnitt(^tl,  might,  anv  ^ne  of  tliem,  defeitt  the 
wirkcfi  puqiosc,  Tioi  they  shall  not;  nor  all 
of  them  put  together-  AA'hy  not  ?  Le*t  the 
wicked  purpose  should  be  defeated,  and 
iniquity,  the  offspring  of  lawyer-craft,  lose  its' 
triumph, 

2,  The  allesiing  \\ilncssGs  bein^ail  of  them 
dead,  remains  a?>  tlie  sole  ohlainitble  pn>of  (im- 
less  the  other  direct  testimony  which  the  caso 
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liappens  t<>  have  alTtmleil  be  calletl  in)  tliecir- 
cura»taiiUal  evidcTKO  compiled  of  the  nmili- 
tude  of  baud:)-  llto  bind  sug^^u  doubt:  aball 
tbc  doubt  be  cleared  up !  Ob  no ;  for  to  in* 
vulve  everytbitii;  iu  doubt,  is  atiiOD^  the  objoctA 
of  tlie  men  of  law. 

3.  Of  the  three  attesting  witnesacH,  one  or 
more  cxUt;  and,  atone  time  or  other,  their  lejiCJ- 
mony  loay  ])erbapfl  be  obtained;  but  at  any  rate 
not  without  ruinous  delay^  as  well  as  a  most 
oppre?»«ive  load  of  vexation  and  expeni^.  Shall 
iniscliief  ill  thu  Uiaj^e  be  avoided  ?  Oh  no:  to 
accumulate  it  in  thia  shape  is  aiuitlier  of  the 
objects  to  which  the  desires  and  exertions  of 
the  law  arc  mvariably  directed. 

Whatever  be  the  number  of  atteUing  wit* 
neues  required  or  n^commendcd  for  a  contract 
ill  general,  for  which  authentication  by  witnesses 
is  recommended;  the  nnmijer  of  such  wilncMies 
required  or  recommended  for  last  will«  ia  par- 
Ucular  sliould  be  the  same.  Why?  For  this 
leasoD :  that  it  may  be  in  a  man'^  power  to 
make  a  wilK  withmii  its  bdug  known  to  the 
atteslmg  witncsKes  that  he  has  done  so. 

The  pcr5(!:eutlon  and  coercion  to  which,  at  the 
approach  ot  death,  a  man  i»  apt  to  be  cxpojicd 
at  the  hands  of  tho^c  in  whose  power  accident 
or  sinister  dcF^i^n  has  ptnced  him  in  too  oritieal  a 
conjuncture,  has  Iwen  already  brought  to  view. 
In  Komc  instances,  their  interest  will  prompt 
them  to  engage  him  to  mnkeawill;  in  other 
cases,  to  prevent  his  making  otK.  If  the  num*- 
her  oif  witnesses  required  m  the  case  of  a  will 
were  different  from  the  number  required  in  the 
case  of  ever)'  otlier  sort  of  contracts;  and  if.  by 
Mmullamwus  prrMmcc,  or  view  of  the  attesting 
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sigasUure,  it  were  manifest  to  each  or  to  any 
one  of  the  witDesseii  that  tbe  iostntroent  be  was 
exvcutiji)^  wast  a  will ;  the  choice  of  the  pertsons 
pcmiitt^  to  ap|>roac'h  him  for  that  or  any  other 
purpose^  being  m  tlie  power  ol^  those  in  whose 
power*  LD  these  moments  of  absolute  »ubjectMD« 
bis  person  h^ippcned  to  be ;  in  such  case,  his 
puipofie  bcinf^  thiu  rendered  incapable  of  being 
coDcealed,  thr  iniqiiily  would  thus  br-  ia  pos- 
fteitmion  of  the  inrormation  ncccssarj-  to  itJi 
purpose. 

But,  on  the  other  hand ;  if,  the  esme  number 
ven'inj?  (ot  both  purposes,  a  pretence  could  be 
(bund  by  tlie  dying  man  hinr&f^lf,  i^r  by  smy 
faiUiful  frieiul  or  fnetidA  lo  vrbom  it  might 
happen  to  be  placed  in  ciim]>aiiy  with  hi,s  un- 
faithful ones;  an  additional  chance  would  thus 
bo  given  him  for  escape  from  such  iniquitouB 
renraint. 

That  it  would  be  no  better  than  a  chance,  is 
but  luo  appai^.ut:  beeatiFie  the  spirit  of  rapacity 
which,  by  the  suppositiort,  i*  on  the  alert,  nn- 
dcr»tandirg  him  to  l)c  desirous  of  executing  an 
infllrument  of  contract,  would  naturally  be  sua* 
picioufi  of  it«  beinj;  a  will,  and,  on  that  sup- 
position, would  L'ndt-^vour  to  prevent  it. 

But,  what  might  also  happen  is,  thai,  at  that 
fLame  conjuncture,  an  iuMrumei^t  or  in<itrument« 
of  contract  of  some  other  nature  might  require 
to  be  executed  by  the  sick  person:  contracts 
which,  heinjf  in  the  view  of  the  supposed  in- 
tended op|)rt>«ix  bencGcia]  or  necessary  to  the 
inlcrrst  of  the  sirk  person  in  respect  of  the  pro- 
perty on  which  the  eye  of  concupiscence  had 
feslcncd  itself,  it  might,  in  the  sie-vr  of  the  in* 
lending  oppressor,  be  for  his  adranUge  upon 
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the  yrhcAe  lo  suflfer  the  excculion  of  tbc  instru- 
ment^-notwithflUincling:  the  risk  attending  it. 
And,  in  a  cave  like  tbis,  no  chance,  lioweTOr 
Hniall,  that  can  cotitiibute  to  preserve  the  hetp- 
leiks  agminat  the  machinations  of  pnviXJ  al  that 
tiiDc  despotic,  ought  to  be  neffloctcd. 

The  wunofisea  (supposing  two&t  least) — nbotUd 
it  be  required  that,  at  the  time  or  the  attestation, 
they  be  present  to  each  otiier,  as  well  as  to  the 
party  of  whose  art  of  authentiralion  ihnir  ^igna- 
ture  i»  understood  to  declare  their  (M^rccption, — 
or  should  that  circumstance  be  passed  by  with- 
out notice ! 

By  (heir  being  pretttri  to  each  other,  under- 
Btaud  ii^  the  characrtcr  of  attenting  and  ■mhNcrib- 
iof  witneues :  the  act  of  attestation  and  sub- 
scription being  perionned  al  the  same  time  by 
both,  &i>d  each  of  them  being  anprited  of  the 
part  borne  in  the  transaction  by  tiie  oilier. 

Of  a  requiMtiun  lo  thi^  etTeet,  the  adv^intage* 
ous  tendency  is  indubitable:  but  neither  ts  it 
aJto^thcr  tree  from  tendencies  of  an  ojipo&ite 
nature. 

L  The  advantage  cantisit:  in  the  additional 
difficulty  it  oppuies  lo  forgery  in  the  way  of 
fabrication.  If  the  person  to  whose  jirolit  the 
counterfeit  diaposition  of  property  ia  deigned 
to  operate,  be  not  capable  himself  of  penning 
tbe  inittrument  and  at  the  same  time  annexing 
hi8  signature  in  the  ehuraeter  of  ao  attesting 
wilneKs;  riien,  (unleax  the  [Kmner  of  the  instm- 
inent,  making  liui  own  signature  in  the  cha- 
racter of  an  attesting  witness,  is  able  to  coun- 
terfeit with  Kuliicient  skill  the  hand-writing  of 
another  person*  representing  that  other  person 
as  acting  in  tlie  cnamcter  of  another  attesting 
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w5tncs5%  the  fabrication  cannot  be  effected  or 
attempted  unlesH  two  persona,  aeting  at  the 
some  time  iti  that  chmmal  atid  dan|;rercjus  cha- 
racter, have  heen  engaged^ 

The  (iTSi  t'ihe.ly  attesting  and  subscribing 
witness  being  procured  at  one  time  ;  the  second, 
(it  may  happen^  with  his  signature,  was  procured 
at  another ;  the  instrument  (to  comply  wiih  Uic 
supposed  requisilioii  of  the  law)  bearing  on  the 
face  of  it  a  statement,  declaring  (though  faij^ely) 
that,  at  the  time  of  the  attestation,  both  Uie  incfi- 
viduals,  wliosc  names^  written  by  Ihemselvcs, 
appear  together  in  the  character  of  names  of 
attesting  and  subscnbtTi^  wiUie)t»e^,  wrote 
tlieir  respectii^  name-s  at  the  sjinie  time.  Dul^ 
by  the  supposition,  this  asserted  simultaneity 
is  false :  the  first  was  never  atjen,  perhaps,  by 
the  second.  Here  then  is  a  eiory.  which, 
though  false,  they  will  each  of  them,  in  ca^c 
of  counter -interrogation,  have  to  support  as 
tri^e.  In  these  rircumstancfts,  though  neither 
»hould  quaireJ  with  the  penuer  ur  with  each 
other,  the  difficulty  they  will  labour  under  in 
their  endeavourjt  to  ^ive  credibility  to  the  false 
story  under  the  scrutiny  of  cross-examination, 
will  apply  tu  their  im|fo»tiire  such  a  chuck  as 
would  not  have  applied  to  it  had  the  requisition 
of  simultaneity  been  omitted. 

2.  The  disOidvantaL^  cunsi^ttj  in  the  dithculty 
thrown  in  the  way  of  making  a  fair  and  ^eauinc 
will,  ill  tlio  cast-  in  which  the  interest  of  tho 
person  or  persons  in  whose  power  tlie  dying  tes- 
tator IH  placed  by  the  weakness  incident  to  hia, 
condition,  ha3  engaged  them  to  use  thctr  endea- 
vours to  prevent  it.  Suppose  him  to  succeed 
in  engaging  the  assistance  of  one  faithful  frieod; 
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that  friend,  luking  advantuj^  of  a  ruoiiicntary 
opportunity,  subscribcK  liis  n;»n^»  before  there 
can  be  a  ccrtau^ty  of  Iua  cngagiDg  anoUicr. 
Some  time  uftcr,  accident,  or  the  industiy  of  the 
lir<l  foitiiful  friend,  iM!Dd«  in  anotlior  to  repeat 
the  ofHct.'  and  complete  the  HttL-3^talion ;  no 
other  opportunity,  no  other  asMstancc  preftenls 
its<:lf.  tDdcr  these  crrcumstanccs.  bad  simiil* 
taneity  b<MMi  rendered  necessary  on  pain  of 
nullity,  nullity  muHt  have  been  the  re^^ull. 

The  two  objecu  being  thus  in  a  stale  of  con- 
flict; to  which  shall  the  legislator  give  tike 
prefereitte? 

Answer:  To  guard  against  the  prevention  of 
(air  wilk,  is  the  preponderant  obJecL 

How  important,  in  the  character  of  n  fiecurity 
for  Itf^  agviiust  wickedne»«  or  cAiele.i&ueMi,  llu- 
contiiHiance  of  the  right  and  faculty  of  msikinj 
a  last  will  to  the  hitcst  moment  is.  has  been 
already  brought  to  riew.  By  the  requisition  of 
the  fonnality  in  qt»estion  (if  on  pain  of  nullity), 
the  cxerciiie  of  Ibi^  impcitfttnt  right  ]%  rendered 
more  dependant  thnn  it  wfudd  be  in  the  eon- 
trarr  case^  on  the  will  of  those  in  whose  power 
the  aick  man  happens  to  be  placed.  Bdng 
better  pleaaed  witli  the  dispoftition  which  (whe- 
ther by  the  funeral  rule  of  law  or  by  a  will 
already  made  and  Mill  in  existence^  they  eon- 
aider  as  baring  been  made  of  his  enectn  ;  it  i^, 
in  this  state  of  thing?,  more  ca^  to  tJietn  than 
in  the  opposite  state  of  things  it  would  be.  to 
pre\cnt,  for  this  lime,  his  making  any  different 
dispoKitiim  of  his  vffectit ;  and  ^lo  make  sure  of 
his  not  doing  i^o  at  any  olher  time)  to  prevent 
his  continuing  any  longer  in  life. 

AmtinM  that  specien  of  iniquity  which  con- 
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siata  in  giving  a  nmn  3  propcrt\'  a  disposition 
which  it  was  not  his  ^ish  to  make  of  it.  the 
obstacles  that  not  only  may  be,  but  m  practice 
actually  are,  opposed,  are  forcible  and  abundfint: 
pum&hment,  m  mo  At  countries  capital,  and 
everywhcfc  vcrj-  severe.  To  the  opposite  spe- 
cies of  inicjuity,  though  in  respect  of  mUehief 
<lTfl«rin(f  by  50  slight  a  shade,  no  »uch  punish- 
ment, scarcely  anylbing  in  the  name  of  piuiUli- 
iiieiil,  has  anywhere  been  opposi'iL 

To  be  engaged  in  a  »chemc  ot  foi^ery.  is  "whnt 
few  persons  are  competent  to,  even  if  disposed  : 
to  engage  others*  in  the  like  scheme,  and  witli| 
succe»;«,  still  fewer.  On  the  ether  hand,  10  keep 
out  of  It  stick  ruom  lliiMe  who  linve  no  right  to 
enter  it.  is  no  more  than  abnosf  any  man  is 
competent  to,  Avho,  being  in  the  room,  is  in 
pofisessioQof  it. 

Such  is  the  difficulty,  such  the  dilemmn, 
where,  for  securing  observance  of  the  fornuihtic^ 
regarded  as  conducive  to  the  prevention  of  mal- 
practice in  this  field,  pain  of  nullity  is  em- 
ployed. Obstruct  in  the  way  In  question  (\iz. 
by  requiring  simultaneity  of  presence  on  the  part 
of  tbe  attesting  and  subscrihing  witncfixes)  the 
procuring  of  unfair  or  fabrication  of  spuriouj« 
wills, — yon  obstruct  in  a  still  greater  deg.^ee  the 
makin;;  of  fair  and  genuine  ones. 

To  the  infle.viblc  painof  nullity,  tiubstitute  the 
natural  and  ever  proportionate  pain  of  auiipicion, 
and  the  difficulty  vanishes,  the  dilemma  nas  no 
place. 
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Srcriov  V.^-DUiittciwrt  Attwecn  rtgutar  wills 
and  wiilt  of  rtec&sity. 

Takinginto  con^deration, on  the  one h«nd.  ihc 
dan«:er  of  spurioosnesn  or  unfairness  for  wmnt  of 
/oi'Mfjiities^  (whtteoev-er  maybe  the  opentionii 
ihuLigbt  fit  to  be  prcfteribcd  or  rcctinitiiendcd  in 
that  view). — on  the  other  hand,  tlie  poMibleand 
not  alto^thcr  improbnbio  caiie,  of  the  existence 
of  the  nmi  coupled  with  tho  desire  of  makings 
a  will,  at  a  lime  when  Uie  ohf^rvance  of  ttiese 
fumisililJc*  in  the  wh<tle  or  in  part  bt  ImpnLcli- 
cable :  a  di«tinction»eemj(  to  be  called  for,  auch 
aa  may  be  expressed  by  the  terms  rtguiur  uiU, 
and  fciii  ofneccmttf. 

By  ihc  tcnnaiv^ijVtfi'wvyy,  ra^v  I>e  def^ii^naled 
a  vrilJ,  in  the  exprL-saion  of  nhich,  whaU'ver 
fonnolitics  have  by  the  legislator  been  prescribed 
orrecommcndedp  have  been  <lhat  i^.  upon  Ibe 
face  of  the  will  appear  to  have  t>ccii)  obaerved ; 
aod  which*  therewre,  on  ihe  face  of  it,  wA  wt*. 
ting  anide  all  cxtTani>oit»  indications,  is  piire 
friMn  all  si»picion. 

Uy  a  u-iliofnccfxviif,  may  be  dmi^ted  any 
will,  in  Uie  expreaaion  of  which  these  formali- 
ties havcallorany  of  them  fuikd  of  having  been 
observed :  fhnn  which  dc-fici<:ncy  a  ground  of 
suspicion  will  naturally  be  attached  to  it ;  and 
a  iv!imin^  uill  be  ^vcn  to  ttie  jud^  to  raauire 
and  consider,  whether  thf*  nhnervance  of  thofte 
fcrmalitKfl  which  (foraamuch  fts  rcyularly  the^ 
ought  to  have  been)  naturally  in  caae  of'a  fair 
and  geDiiioc  will  wout4  have  been,  observed, 
was  preventecl  by  nny  iiece**ity. 

The  »uppo«i-<l  will  (fur  example)  Is  not  com* 
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mttlvcl  to  writing,  but  tirftUydelirercd  i  or,  beirig 
committed  to  writing,  is  written  not  on  uuH paper 
but  ordinsio*  paper:  ond,  iii  cither  case,  in  a 
hand-writing  not  pur|>ortiii2  or  appearing  to  be 
that  of  the  tefttator ;  or  without  signature  of  the 
to^tatur;  or  wiOioitt  (he  Mgiiaiure. of  fuiy  attest- 
ing Witness;  or  with  the  signature  of  no  more 
than  one  attesting  witness. 

It  boiit*;  liupposed  Uiat  \\xq  hw  by  whieh  the 
abaerratice  of  those  several  formalitte«  hn^  beea 
ret.'ommt'rklefl,  \\7k%  been  v^nlficit^iitly  notified,  iii 
the  manner  ali'eiidy  explained*  ;  thi^n  comes 
the  question,  bow — supposing  the  will  to  be  a 
fair  and  genuine  one- -how  can  il  have  hap- 
pened that  the  formality  or  formalities  not  od- 
served,  faiU-d  of  having  b*?t'u  obscned  ? 

Examplcf^  of  states  of  things  in  and  by  which 
the  obfier\'ancc of  fonnalities may,  without  preju- 
dice to  the  ^cntiinenes^  or  fairness  of  the  wjll^ 
bavo  been  prevented  : — 

1.  Omission  to  be  accounted  for, — the  will 
dot  committed  lu  %vrit[nt^,  biH.a(hlre>«>edluM>me 
pCfMn  or  persons,  sc[ianitcly  or  in  presence  of 
each  other,  by  word  of  moutn, 

I,  Scene,  a  private  ship  at  sea.  The  testator 
a  passen^^r*  or  one  of  the  crew.  The  master ,-^ 
able  of  course  to  write,  but  the  testator  and  he 
m)t  upon  terms  of  amity, — -isen^ged  by  interest 
to  oppose  the  making  of  the  will  now  in  cjue*'- 
tion.  This  intereM  may  arise  out  of  the  dispo- 
sition made  by  the  law  in  ca^  of  intcstaey ;  or 
out  of  a  will  already  made,  and  now  proposed  to 
he  revoked  or  altered. 
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2.  Soeoe,  aii  iiuLnhaiHled  or  thinly  inhabited 
couiilrv,  Midi  »x  x\\K  wiliU  uf  Aineni:^^  or  a 
country  inliabited  hyoi  (wople  alien  in  lai^nkftge 
and  muincrs  to  the  testator ;  tor  exiLQtplc»  ft 
plfte«  such  as  Asiatic  Turkey,  or  Ambia : — the 
testator  an  European  trareller ;  without  any 
Eurojiean  a«rvaiit,  nuiBlcr,  Of  oilier  companii^it, 
abte,  and  at  the.  h^mt^  lime  willi^is^,  Iq  ren(I«r 
the  aemce  of  penmanship, 

3.  Scene,  a  prisoii.  or  other  place  of  confine- 
meut,  doroentic  or  fortrifn^  lav/ful  or  unlawrul : 
a  mad-tiocue,  or  otiier  »tx'hidc<l  npiit,  inlu  which 
lh«  testator  ha«  been  conveyed  by  fmnd  or  foorce, 
(or  the  purpose  of  preventing  bit  making  a  will, 
which  he  wu8  stjp|>ojied  to  have  it  in  contempla- 
tion  to  make. 

11,  Oiutviion  to  be  accounted  fat, — oon*u9V 
uf  will  papfT.  The  will  made  in  a  place  (such 
ii«  a  foreign  coimtr>')  where  no  will  paper  vraa 
lo  be  had. 

HI.  Omission  to  be  accounted  fi>r, — noD-em- 
ployment  o(  a  nolnry.  \u  ncjl;iry  iit  biind,  yr 
iiotH' i>btninaT>le  ^viUiin  the  lime:  — the  le>Uilor 
not  able  to  purchase  the  aaatttancc  of  such  n 
person :— the  only  pcrions  of  that  dcMriplion 
within  reach,  in  a  state  of  enmity  with  the  tes- 
tator, or  on  some  other  account  (siKb  as  con- 
nectioo  with  a  party  meimt  to  be  disserted  by 
the  will)  regarded  a«  incompetent.  Ur  the 
dispoMtiona  in  the  wM  too  wmple  to  prc-scnt  n 
denund  (or  ptofessioDal  awtstance, 

IV,  OmisMons  to  1»  accounted  for,—  body 
of  the  will  nut  in  the  h:nKl'WritIn|;c  of  the  testa* 
tor;  nnomastic  anthenlicatiun  not  in  l)>ehai»d* 
writing  of  the  te^^lalor     Tlie  testator  a  person 
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rendered  (by  vrant  of  Mkill,   or  by  infinnity) 
unable  to  write,* 

Of  the  fonnalitios  brought  to  view,  the 
servance  will,  in  the  ca^  of  a  reguior  will,  be 
at  any  rate,  at  the  hands  of  the  Ici^ii^lator,  the 
Aubjeot  i}{ rti'iniwttrufrttioH.  iiiwhal  it»sfan(.'*'J4  (if 
in  any)  the  several  rccommenelaliors  should*  by- 
pain  of  nullity,  bo  converted  into  n-quisUiofis^ — 
indispensable  requisitions, — will  depend,  {XtrUy 
on  the  stale  of  feoctety  in  the  country  in  ques- 
tion, (for  example,  in  respect  of  ohlainiiig  at  a 
short  warning  the  requisite  asMRlances)^  portly 
on  the  provision  made  for  notification  {vit-  of  the 
requisition  thus  proposed  tohemadeoblt^tory^. 

Sup|KJsin£f,  in  the  case  of  a  regular  will,  the 
rL'Coiumendatiuns  ihus  convtrkcl  tnlu  rvqui- 
sitlonK;  then  will  come  for  ccn^klcnition  the 
question,  whether  to  extend  the  requisition  to 
the  casc3  above  indicated  ascnpnhleof  prcftent- 
ing  n  demand  for  the  allowance  of  a  wiliofneces*" 
9it^.  If  here  loo  it  be  thought  fit  that  the  recc»m- 
meiirblionM  be  rendered  iiereinplr>ry,  ixi  that, 
0itp|io:«ilionthedi^tincttQn  »i*  of  no  use,  If^ — in 
the  cose  of  the  rtgutar  will  the  reeommenda- 
tions  bein^  rendered  peremptory, — in  the  ease  of  ^ 
thewvV/  of  7Ucts!<Hjf  ihey  be  lefl  on  the  footinpr 
recomniendatiuu%  ;  thi:  use  of  the  diittinelion  is 
apparent.  But  even  supjxising  them  in  both  in- 
stances left  uponthcfootingof  recommendations, 
the  distinction  will  not  be  without  its  u&c  :  for 
if,  in  eireumstancea  which  present  no  demand 

*  ffno  lymbolko  il.t^it!ilii>n  l>c  riiiblc  nn  )&i<  fairr  of  ihn 
will,  and  ihi«  (in  rtwp  (*t  inftbiliry  t^  lITit(^)  \ya  amoTij;  ihe 
formaljtitD  U't^utri^d:  tn  this  case  Th«  vmiiiiorL  c^innat  be 
accaunlcJ  foi,  wichnot  calliag  in  the  piiDpontioQ  of  if  nornncc 
with  rrtrnrd  id  ttie  rcrummendntioa  of  tlw  f^mudiUEfl. 
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(bt  the  allowance  of  Ujc  will  of  necessity,  the 
fofmalitics  remain  any  of  them  uDobscn'Cjd, 
such  Dou-observance  will,  in  Uic  character  of  an 
article  of  circumstantial  OTidencc  tending  to 
probnbilizc  spurioiisiicx«  or  unfuimeKit,  operate 
with  much  stronger  force  than  in  the  contrary 
caw. 


SECTfoy  Xl.'^Aien'atr^fft  of  £jte/t#A  taw  in 
regard  to  the  authcnUcatioHof  ytiiL — Rxamina- 
tkm  uf  the  Stiilidr  of  I'ltiuds,  hi  jo  Jar  oa  rcialoi 
ioviUs. 


ir  the  abov 


iph 


ire  right,  the  course 

rfursued  in  relation  to  thi«  subject  by  the  Eng- 
ish  law  miiftt  be  allowed  to  t>e  improper  and 
inconsistent  in  a  rery  extrunrdtnary  degree. 

In  the  cajic  uf  deeflH  hder  ritvu»*— a  C-OMr  in 
which  the  n^urc  of  the  tranMiction  admits,  not 
only  of  the  employing;  writing,  but  of  ttic  calling 
in  the  ji8«i<itaiK!e  oi'aUcsliiif;  ^iuiesfte*, — writing 
isindeed  rendered obliguloty,  liuLtheasHitaaDce 
oTatte-iting  witnessea  i»  not  rendered  obligatory. 
On  the  oilier  hand,  in  ihc  ttt«:  of  wdb, — a 
case  in  which  it  must  not  unfrequcntly  han|>on, 
not  only  that  the  meana  of  giving  to  the  (li6|)o- 
sition  in  qiief^tion  Ihe  written  form,  but  also  the 
nroliability  f>f  obtaiiting  \\w.  nssis^tance  of  atie!«t< 
log  witnesses,  may  be  wanting ;  in  one  case, 
ain  that  a  ca^tc  which  i-t  looked  upon  as  Uie 
caaeof  pniicipai  imporiance.  not  only  a  written 
form  for  the  testamentary  discourse,  but  the 
aftKistunco  of  attesting  witDesves,  and  thai  to 
tlte  numlier  of  three,  is  inexorably  required  \ 
reoiriretl  nn  pain  of  oullitj-. 
In  the  case  of  last  will«,  a  set  of  formalities 
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tenaec  ai«  sfa&tac  i^  F»da  ^  C-  til  £^  X  - 

k!^.art  ri~jffivuS£  ;  i^  TiH'*^faf"Ti[|iTi'  w  ts'  x^.   t&e 
iuKU^««ii^!M  ^,f  X,  uui  "lie  g:rrcQji  is  w^ick 

wiftft  <<f  vfaatk  it  ba»  been  tieAEvdiiv:,  sui  ^^ 

f/tAkh  n  bftA  b«ea  tbie  fnutfol  paisxt. 

TW  RMe^MaeM  of  it  has  been  dBpincd  by 
a  <n^nie  4f  experiment  dm  has  been  cun^  on 
fcrfwarlyacentiirvandahalf.  AUdnstne,  ci«e 
half  dke  f^^ierty  «€  the  kingdom,  bv  Boch  the 
bffSKT  half/  haji  been  left  vitbcMit  aay  sucfa 
m^mntj;  and  no  incoorefuence  for  the  want  of 
it  hvi  ewer  been  so  much  as  nupected. 

The  cf^nuptifm  is  manifested,  If  it  be  ponble 
for  €0fTuption  when  envelcqied  in  long  mbes  to 
be  made  manifest),  by  Ibe  enonnity  of  die  profit 
ii»  lawyers^  coupled  with  the  enonnity  of  the 
misery  to  non-lawyers,  of  which  it  has  been  the 
eflkrient  caase. 

Is  it  in  the  nature  of  it  to  defeat  au»«  £iir 
and  genuine  wills,  than  it  prevraits  or  exposes 
unfiiir  or  spurious  ones  ?  Then  why  ^ply  it  to 
prrjpcrty  in  any  shape  ? 

*  fte«  lh«  cstim«tci  whkh  by  different  writcn  h&ve  of 
IaU  jtVM,  on  ihe  occuba  of  the  property  Uxes,  been  made, 
of  iht  ralue  of  the  maues  of  property  m  different  sh^^cfl  : 
lakin)^  into  luxount  ibis  circnmi Lance,  tiz.  the  large  propor* 
tJon  of  iromoreable  property,  whicfa,  id  the  Bum  of  what  i« 
cftlicd  rtat  property,  itaad*  exempted  .{lU,  by  mafriage  and 
other  KtlUmtnlt)  from  the  operation  of  latl  mUa, 
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U  it  lit  the  naUire  of  it  to  prev^'iit  or  expose 
more  iinlair  or  uptiriouv  wiIIh,  Uian  it  fIcfealA 
fair  and  f^uinc  ono»  f  Then  why  rel'use  the 
benefit  of  it  to  property  in  tlicithapc  to  whkh  it 
18  Dot  appIiiKl?* 


*  To  a  EAUi  vhoit  n«Mm  U  m  biB  own  Lccpm)^!  i^  » 
ttaicc  nnrt'uarT  io  ohtvtye,  ibftt  the  lU'iiiHiait  frir  frjrtnuUUf^ 
(ftnnot  br  t>n/<)  by  t1i«  canftid#wif»Ti  of  th<i  *t\npt  m  wUi<h 
lh«  imiperi^  h>pp«««  to  bv  inrcMci :  whether,  fcf  «xanL|il«,  it 
GMiiifltt  pnncipuly  of  iiDmoYcaUe  powrljTi  laoils,  Icaaat, 
ftnd  ioiorth:  cc  principal  I;  of  momba'  pruprriy.  ttirii  m 
»tOGk  m  trade  i  ov  cf  property  caHitlI  incorpore^,  «4^ch  u 
uk  uiainty.  which  h  neither  immoTcahlit  nor  move^bTc,  bol 
MKiictbtnE  btftirF>FCi  bodi.  Still  )ne,  whdHer.  havrn^  ilq  int- 
TnovebbUf  ntM  for  il«  Jttibjivrl-infiiUr,  lW  ifitcrrrit  he  liiu  m 
U,  b«in^1ht  *ftcii4  in  lubtift&of,  bcGXpre«Mdi&  ihfi  Ungu«|^ 
of  ihclawbyoncfonnQf  wordt  ofOiM^thcr,  Abd^  nioicoTci, 
ikftt,  if  power  be  iprca  Ui  a  mui  lo  lUipaic  in  tfki*  waj  of 
a  portion  of  hii  property  without  \ht  rv^lar  fbrmAJitiM,  tbttt 
portioa  »hooiit  b*,  n^  a  fixed  vtd  tbiolutu  one,  but »  rcUlm 
00*.  |iropoftionod  ««  iiiciu  tui  ciay  be  to  the  ckoEmuubcw  of 

tJnfler  the  proviUon  made  on  ihk  «uhjc«-t  b^  itin  bw  of 
Baflfettd,  «Tfryilrittf  hi»w«v«r  turna  npon  tht^ti  irrtlcvvnt 
potnU.  ro«  tlie  Am  Monfpn^  to  cm  of  kc  cbjttlna  ia  a 
<|uwt*r  of  an  acre  of  uoproducLTr  ^mucd,  noiliing  Us»  «i|l 
■orre  Ibm  writiog,  with  ibrrc  ttitt^MK*.  Tor  tb«  ruiU  fi«- 
CQv^k  for  tbc  ipttoe  of  nciicty-nia«  j-ear«  for  a  nir^l  oft 
hvftdrtd  hwtM,  a  will  without  aav  witimi,  to  it  bo  iii  tiw 
hackd  ordui  tMlalor,  or  erta  a  will  hM  to  Iw  iWirorod  ftel 
tw^  a*  lWf«  bo  a  Mrtaia  Dunbar  of  wjtDf«M«  lo  it,  and 
fto  rorlh,  will  im  1hi>  cava  Mrt«.  So  lAawiaa  if  t^  property 
be  in  a  DM»T«&ble  tb^ipo :  floaliaf  fo«  example*  ot  cafitiiiU  of 
bei^if  ttoaud ;  rollli^,  ov  cafraa  of  bein#  rolkd :  ao  fnattor 
lo  tiiiti  amouat  cf  bow  maov  milltooi.  Addron  yoomJf  to  a 
UwTCr,  and  *>li  him  for  tho  ri^won  of  IIkoo  dialinclionp,** 
>H<  bc^oa  tfiTUug:  you  a  tain  of  otbit  tknot,  llw  only  wot\  of 
roatoQ  h'  vs-^  tH«rd  of,  ur  ETor  wished  to  boat  or 

If  th«f«  Prt*  waa  or  nufbt  bava  baan  a  lino  lo  vhieli  tiia 
(irovtiio*)  ni^bt  bove  bc«fi  weD  witad,  ao  matter  bow  ill 
atdivd  io  tbc  dna  ia  wfaicb  wv  tire-  tf  tbr:rc  ercr  wai  a  tori 
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From  the  non  observance  of  the  formalities 
in  qu€£tion,  prescribed  as  by  it  they  stand  pre- 
Bcribed,  can  any  ralinnul  conchision  be  formed 
in  relation  lo  liie  fainiesj*  or  unfairness,  the 
genuineness  or  spuriausnefis,  of  a  last  will  ?  then 
is  tlic  same  last  will  both  fair  and  unfair,  genu- 
ine and  spurious. 

Let  the  te«t;Uor  leave  land  to  the  value  of 
20,000/,,  whereof  10,000/.  ir  one  of  the  two 
shapes,  10.000/.  in  the  other.  The  same  hst 
will,  authenticated  by  oac  and  The  same  act  or 
acts  of  authentication,  is  fftir  and  genuine  with 
respect  to  the  one  smn^  unfair  or  spurious 
with  nrganl  lo  the  other. 

Oht  but  immoveables,  being  a  species  of 
property  of  more  importance,  require  better 
protection  ihan  moveablurs. — -A  sophism  from 
the  crude  conceptions  of  feudal  times,  carefully 
preserved,  like  so  m»ny  others  from  the  saint 
fltot^k,  by  the  cunnmg  hand  of  hwyercrafk? 
Ten  thousand  pounds'  worth  of  land,  how  much 
more  is  it  worth  than  ten  thousand  pounds'  worth 
of money ? 

Rut  even  that  sophism,  i^hallow  rk  if.  is,  has 
no  plaee  liere.     For  Uie  self-s;inie  ynvvtr  of  laiK!, 
the   10,000/-  worlh  of  land,  iiccordinsf  aa  tl     ^ 
lawyer   ha.*    scribbled   one   sort   of  jarpon  or 
another  on  the  occasion  of  it,  shall  be  subjoct  to 
the  formalities,  or  stand  exempt  from  them  :  and 


of  people  ta  whom  it  mi^lit  htLvo  besn  bcocficial,  no 
bcw  inoor»ciiienttO  ourMlvci"- 

AikhUu  whatproporibnofadyiirff  oidti'e  (irnpGrty  fthoold^ 
be  «i«inpfFf]  rioin  (brtnaliiirfi '  Proporilon  it  rhforv,  a  son  of 
a  thins  he  nt*vtT  dvtirci  to  bear  of:  hut  whil  i*  bcU«r^  he 
can  lell  jott  the  proper  sum  to  a  farthing:— cxiclly  thirty 
puuiiiLfr# 
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vm  vfr$6t  money*  the  lo^ooo/.  worth  of  money, 
by  the  effect  uf  anutht^r  jai^on,  may  have  been 
fojbjoclrd  to  the  sume  riiJeH  as  land. 

The  ditfcTcncc  between  what  is  called  real 
and  ^i-liat  is  called  pcrdonal  property^  turns 
frequLiiUy  upon  u  wonl^  or  a  phrase-  Let  the 
uords  bf.  i  give  to  A  my  house  in  D  for  &9 
years,  if  liciiJiullsolQiiglivc, — tJie!<e  words,  in tJie 
testator's  ovrn  writing,  are  sulHcient :  no  witneas 
is  nccCMarv,  l-ct  the  words  be,  I  give  to  A  my 
hou^c  in  n"  for  his  life, — witneases  no  fewer  than 
three  are  Decessarj'.  In  the  ^ame  page,  with 
hU  own  haikd,  let  a  man  ||ive  to  A  one  of  his 
houi^i<  in  ihe  one  way,  and  to  H  the  next 
\\i>\\^  in  the  oU*er  way,  then  is  thia  wUI  of  his 
)ia]f  genuine,  half  spurious.  It  \»  his  will  for 
the  one  puTp<>se,  it  la  not  hi»  will  for  the  other. 

Where  \%  the abttiirdiry  which  tliclawyer  will 
fiot  ultcr?  Where  is  the  misehief  to  which,  so 
long  a»  it  ain  he  dooc  with  profit  and  with 
nafely,  he  will  not  continue  to  lend  liis  hand  ? 
Where  is  the  absurdity,  which,  50  it  come  from 
ll>e  mouth  of  the  lawy^,  the  non-lawyer  will 
not  woriihip*  UImtc  is  the  oppruK»Kui  under 
which,  so  long  qa  he  scoi  the  hand  of  the  law- 
yer having  a  part  in  the  production  of  it,  Ihs 
will  not  submit  with  patience  ? 

Whichever  of  the  two  systenut  of  policy  above 
Kpoken  of,  the  strict  or  Uielax  sy«teni»  be  tlio 
most  resiKonal>le  uwe,  it  niakt-s  no  difference 
with  regard  to  the  wiMloni  of  thl^  law.  Mi»* 
chicvouff  by  the  whole  extent  of  it»  or  else  too 
p^canty  by  a  ipoeo  greater  than  the  whole  extent 
of  it:  siKh  is  tlic  ajtemative. 

Who  Uie  authon  were,  what  ihcir  viewft  and 
inl4^ilions,  are  points  that  make  no  M>rt  of  dif- 
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ferencc.  A  considcratiun  somewhat  more  ma- 
terial, is  the  poL»>onous  mfluencc  of  it  upon  the 
Eublic  TooraU.  By  w)mt  it  iK^glccts  to  do.  it 
aves  the  door  open  to  wills  in  miiltitudeii, 
which,  though  unprovided  with  the  prc<icnbcct 
Ibmmlitics,  every  body  sees  to  be  fair  and 
genuine;  sjidwbieh,  as  such,  (the  fomialitleic 
not  extending  to  ihetn)  ars  permitted  lo  talc« 
effect.  By  what  it  does  it  ^utft  the  door 
ag&in!>t  other  willft,  ihc  faime*>s  of  which  is 
equally  iiidiftputabic ;  but  which,  iiotwithstaiKl- 
ing  that  acknowledged  fairness,  ^^the  formalities 
not  being  <)bserved)  it  cni>ihes  wlthcjul  inercy. 
Uiit,  so  niany  wiUs,  not  fnii»lu!ful  or  Npnrious 
upon  the  foc4^  of  them,  as  it  invahdat£&.  m>  many 
ftct^  of  palpable  and  notoriaus  Injustice  does 
it  invite  and  eiiooura^  men  to  comtmt.  In 
the  author  of  ihiK  law,  Kuppcsing  him  a 
lawyer,  (and  wlio  hut  a  lawyer  eciiilH  !>e  the 
author  of  such  a  law?)  an  eye  unstamed  liy 
profcssiooal  prejudices  may  behold  a5  clearly 
as  in  the  author  of  any  other  corrupt  or  corrupt- 
ive law,  the  sort  of  legislator  of  whom  the 
poet  speaks,  when  he  says,  legtt  Jixii  prrtia 
at^ue  rejirit.  In  his  capacity  of  t^slator,  \w 
invites  men  to  posaesft  theniaelves  of  property 
which  they  are  conscious  was  not  intended  for 
them  by  the  lawfiil  owner :  he  invites  them  to 
euiirh  iheniM^heji  by  notorious  injustice,  that 
he  or  hiK  hrethrrn  may  come  in  for  tbeir  portion 
of  the  spoil. 

Had  tlic  incouaistency  been  avoided,— had 
the  reqtiiitition  of  the  fonnalttTes  been  extemicd 
topropLTly  in  every  shape,— the  real  tempmtion 
to  injustice  would  have  heeji  »«  great,  but  the 
contempt  shown  for  the  known  laws  of  jivlice 
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^ouM  not  have  been  m  o[)en  and  scandalous. 
Till.-  l«Mpslatur  mi^ht  ihi'ii  luivv  Weii  uuderstood 
to  say, — wbcTcvcr  these  ncccsNiry  formalitieA 
arc  not  obacn'cd,  my  opinion  is  thut  the  will 
is  cicher  fmudulcQt  or  spurioiie.  The  paity 
iocerested  (whatever  roi^ht  bfti*e  been  his  r^ 
opinion)  niig^bt  with  M>niL'  dcgrrc  of  pIstuHitnJitv 
at  least  have  been  allowed  tn  *ay, — such  Ix-ing 
the  opinion  of  the  Ic^alator.  a  person  of  con* 
summfite  wisdom  and  untempted  probity,  can 
anybody,  conniatently  with  reaiiOD  and  candour^ 
profess  to  disbelieve  me  when  I  declare  tl^at  bi# 
»4pifiion  in  also  mine  ^  With  thin  plea  in  his 
lUUth,  sincere  or  insincere,  a  man  at  any  rate 
could  not  be  publicly  convicted  of  insincerity 
and  inju«tice>  But  when,  to  justify  the  law  in 
|K)iul  of  prudence  and  common  K^nse,  llw  s;mie 
will  made-  by  the  self-»aine  perfion  under  the 
aelf'Samc  circumstances  must  be  pronounced 
&ir  and  fraudulent,  genuine  and  spurious ;  genu- 
ine as  to  property  in  one  shape,  spunoitfi  a£  to 
p4X>perty  in  smother  slmpt- ;  when  Uw  same 
thing  must  ho  pronoimccd,  at  the  same  time 
and  place,  to  be  and  not  to  be ; — all  pretence  of 
honesty  must  bo  at  an  end.  What  everybody 
must  Gce,  is,  that  by  no  man,  eitlier  in  or  out  of 
hts  senses,  was  any  such  opinion  ever  really 
CDtertained- 

Wo  man  ever  wa»  or  ever  will  be  besotted 
cnoji^h  to  say,  citiier  that  a  will  of  land  to  a 
fi:iven  amount  is  in  itself  more  apt  to  be  unfair 
than  a  will  of  goods  to  the  ^me  amount>^«or 
lli;il,  in  tite  awv  of  iht-  will  of  land,  the  preven- 
tive edicacy  of  a  given  set  of  formalities,  aa 
a^inst  unfairness,  will  be  greater  than  in  the 
ca«e  of  a  will  of  goods  to  the  same  amount. 
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Wlience  then  rame  the  distinction  ?  Kvldcntly 
from  the  narrow  views  and  ^idsb  prejudices  of 
two  different  sets  of  lawyers,    Ihe  common 
lawyers  bad  possession  of  the   c'og;tiizance   of 
wilUfftO  far  as  concerned  luiLclb;  lue^Luitk^  always 
(for  Mirli  ih  the  at>.Hurd  and  fnr  e^^r  inexplica- 
ble  and   inconceivable   distincLion'^  where   the 
quantity  and   quality   of  interest  denominated 
the  estate  a  r^ai  eftlate-    The  civilians,— a  tol&^ 
^rated  remnant  of  a  foreign  breed  of  lawyers, 
tlieecclesiaj<lical  RiinianiAU, — h;til  [xj.s.'ie.'tjiinu  of 
tite  cognizance  of  tbc  same  instrument,  so  far 
as  concerned  every  other  gpccJcs  of  property. 
In  the  adjustment  of  iJie   busine^R  under  iho 
new  invented  rule  of  evidence,  eaeli,  presen  ing 
bis  o^vn  ^b'lii'e  iit  the  tlivlMtm  of  pL>^ve^,  \%»s  to 
retain  tlie  privilege  of  gratifying  nifi  own  preju- 
dices.   The  Hame  fact  which  was  to  become 
false  in  Westminster  Hall^  wos  to  continue  true 
in  Doctors'  Commons.     The  same  will,  tbc 
same  sentence,  writlen  by  the  self-same  hand, 
attested   by    the   self-same   pair  of  witnesses, 
was  to  be  spurious  or  genuine,  accnnding  as  a 
man  M^itb  fur  upcn  his  ^own,  or  a  man  in  a 
fl;own  without  fur,  were  to  sit  in  judgment  on 
U,    So  monsti'ous  were  the  absurdities  which  the 
pennersof  the  S^tatuIe  of  Frauds  havini/  lie^n  fed 
with  in  their  respective  schouls,  scniplcd  not  to 
cram  down  tlic  throats  of  their  feliow-subjectA 
by  the  power  of  tlic  sceptre. 

Where,  amidst  all  these  lawyers,  piidee  blind 
and  mercenary,  was  the  U-gisJator?  Where  was 
tltc  man  who,  rcrgardloss  of  professional  preju*- 
diccs,  possessed  probity  and  mtelligence  to  look 
to  the  security  of  property  and  the  tranquillity 
of  the  people?  Alas!  nowhere.  Neither  in  tlnwc 
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dftys  nor  down  to  the  preA<MiL  hoA  any  sucli 
chamcicr  ever  appeared.  The  true  Rbepherd 
of  (he  people  w  a  comforter  not  yet  bom.  Look 
CO  IiIh  place,  you  find  in  it  none  hut  hirelings,  i 

Ihidttr  (he  Riiglifih,  ax  under  fither  Ky^teniA, 
on  the  «nhjcct  of  wills  juk)  ottwr  cotitnictft.  u 
on  $o  large  a  portion  besides  of  the  fieJd  of  law, 
the  rule  of  action,  such  a&  it  w,  has  bad  for  \x* 
aiitlior«,  not  kgiKlatorA,  but  judges.  In  the 
nuilcinguf  il,  thf  inrfTn.*M  Iht-pruiii'ilion  of  vrhiih 
hajt  been  all  along  aimed  at,  to  which  it  has  nil 
along  been  made  subservient,  has  been,  not  the 
interest  of  the  communiiy  at  lar^o,  but  tlie 
private  interest  of  tliose  by  whom  it  ha«  bc4-n 
made  :  and  in  the  pursuit  of  ttibi  privHtciiiterei^ 
there  is  no  degree  of  rcxatioti  and  mincry.  wtijcli, 
on  this  part  of  the  field  as  on  cvcrj'  other,  Ihcy 
have  not  been  ready  and  satisfied  to  produce. 

If  it  were  poftsible  that  a  state  of  thin^  so 
manifest  and  undeniable  could  Ik.-  mailer  of 
doubt  to  any  one  wtKi  has  courage  to  look  it 
in  the  face,  thi^i  one  example  should  «uflicc  for 
the  removal  of  the  doubt. 

Rijlhi  and  wron^,  wisdom  and  folly,  felicity 
and  misery,  must  all  be  the  same  thing,  ere  the 
conduct  nf  the.  Fngtiflh  legittUtor,  under  tlie 
guidance  of  Knglir^h  judge.*,  on  thin  part  of  the 
neldoflaw,  can  find  »o  much  as  nn  cxcustc. 

Hold  up  to  the  view  of  the  man  of  law  any 
one  of  the^e  abuses, — if  not  so  much  a«  the 
shadowof  apivtenceeanbefeuml  for  the  ju«tifi* 
cation  of  it,  he  solemnizes  his  tone,  he  knits  his 
brow,  find  beholds  in  the  air  n  hont  of  difficul- 
ties. But  these  difficulties,  what  arc  thcyl 
None  but  of  his  own  making:  the  only  difAeul- 
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•jbB  he  can  find  to  pk-ad  an:   the  difBailtWs 
he  makes. 

The  course  thitt  prc^ntcd  tU;clf  as  best 
adapted  to  the  purpose,  bus  been  brou£*ht  to 
irievabore:  were  it  ev^r  so  well  adapted,  the 
putting  it  ID  pmctiee  would  not  be  altu^tber 
exempt  ftonj  ililTiruUies.  But  a  course  by 
wbieh  a  great  port  of  the  abuse  would  be 
Temoved,  would  not  be  attended  with  any  the 
smallest  difficulty.  Do  away  at  one  stiol 
the  distinction  between  a  will  of  realty  and^ 
m  will  of  |)ers4>nalty :  whats«>ever  formalitiea 
SoSce  for  a  will  of  personalty,  let  them  bqAim, 
Ibra  willof realty:  repeal jPrt>f^;io  the  StatuI 
of  Frauds, 

The  real  difficulties  lie  in  removing  the  film 
of  pn.'jii«lirr«  (nym  tlic  eyes  of  noD>lftwyera:    in 
tfiving  them  the  coura^'lo  look  their  own  intt 
in  the&ce. 

As  to  the  mui  of  law,  to  cauf«  him  to  lend  a 
milling  hand  to  the  rrmo\-al  of  imperfection  or 
abuse  in  this  sbajie  or  any  (»llicrr.  in  niatiLT,  ttot 
ofdifficalty,  but  of  moral  impossibility.  Call 
upon  a  bodv  of  men,  and  such  a  body,  to  sacri- 
fice each  o^  them  liis  ovm  most  important  in* 
terest  to  the  poblic  interest  I  as  well  mi^ht  you 
call  upon  iracn  and  every  oae  of  them  to  jan^> 
down  his  uwn  throat. 

\Vord-of-roouth  will9  are,  in  certain  cases,  al- 
towod  by  tbe  Statute  of  Ffmud5.  In  the  deacrip- 
boo  of  these  cases,  ifae  penman  had  evide&dy 
the  case  of  wgreMtQf  in  view*  But,  in  the  dcs 
aeription,  or  nther  the  exemptificattoo,  wl 
he  gives  of  that  cmsc^  he  is  far  imierd 

it.  with  exactncfiA.     The  case  of  lasC^ 
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sickness,  and  that  too  di^fi^ured  by  obscuie 
and  tndiatinct  modifications,  js  the  case  he  em* 
ploys  for  tlmt  purpose.  But  the  cuse  of  last 
Eickness  is  far  Lodccd  from  being  well  adapted 
to  tlic  purjwsc,  II  gofj*  K'y(>iid  tliL*  mark :  it 
falls  short  of  it.  There  may  be  sickness,  sick- 
ncbs  tcnnintuing  in  death,  tuid  yet  no  necessity : 
no  impediment  to  the  fulfiluient  of  tfao  formoit- 
ties  in  ttK:ir  utmost  latiiiKte.  There  may  be 
necessity  without  sickttess.  A  man  io  health 
is  alxiiit  to  embark  in  n  perilous  adventure,  tio 
will  made,  and  tlic  means  of  making  a  i^ular 
will  not  at  hand :  to  embark  in  an  open  boot  on 
a  bi^h  sea :  to  attack  a  robber :  lo  plunge  into 
a  torrent  to  save  a  person  from  drowning:  to 
plunge  into  a  deep  vrell  to  save  a  person  from 
suffocation. 

AmonfT  the  provisions  made  by  tlie  Statute  of 
Frauds,  umlor  the  notion  of  preventir^  spurious 
or  incorrect  last  wills  when  delivered  or  sup- 
{Hised  to  have  t»ef  n  delivered  by  wonl  of  inuutli^ 
one(sect.20)isinilie,iewc!rds:  ''AHcrsix  months 
passed  after  the  speaking  of  the  pretended*'  (in- 
stead of  saying  supposed)  "  testamentary  words, 
no  tesiimony  shsill  be  received  to  prove  any  will 
uuncupatiTe-,  "(me^aiUDg  by  word.ofnioulJi), "ex- 
cept ttbe  said  testimony,  or  the  substance  there- 
of, were  tommilted  to  writing  within  six  days 
after  Uio  makJni;  of  tlie  said  wilL" 

No  person  being  hero  specialty  designated  as 
tbe  person,  nr  as  a  jwn*on,  by  whom  it  is  re- 

Jliirod  tliat  the  recordation  nr  ^up|x^sc?d  recoc- 
ation  shall  hare  been  made  ;  the  consequence 
is,  that  it  may  have  been  made  in  any  manner, 
and  by  any  person,  m  that  it  have  lieen  made 
within  tbe  time>     But  of  this  latitude  another 
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^T^c  person,  and 
^^jJ^jQC,  the  validity 

y^0^;;^iBaumce  of  ilUwill, 

-^^^^^Sj^ioffctiier^  or,  under  the 

^■^f^'^^ii'^f^^        testimony  or  the 

J^i^foTi^Jtiraon^  >rid  nil  ihw  with- 

;3l!5*^i/?j|^/f to  piiiiinhiiifiii  as  for  per* 

Ijp'*^^!'*' /^''li-er  of  llie  partieat  interested 

^-^.-^^p}j»nctyot  frustrating iJic  known 

■5/A'**j^^ar,  and  the  honett  cxpcdalions 

j^(/'*jJ^lit'rof  persons,  for  want  of  compli- 

ttf*^^di^  reqni'^ilion   n'Uicli  nulMiig  is  dune 

^^'^(jiem  acquainted  Willi,  and  which  there 

i^'^uJidantiy  preponderant  probability  that 

^^Iiai^nol  been  acqiiainied  with  in  lime  ;  it 

^^ms  not  to  the  present  purpose. 

lIliAl  does  belonif  to  the  present  purpose  is, 
^l^ — if,  instead  ufa  rerpiisitimi  on  painof  nul* 
^(y,  &  Tecommendation  were  given  on  pain  of  au»- 
piaop.  to  call  in  the  assistance  of  a  notary  hono- 
rtry,  or  even  profes*ionaU*  in  the  manner  above 
propo^, — the  two  anla^nizingobjecis,  preven- 
tion of  Mjjurioo.N  niid  inifatr  wilU,  prexentiini  of 
the  fnistration  of  such  sus  hm-  f^^ninne  and  fair, 
would  be  much  better  secured  and  provided  for 
than  under  that  absurd  or  trcacheroufl  statute. 

The  master  bein^  thus  not  only  commiKed  to 
Wntiiip,  litit  lo<ljz[L'cl  in  safe  custody;  tli«  dc>or 
would  Ihvrcfore  ho  cffecLually  nhut  agtiinst  the 
corrupt  practice  above  indicated.  Thus  tar 
a^nst    suppression   of  g^eaiuine    wills ;     and 
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morroi'^r,  ftgainfit  unfair  wilU, — against  \«iIU 
rendered  uDfoir,  for  example,  by  undue  coer- 
cion»  or  by  mental  infirmilVp — ^thcrc  would  al- 
ways be  u  chance,  more  or  less  considerable,  of 
tite  cle'^rjng  up  doubts,  one  way  or  oUier,  of  at 
Ififtsi  of  the  prpAervationof  otberwine  pembaUc 
eridcAce,  by  Aiich  intcm^toriea  as  it  might 
happen  to  the  notary  to  collect  answen*  lo.  in 

f pursuance  of  the  h^strvcthns  provided  by  the 
aw. 

In  tfaf*  same  statute,  on  (fie  KOine  subject  of 
oral  wills,  arc  reflations  in  abundance,  pro- 
fessing to  hare  for  their  object  the  frustration  of 
spurious  wills  of  that  dc«cnption,  but  having 
for  their  effect,  probably  to  a  greater  extent, 
the  frustnitiun  of  fair  and  grnuine  uncs,  and  ibr 
their  object  (as  usual)  increase  of  uncertainty, 
and  of  liti(;:ation.  with  tlic  sweet  attendants  for 
the  fiake  oi  which  it  is  promoted. 

Three  witneK^^s,  at  the  least,  required  not 
only  to  have  been  pres<!nl  at  the  writing  of  the 
will,  Imji  die  same  three  witnesses  rerjuircd  to 
coqrtcur  in  proving  it  by  their  oaths:  whatever  t>e 
the  distance  of  time  lo  which  it  may  have  been 
in  the  power  of  the  dishonest  person  whose  en- 
denvour  it  is  to  fntstrBte  a  fiiir  and  genuine  will, 
to  ilelay  the  no^Mbility  of  proving  il.  Keen 
on  feeing  us  till  one  of  the  witnesses  is  dead, 
and  the  property  is  >'ourtt.' 


*  If  tli«  object  of  the  •ut^f  of  thi»  Moialc  Iwl  bt«B  lo 
emir  oorif«KJOn,  bn  «oitld  «r«tcely  h>fc  pitchotl  ttpcm  iny 
moTC  HTi'^uuil  niMn«  thui  hobti  doo«.  H«  fwfiaeef  no- 
ibinc:  btftMK  »othiDC  but  throui;1i  a  dosd^  In  lec,  19,  m 
ipcAitta  of  Ji  void  of  nxmth  vill,  bo  1ki|«i  hiOi  ibe  cam 
«h«re  tnert  hdA  bc«t  no  writira  «ill  aiffrwl^  In  «»xtKMco! 
ft&d  on  ikftt  dtfctuiott  k«  (W*crit>H  th<  coocliU^m  oa  ubich 
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la  cases  cT  oil  sorts  witlioul  rlifttiTiction,   tbc 

he  will  alhvr  it  to  »taad  ^ood:    ihc  ■ubjcctuatur  bttac; 

ihf  oppoiltf?  OHc,  ibfti  of  the  e»ii(ctict  of  a  wrilUii   wilL 
In  thw  cajc,  ihaJl  *  wor^-of'iooiJlh  ^iK  be  gcod,  or  not 
That,  »^  b«,   dcpcadi*  upoa  the   circumBiA«c«l.       A«k> 
him  H hoi  ttoac  un:cjia»UL«.^B  aiv. — theliivtaJid 
Onv  it,  tliAt  it  ftlinll  nut  be  &   wi.hr<i-or-mmiih  wil],   but 
will  in  ^tin^ :  at  must  b«  '*  in  Tha  life  of  tKo  tittUtcr  coin* 
mittcd  Co  wnlangp,  jxnd  nf^cv  the  writioi:  thereof  rcAcl  uiiio 
(he  tolatoi,  nnd  allowed  by'  liim,  and  proved  to  bo  M  ctofie 
b)r  thivt?  WTinruti  It  the  Iciut/*    AHuweU  bj  Iiinl   D«t 
hov?  in  what  munnct?     Jn  the  i^m*  DiunciOT  »  id  tha  eM# 
oflond,^  ti:nL'mcnie,  &c*?  in  the  Bhacc  of  rctJprcpetty,M 
under  tec.  £  mid  G  ^  or   in  uijr  &Dii  whftt  difTrrcatmiuwcf  t 
B(^(wi,i?n  iIjt  iNtirdiii^  at  tht  iwo  rljuivi  of  lUa  cci,  words 
employed  to  make  provvsioa  for,th«  ^amc  cutr,  Uicfc  u  not 
the  imnllot  connection  or  nnAloijE?'     '^^  they  Khoald  bAre 
bfxn  liic  work  of  the  »aiDc  band,  hoirnvcrr  unakilfQl,  »  mo* 
rallj  itn|iOFii-it)]*  :    they  must  huvc  bteii  i\w  wurk  of  two  ^f- 

fen»ni,  tliotigh  ftliku  car^loii  And  thougbttot*,  buidi.  If  in 
Iho  cn«  cafto  it  bo  required  (oa  in  eoc  5)  Ital  tho  «tU  as^ 
^^KHcd  in  wruins:  be  ^ubavribv^d  by  i\\.v  tWee  vitnctM^  «b]r 
not  mrjuirr,  in  ur,  22,  lb''  t^mp  pVoororpHvity  in  iht  oili«r 
cuo  T  If  the  prorUion  Tcquiring  tbc  «'iU  to  be  rv»d  ov«t  to 
tbc  tcttntar  in  ihc  ccuc  of  tlic  noO'Tcnl  c^lAtc  bo  A  aoccmmry 
mccnulion.  wh;  not  extend  tbc  bcitcGl  of  it  to  rcftl  e«t*tc»  T 
VVhy,  in  lh«  <^fls^  ^f  th«  rrtil  FilAtc,  (tec.  5),  insist  Dpen  iliMv 
«<L(ii«fiApf  ro  nitfHt  xht-xfJW,  wiihoutBAyiDghowmftATof  lk«M 
1h«rc  shall  ba  lo  provo  it;an4al  th««omclimo,in  tMiGUa«f 
Ibe  non'real  cftiLtc,  iniist  npoo  tJtrcc  vimcMe*  to  P*ot«  Ao 
will  (i-  <T-  in  r^tM--  of  rnnl^labon,  tn  drpnac  In  ibn  nin>r<a  nj* 
il)  without  lapng  uhcihcr  there  «linll  be  cuiy  and  bov  mviy 
tn  mlUst  it  7 

A  factffhjcbMctn»lobftrcbccnaiecrcttothepennerofcbb 
clan«(',bni  wbidioaein;(_v^«uiurrti>Aiut^rl  without beniation , 
in,  that  nil  mt<n  Jirr  mortal.  Quw».  «k>l  i«  tha  nuB^  ofoi- 
t«Aing  witncKMS  that  a  man  nnst  proems,  {and  thai  at  % 
pinch,  in  ofCum»tAncci  in  ivliieh  a  v^iluijr  wutlca  will 
(.^aniiol  bcmudc^  in  ottUt  to  make  airr  ihit,  al  vtj  pvoi 
(tiiiancc  of  tiinf ,  (hrcv  of  ibcm  tball  Iw  oljrc  to  f roft  tha  will 
in  tlic  cbar9Ct'!r  of  dcpo«ine  wiUtaaca  ?  To  cfvUAmte  tbo 
th^n^ft  n««i40ry  to  b<^  luiova  whrch  oui  le^islalor  dnl  ooi 
know,  iroutd  be  ui  mdleu  ta>k.    Ode  of  them  ii,  ibedltfet* 


misobiefs  resulting  from  eiclusion  of  testimony, 


«icabtt«t«ii  M  «tt«Mki(  tvitiifM  tad  a  d»pottac*^*i>**>: 
btlw^m  vriting,  tt  Uie  dm«  vim  tn  InitraiDMt  it  ftQliicfit>< 
cUed,  xfkd  tpAWDfl^,  tt  ftno(.b«r  timo,  vHta  lh«l  AhiB«  Laitru- 
mcnt  tuu  1>ecom« ihc  tuhjccutncUtcrof  dufQlcmi  luitfttlav. 
Throufh  ftQch  «  thicket  of  «iikfin»ioai,  wW  ihnll  be  the 
eounef     SliatTfftit  frilUbeo««Tturt]«<l  b\  vh<iEctal(^;  or,  tr> 

CTOnl  tuckxibvttirtionrthAUthracUof  &0l»gi>1aliin>  j>ov«f 
ovcrtunkod  by  tiio  jiitlicial,  on  ili«  prttOiKc  of  mUrfirDtA- 
tioD  ?  [  Lno«  not:  bcit,  wltAl  cTrrThody  knovi  U,  trat,  ia 
the  CBntury  laid  a  balClhnt  hu  ctijit^d,  the  JpfiilaCoi  U  not 
to  b«  fisund  lo  whooa  it  ha*  <pp«ar«'l  wonS  while  lo  pui  m 
net  for  TMOndlifiE  «n  lhi»mqnd  ihe  iatenaU  ^f  conaiiui' 
titttal  obedience  unlh  ifae  dictaia*  vf  common  teDM  a&d 
Jofdob 

Mora  ctpfiet^  nont  ia«on|^ity,  vtora  ptrplnUvt  th*  ooa- 
fcqucDCc.  RcT^Ltirt  to  vtlb  of  jionottil  c«latOr  thU  ttatatc 
fouDt!  tiie  iu1«»  orcviilciK^  deccrmiiwl  by  ihc  cccU*iutical 
ccutIb,  gDVerrwtl  bj  theRcmiAn  U«.  t^ndpr  i)int  luw,  uwill 
lnlbflhaod-vriEinf7orih«Lntatoru  ^  good  wilt,  •T«avithout 
any  attcstiair  triuicuti.  Ucid«T  the  vamc  law.  ihc  «nU, 
Aonglk  not  vritlen  by  ibe  (atuiM,  yet.  if  (lo  t»«  the  word  i  of 
iba  itataifr)  *'  md  uoito  ih«  Ii>«iai0ir  »nd  lUewpil  h^  him,"  or 
indaed  if  allo««d  by  Utn,  vh^ih^r  md  (o  him  ot  ao,  would 
Ibcn  ^vo  bctri,  M  fl  >til  >»t  r^  •  «u*^  aLIotuicc  beitiE  prored 
by  tvo  iritacn«rt.  The  Icaciiaony  of  tvo  witiseaie*  tbrn> 
lore  bcang  fuffit>ent  U>  ftxvvr  the  maiinir  of  a  iril),  bavlar 
pvopany  in  ttiii ih>p«  fortti  >itb|*ct-ir&ttcf,  aby  thoald  not 
ibc  aamc  iia«altiy  of  (calimony  be  nfikkot  to  provt  tk«  an- 
auUin^  m  altering  af  h?  Or  it,  in  tbc  otc  or  propcfty  La 
ifakn&pf-,  fkrvr  nrc>o  twcv«ury  to  rmder  th«  atnuifmebi  or 
•Iteffmlka  of  a  will  n  probablo  oreitt,  why  thovtld  tliil  ttitno 
Dorabcr  be  le«»  ncceoft/y,  cteo  in  Ovt  cue  of  profHrnr  in 
tbu  Hme  ncfclroUd  ihapc,  to  prorc  the  iBoiin;  of  «  will  ki 
lfc<  fim  LtitiMftcc ' — Bet  thit  would  btfo  Ml  praprHy  per- 
ianal ittOblW  name  fi>:rtiDg  ialhiirvmet  with  ^ropertr  Mai: 
ii  wovid  bam  rendered  ibe  faw.tf  ooc'roaioaabLMkor  lavour- 
afala  to  tr«iM|aIllity  nor  ID  prtdnty,  Tet»  bi  Ua  unreaaonftbltfoesi, 
eoMiat«ot  and  timto,  tl  Ivutr  wtiicb  wunotlobr  rrdur«d. 
It  WM  Dcc^Mary  raal,  lU  tka  law  of  ncoouion  to  ttitei- 
tatai.  the  law  »f  tnUBCftU  tbooJd  b«  in  a  thafio  vbich  no 
nofflijl  concapiion  enaU  lay  bold  oi,  aad  wlncb,  if  laid  LoM 
of,  no  »ona]  oMAOfy  would  be  abk  to  lataia. 
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and  in  particular  Trom  exclusion  on  the  score  of 


.  Nor  h  thU  all.  Though  wlta«Mc«  ara  «&  Utile  linbla  to  di*, 
ItJtnturs.U^mnai  mc  <ioI  only  liable  lo  Hie.  but  apt  toolloir 
Wilh  ufl^r  iWy  nrp  d'Mi).     To  m^ke   fkruviuon  (ju   it  alimild 
wt^in)  for  tliiA  nccjdcnt  tt  in,  thai.  btfOTv  he  comi**  to  rM|aifai 
thnl  thcvorl  cf  will  in  tjuctitwii  (Iho  worii'Ol-motilU  ^jJl]  ihatl^ 
be  in  vritini;.  and  allowed  bv  tli«  teftttLtor,  \\t  lokca  caito  to, 
aiipuTii4?  tlitit  ih«  deration  of  putting  It  inic  wittine  t.haX\  ba 
pftrrorint^'l  '*  in  ilie  Ufc  of  Ae  lesmior/'  for  fear  of  hi*  brin^ 
put  lo  iho  ttouliln  of  allowing  it  cftci  he  ii  duad.     The  con* 
ruaion  would  i^ot  have  bcon  thick  €nougJi>  vithtjut  the  iiiMrtioo 

By  thc^  Imtof  ib«  iuro|>rovitbn«<?onuiln^  in  flee,  t],  **nt> 
nuiicnp&livc  will  eboll  be  ut  aay  tunc  n>C4<ivod  lo  bo  proved, 
Diileaa  process  b&ve  flr^t  issued  to  call  on  lltc  wi^ow,  or  ndl 
ofkindT^rl  to  (be  deci?H»e<),  (o  lliu  end  llivy  may  contetl  l}i« 
Utnv  if  ibey  I'l^se." 

1.  The  ol>jfcl,  [^rabablyr  vvhicb  ihc  pcniicr  of  thb  clouce 
find  in  vii;w.  «»,  ihe  making  btitlnf;:^  for  Judtct  auid  Co. 
in  the  f.Td(<ii>i(tt4^»l  coiii'i:  and,  for  thii  ohjrti.  itie  irrovUicn 
Tnade  i»  tHectual  ^ind  «ecu[>*.  Wbu  ii  nsjuir^d  is,  that  the 
I^KCsi  ahull  have  usued:  what  b  aot  rc^quired  t«,  that  it 
vhdll  hoit  livtti  r«mvr^d.  If  it  hu  nut  bvirn  n-ccit^trtl.  thtJ 
o«t»niibliypurpo>ehav»ot  twen  aiiiwred;  btit.  thi>  mal  piir* 
pose,  vJ2.  iho  fOcvipE  ofthi^  fMfS,  bdin^  anewerod,  in  thi>  cu«o 
im  Jn  chu  uthflis,  tiidi  occordiik^-ly  10  IW  rvt^uJsitbn  midc^^ 
An  incidi^iit  nlTog'i^i^hjrr  nfitiinil  niid  frrqiunt  un^  nnd  i^  thi 
thi*  Widow  or  tbcnr^itor  kindrrd  (if  rhr-ri;  lirhutonr)  ji^  for 
indtfinitc  time,  and  without  any  imputfltion  gpon  hit  ©r  hef 
probiLy,  cut  of  the  rtach  of  tnw  ptoccM*  ^bauocTcr  it  be. 
To  d  mun  who  hadj^ofJuY  in  view,  thin  accidt^nL  would  odurd 
no  r«iuon  why  ihe  rrt)uir«d  proof,  and  ibo  M-ill  aiona  *'^ih  it, 
ibould  perish  :  t>iit,  na  nn  iitJotb«roccaaion«  aoon  tfci&,  wlwt 
tho  Jcoracd  dfafi^litftcnAn  had  in  view  wo*  f«B, 

"  The  nr>t  of  kindrcfl  :*'  if  mny  hnppcn  Ui  &im  10  ht  onci, 
or  il  may  happen  to  lAcn  to  be  m  any  g^rcfttor  number.  All 
Areknown,orjon>cnrcnoikDOWii:  whoLiocTcr  bolobcunder- 
alMxl  byproor«,andwh.itBOCTerhctohi:  undrrttood  byuMiav, 
prooesiit  iKMi^d  as  10  vaimr.  tiui  itducd  oi  to  others,  lo  (hia 
cow,  is  tho  wit),  or  H  rt  ooi.  *'aE  any  time  to  be  receired, 
to  be  proved  T'  Addrf^as  yourBcil'  m  a  proper  manner  to 
Judge  und  Co.,  and  il  ta  pJsaihlc  tliai,  tuiik  day  ur  other. 
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inteKfit,wi)l  be  fully  stated  hcrenfter.^  In  tlie 
case  of  testa.menu,  the  int^iihKrrs  hdd  Inx'n  so 
severely  felt,  and  so  fully  recognized,  Ihat 
atniut  eighty  ycara  a&xi  they  attnctcd  the  notice 
of  the  legislature.  To  do  uway  this  grouml  of 
exclu-Hion  altogether,  cither  in  mgurd  to  trans- 


you  1MJ  know ;  bm  it  vUl  not  iha  leu  rtvdn  atMrat  to  vil 
hLo  Lavg  not  pi)d  for  it. 

The  supogAi^  win  being  iii  Civour  of  tho  widov,  to  ibe  rx> 
diMTODOrui«  n^l  oO^ndr^d :  I  Se  |>foce*4,  m  any  nt^,  bcin^ 
ittvtd,  ftad  ^dnosed  o<r  not  kddrMted  lo  the  widow,  tA  re- 
cdTod  or  not  iccnrod  by  bcr. 

lliVKipiKWcd  wilt  buicLg  in  Tavour  of  lliG  one  ncU  of  kittdrcd, 
to  OiA  uicliitLOn  of  Um  widow, — the  ptcceu,  luiog  at  any 
m«  iuued.  BJid  addrOMod  or  not  a^ldrfiu^d  to  iUai  cut  t*xt 
of  kiodtcd,  if  reoeivod  or  wji  fvcclrcd  by  ib&t  one  ncxx  of 
ktadnnl. 

In  ««cb  of  ili^M  OM^t  th«  wi>rd«  of  the  ari  nn  utitfi«d. 
Will  lb«  judgo  be  Mti«ficd?  Aik  him  in  llic  proper  luinaor, 
ind  U  ii  potaible  tbftt  oti«  day  you  mar  know, 

A  Ibrner  will  hftt  be<a  nude,  And  the  iwnoo*  in  whow 
Canwr  ic  wm  in«id«  arc  an  of  tham  tlnngitn,  ivonc  of  th«Qi 
either  widow  or  txexi  of  Lind/cd :  ibii  itill  iubji»im^,a  iubie- 
cjucni  will  findi  nciihcT  widow  nor  neil  of  kia  posMwcd  of 
any  intrrnl  toccnccat  jl.  ProcMi  barai^  b««ti  didy  and 
regiilarly  U«a«d,  if  nthcr  widow  or  naxtof lunhaT*  tvc«ircd 
tl,  to  nuch  tha  anna  fof  ttwm:  but  ihooa  Ihinp  of  wh*cli 
it  wa*  isUndfd  ibat  ihcj  »houl4  be  nccivcd  hwt  hom  r^ 
cm<*d,  w.  tlxr  fors.— But  (layi  (he  Uameii  irtibc,  ornoi»« 
00*  for  bin)  it  U  no  intoitioa  of  your*,  that,  al^r  ono  will 
baa  be«  nndcr  uiotlwr  in  tfao  word  of  month  form,  by  ua 
called  anacapatiTrv  «ho«ld  b«  nuHla:  mitd  tolhat  cdfectia 
oar  ver^  neil  wc-iton. — Auawrr :  H  not.  bo  nnch  the  woraa^ 
Wbat  yoar  ntii  teoiion  aittodi  to,  howow,  UonJy  tb«  dia- 
allowance  of  a  tuccocdin^  auncupUirc  will  atUs  a.preoodia( 
wriritn  ona :  but  toaprccedio^  it  nay  hapficii  to  haf*  bnft 
mhio  nvncupativo :  and  ihoi  it  ti  tliat  tho  ■ffacl  eak«a  pUcc, 
whkb  (0  you  Kna  ciilicr  ao  object  of  do«ra,  or  at  b«<l  a 
matter  of  »diffcrci>ct. — that  tbc  OAly  p«raoa*  hj  wbom  tba 
prvkftdcd  nocici;  i*  rDccitnt  Of  by  jioy  i1  be  recrivcd)  are  of 
tbf  ttiunbor  of  tbon?  lo  wbnin  it  is  doi  of  lay  utt. 
■  ktook  IX,  HxcLvaioii. 
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ftC^otis  of  the  sort  in  qut*«tinn,  of  in  ^hort  in 
regani  to  any  caw  wliatsoevcr,  would  have  been 
too  great  a  sacrifice  of  professional  prejudice  to 

Subiic  utility :  an  exertion  far  beyond  the  wis- 
om  of  the  time.  Recourse  was  had  to  a  sort 
of  half  measure ;  an  expedient  which,  though 
not  ecjvial  to  the  cure  of  the  mischief,  yet.  in  the 
character  of  a  palliative,  was  not  altogether 
without  its  use.  To  do  away  the  nullity  alto^ 
gLihcr,  would  have  been  too  wide  a  stretch, 
too  bold  a  m^^asure  :  iiULtead  of  that,  they  tran»^ 
ferred  it  from  the  whole  will  taken  tog^ 
Ihcr,  to  each  particular  bequCftl*  A  legacy 
bcujg  given  to  a  subscribinjj  wilu?S5»  the  bc- 
quc&t  of  thU  particular  legacy  was  declared 
voiJ,  ;uk1,  ut  tbiit  price,  tht?  alteNtalJoii  and  dp- 
position  of  the  legatee,  \n  (he  character  of  a 
witness,  were  to  lie  held  good. 

TIic  persons  by  whom  it  is  most  natural  that 
a  man's  deuth-bed  should  be  surrounded,  ue 
the  persons  who,  in  case  of  his  making  a  will, 
are,  in  eonsenuencc  of  his  kindnCM  towarclH 
them,  most  likely  to  find  thenificlves  in  that 
sort  of  situation  which  will  give  them  an  inter- 
est in  the  Mipport  of  it :  near  relations,  old 
friends,  old  servants.  But  witrrst  (it  was  said) 
Ua  sort  <:f  Liint,  the  effert  of  wiiich  h  to  give  a 
legal  foulness  to  a  man^s  evidence.  To  clear 
away  ttiis  fouJncss  requires  a  legal  purge. 
There  are  three  purge*;  appbcable  to  tliis  case ; 
receipt  of  the  legacy,  refusal  to  receive  it,  refu- 
sal to  pay  it :  three  diaphoretics  these,  any  tine 
of  which  has  virtue  enough  to  carry  off  the 
jjccenni  matter.* 

*  This  BCI  a  the  95i1i  Geo.  II.  c,  6.     In  th«  preamble  lo 
it  ma;  be  kcu  aji  cjtamplcofthcKrt  cf  Tsmitli,  viik  »faich. 
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Such  is  Ibe  prcscripliofi. — In  pwnl  of  fonn 
nothingf  can  bo  f:iircr.  But  how  stands  it  in 
point  of  effect  and  substance  ? 

The  vriU  \s  cithtT  fair  or  unfair.  Is  it  a  fair 
one?  Uicrc  ia  no  mischief  to  prcrcnl :  injustice 
i»  ibe  Iruit  of  the  law,  and  the  only  fruit  of  it. 
To  invalidate  tlie  entire  will  Mould  have  be^n 
obe  injustice;  to  inralidatc  tlic  le;^c>%  is  ano- 
ilier  injiifttici*.  Thus  mtich  may  indeed  be  said, 
but  it  IS  the  best  tliat  CEin  be  said  ; — ^the  injustice 
mtEOiduccd  is  lesi»  than  the  injuatace  done  away. 

InEoslinh  low  more  osprcUlj,  ike  worics  of  IsgUlHUsn,  omI 

in  pftfticuUr  the  vcvki  of  kewv«f«  in  ihe  w&t  of  leaulntiov, 

lire  Kt  cottbtaally  and  diTd{[CDUT  oovered.     rram  hTj^ivon 

•o  viie,  vlitt  U««  CT<r  proceed  but  wbe  oat*  t     But,  or  mII 

muki  of  tHcrfev,  wh«l  (nccening  lo  Cbe  Spuciili  prarrrb) 

more  efausdADt  or  gmiba  then  doubuV    Ae  wi^ilom  ta- 

creftMe,  double  tocordl&slf  uultibLy.     But,  oe  tbere  k  m 

tittc  br  all  tkin^  »o  b  there  CTtft  tor  tiie  icuicival  of  douUe: 

eten  of  Inwxen*  doubts.      Bvetdi  xjv  e1»  mtrkj  uf  wIa- 

dooii :  vet  oitihtt  i«  sbsmog  viUio«t  iu  aie.    Too  food  ever 

10  be  ektred,  oekbcf  tUi  law  Mr  eaj  odier  eoA  evcf  be  too 

(ood  to  Ik  c^kutnU,    A  «iec  end  cood  pfomion  i*  Ui« 

proiiaioo  nov  in  Im&d :  the  proviiion  wTiicb,  for  lh«  vnluUty 

efltiiflevidUnU  lott  or«rin,  THuim  "thrMor  fovrorodible 

witaeeeoi^  b«l  4teU«  hnvc  erksen  ttnda  ii  «bel  wrtaoMee 

tee  lo  be  denned  Ugal  viUiceeee :  ibe  6kyeci  of  tlw  ami  art 

ie  thtfpfbfe  tn  "  erotd  *  Oimo  douhti ;  or,  lo  niber  wocd^ 

to  rvn&ovo  (hem.     S^dt,  then,  wi*  ibo  pmtvadod  flection  of 

«h«  eel :  not  allcratinn,  bm  prtrc  ialerprctetitiii.    Wltat  b  »le 

leel  ibedioD?     K«t  iihternrclelioD,  but   ultcrmlian.     ATv- 

dhie(  fli^rani  iMiehitf,  hul  beui  enerinsced :  the  cenee  of 

It  vie,  peitl}'  tke  work  of  tbe  lepeteter,  the  eel  itMlJt  b^ 

wlikh  {witbout  uit  tkoticc  to  lettttore)  wiloceece  ia  avob  e 

BOttbor  wvn  rendered  o<*oceHuj  to  Uie  valklitv  of  e  will ; 

pwUjr  Ibe  woftc  of  tie  jedve,  hy  whidi  the  teetMBOftV  of  ihe 

deecri|itien  of  Mffeoee  meet  wely  to  be  c%Ued  im  to  ei»«eriA>fr, 

liedeo  rubl^boeu  eicleded.     whet  thca  doe*  the  ectT    It 

pvu  »rnd  Co  wbei  ilu?jtii!m  utrid  to  do,  And  «lo«e  wheJ  il 

woi  pot  in  tfwir  pow«r  to  do.     It  rr<eivv>  t1i«  tceiimony  of 

Uie  to  appoiokd  witaeu,  but  dr|tnre«  ttkn  of  hk  Ui^y> 
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If  !mp{»^ition  be  at  work,  wliflt  is  theTftafrtbuft 
security  sifforded  ag'^m^t  it  by  tUi&  arrangmuDli; 
that  can  be  relied  upon  for  preventing  h?  The 
reward  for  dishuncsty*  instead  of  being  held  up 
to  view  upon  Ihc  face  of  the  wiiJ,  intifit  be 
covered  up :  us,  in  this  like  all  other  cases,  it 
is  mo&t  natural  it  should  be.  Coiifidt^nce^  a 
certain  measure  of  it,  ia  necesBary  to  all  con- 
spiraciefi.  In  the  ca^ne  of  iiiurdt?r,  where  the 
contriving  head  engages  an  executing  hand^  the 
stroke,  if  struck,  mu&t  be  Btnick  cither  before 
payment,  or  not  till  afterwards :  in  the  first 
case,  the  assassin  trusts  the  suborner;  in  the 
other,  the  suborner  tru&l«  tl»e  assassin.     Sup- 

Eose  no  confidence^  an  unfair  wil!  ean  no  morft 
e  set  up  for  hire,  than  a  murder  can  be  com- 
mitted from  the  8ame  motive:  suppose  confi* 
dence,  an  untair  will  may  be  F^et  up  as  well 
when  the  legacy  is  made  void^  as  when  it  is 
made  payable. 

By  the  act  which  this  act  fakes  upon  itself  to 
amend,  three  subscribing  witnesses  arc  made 
necessary.  Under  those  circumstancce  (forgeiy 
out  of  the  case)  no  unfair  will  can  have  been 
brought  into  existence,  without  a  conspiracy 
between  that  number  of  subscribing  witne-sses. 
But,  incaseofa  sctof  personFi  thus  linked  toge* 
ther  by  interest  and  guilt,  what  dilfercucc  can 
it  make  to  them  whether  a  legacy  left  to  a  sub*- 
scribinfj;  witness  is  exigihle  or  not  exigible? 
Rueh  as  are  the  shares  agreed  upon,  such,  in  so 
far  as  the  conspirators  are  true  to  one  auoUier, 
will  be  the  shares  respectively  received.  If* 
when  the  time  comes,  the  executor  or  other 
P'lymastLT  feels  himself  disposed  to  be  falsi?  to 
his  confudcrate?^,    the    circumstajiec    of    tltcir 
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wiagefi  being  RpecificcI  in  the  form  i^T  a  legacy, 
will  not  prcvcol  his  being  fflisc  to  them  :  if  he 
ia  dispo^  to  be  true  lo  iliL^m.  the  cireumetanoe 
of  their  wages  noi  being  spceified  in  that  form, 
wilt  not  prevent  his  bving  Inie  to  them.  The 
agreement  made,  smd  the  c\eciUor  pitched 
upon,  of  what  use  can  it  be  lo  him,  or  to  his 
acoompliccd^  that  the  wa^CH  of  their  iniquity 
should  be  posted  up  on  ihi?  face  of  the  will  ? 
What  sec'urity,  what  advanUig^'  can  it  be  in 
any  shape  to  any  of  the  conspirators  ?  The 
e^cct  would  be— what  T  Not  to  give  security 
to  the  scheme,  but  to  draw  sutipicbn  upon  it, 
and  endanger  the  success  of  it. 

Put  any  case  of  unlairnesn :  forrory,  oblain- 
ment  hy  compulsion,  obtainmcnt  by  mUrepre- 
ftentation  and  fraud;  in  eith<.r  ca^c,  sanity  or 
insanity ; — the  argument  applies  still  with  equal 
force. 

The  utility  of  the  proviwon  in,  upon  ihJR  view 
of  it,  ercaler  in  a[meamnce  than  in  reality :  the 
mixehiermiiinesA  of  it  will  be  found  greater  in 
reality  than  in  appearance. 

The  law  of  evidence,  ft>unried  an  it  has  been 
upon  tlie  principles  that  have  been  displayed, 
may  be  cnni^idereil  ax  a  great  t^hool  of  mju4- 
tice,  in  which  nothing  nut  injustice  i>  to  be 
learned,  and  in  which  every  rule  and  maxim  it 
gives  birth  to,  imbibes  the  origmal  taint,  and 
comes  out  a  lesson  of  injustice. 

Distribution  of  the  bulk  of  the  property ; 
donation  of  minor  legacies.  Such  is  the  distinc- 
tion, which  tliough  nowhere  announced  in  words, 
nor  even  capable  of  being  mariced  out  by  any 

Erecise  boundary  linea,  ia  not  the  \eBs  percepti* 
le  upon  the  face  of  tlie  generality  of  wills. 
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By  tlie  former,  the.  bulk  of  the  property  is  difi- 
tnbuted  among:  the  ocarcst  rcluUvcs :  by  the 
latter,  tokens  of  remcmbnknce  arc  prt^o  to  per^ 
»oti»  siluated  without  the  pale  of  near  relation- 
^lip;  to  parlicular  friends,  to  old  audfaithfal 
BenanL'i.  In  the  eyes  of  unsusncetji^  prndtty 
and  uncomtptecl  common  .sense,  nov^'n:itiiral  the 
ai*.socialiOTi,  how  amiable  the  reciprocity,  that 
the  persons  pitched  upon  to  receive  the  token 
of  aifection  Nlif^uld  be  the  persons  called  up*Hi 
Ui  accTpC  oil  Lheir  parU  ihe  lk<i»i>urahle  charge  ; 
to  reader  oa  their  parts  the  honourable 
sennce. 

After  making  provision  lor  the  domestic 
circle;  after  ukiug  care  of  his-nattirai  and 
rte-ce-'^sary  depeiideiiUi^  and  metit.ioniii^  in  liis 
will,  not  so  much  for  provi^^ion  a»  for  honour. 
the  most  intimate  of  his  fneivis  without  the 
circle,  and  tkie  most  confidential  of  tiis  ecn-ants; 
UiiSy  «ay«  be  to  Iheui,  addro^Mng  biinseir  to 
thvm  in  lungiiitgn  Miitetl  to  xhv'n  ri-spwrlivc  sla- 
tioQfi. — this,  says  he^  ismy  will,  aj»d  be  you  my 
witnesses  to  it.  The  testator  departed,  and  the 
will  c^>eiiod,  up  stands  the  Ic^lator,  and.  says 
to  the  &mily — Von  stt  tkc  h';;aci€s  that  were  m- 
tmdcd :  do  mtpay  thvm :  you  rtard  not,  tmku  you 
cJkhw.  Do  Knglij^hmcn  in  general  accept"  of 
the  oticr  tinis  made  them  by  their  rulem?  I 
think  better  of  them  than  to  supnoftc  it-  The 
wages  of  iniquitj'  are  held  out  without  ceasing, 
to  corrupt  the  people;  but  I  believe  tt  is  but 
here  And  there  that  in  this  InMance  tliey  are 
accepted. 

On  this  occasion  as  on  so  maay  oU«rs.  the 
iniquity  of  the  law  depends  in  no  small  degree 
upon  the  care  taken  to  conceal  tfie  knowl^ge 
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of  it  from  the  body  of  the  people.  Suppose  tlie 
taw  in  ibis  behalf  univorsally  known,  uie  offeot 
of  il  would  be  simply  to  obligG  teetatom  to  pro- 
vide tbeniJieU'es  witb  perscmft  that  arc  tndiflereiit 
to  their  atfcctions,  to  scrre  them  tor  attesting 
witnessed :  but  m  fact  it  is  gcnerallv  UDknovrn  : 
and  thanoe  comes  the  immoral  tendency  of  the 
provision,  as  above  held  up  to  view. 

Persons  who  set  about  me  fabrication  of  false 
wills — these  are  the  persooR  who  will  be  fiure  to 
make  themselves  cuadtcrs,  as  far  aB  is  lu  ilidr 
power,  of  whatever  has  been  done  upon  the 
subject  by  the  fuiv.     Illiterate  they  cLinuit  be: 
persons  profeKHiotmlly  uci^iiainted  with  the  taw 
they  will  fflome  of  Ihem,  tl»  head  manager  at 
least,  will)  probably  be ;    Uie  suspicion  and 
anxiety  iuACuorably  attached  to  guilt,  especially 
to  guilt  in  tliij  ioKidious  shape,  will  be  ^mosi 
sure  to  put  tlieni  ui>on  tbi«  enquiry  in  tlie  first 
inntanoe,     Tlhc^c.  lIicUp  thi*  ixily  ileM-Tijilmii  of 
persons  agabst  wlio6c  dishonesty  the  e^)edient 
ts  intcndfxl  tub  a  guard,  are  the  verj'  perfioas  on 
whom  it  will  not  operate.    They  know,  they 
knew  well  enough  t>ef<>re  tlie  act,  that  a  legacy 
given  tu  any  one  of  Ihejit  would   l>e  enmi^i,  if 
Dot  to  dvAtro)*,  at  any  rate  to  endanger,  the  wlmle 
will.     Bythcm,  can^^  will  l>c  taken  not  to  insert 
any  stKh  legticy.    The  |)er»ons,  tlie  only  per- 
aoiu,  by  whom  any  such  legacy  was  ever  likely 
to  have  been  inserted,  were  renl  fair  leUntom,— 
testators   nxaning   in   tba   simplicity   of    ihc^ir 
hearts  to  bestow  these  manifestations  of  kind- 
neaa  upon  tbesr  frieods,  little  suspecting  that 
the  same  lav  which  openly  professes  to  give 
effect  to  a  nan's  will,  deteau  it  by  cMinter- 
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detenDinatJons,  which  it  suffers  to  remain  secret 
ones. 

So  much  for  the  practical  enactments  orEng- 
lUh  law.  The  nonieiiclalure  used  liy  lawyers 
on  the  ffuhject  of  deeils  and  wills,  in.  in  many 
instances,  remarkably  unhappy :  ihc  ctTect  of  it 
will  naturnlly  be  to  preaeut  erroneous  concep- 
tions ;  at  least,  to  all  men  but  themselves. 

T.  Dfihxr  usfd  instead  of  ^Vflnr<*r  rrcagnize, 
I  ddlvcr  this  as  juy  act  ttnd  (fff4^  To  this  belongs 
tlic  conjugate  deliver}/:  the  delivery  of  a  deed. 
Bui,  in  common  speech,  a  thing  that  i^:  said  to  be 
delivered  is  uiideri^tnod  (o  pass  out  of  the  {vos- 
Kession  of  Ihe  i>erson  by  whiini  it  is  deliverwl, 
into  the  possession  of  sumc  other  person ;  the 
person  (if  there  be  any  determinate  person, — 
which  is  what  the  word  seems  to  imply)  to 
whom  it  is  delivered.  And  such  b  lite  import 
f^ven  Ui  it  by  lawyers  tliemselvcp,  in  otht-r cases : 
for  in^itancG,  in  the  ca>ie  of  an  action  for  goods 
sold  and  delivered.  But,  in  the  case  of  a  deed, 
the  insirament  does  not  necessarily  pass  out  of 
tile  possession  of  him  whose  deed  it  is,  and  by 
whom  it  is  said  to  be  delivered :  it  is  €»ily  by 
accident,  if  it  happens  on  that  occasion  to  hie  de- 
livered to  anybcdy  elwe  :  in  particular,  if  at  lliai 
same  time  it  happens  to  be  delivered  to  any  of 
the  other  contracting  parties.  Of  the  word  'de~ 
dart,  die  import  is  »1tk<r  known  to  ever)'  man 
who  ift  acquamted  with  the  lanj^iage^  it  con- 
vcya  the  idea  meant  to  be  conveyed.  It  conTCya 
not  to  any  mind  any  idea  that  ts  not  on  tlus 
occa^rion  intended  to  be  conveyed- 

In  the  case  of  a  will,  the  term  is  partkralarly 
improper.     It  is  among  the  chararteriMic  pro* 
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EertieA  of  this  Apeciea  of  iuMmmerit  thai,  no  man 
as  a  right  to  have  it  delivered  lo  him.  The 
moat  natiinl  and  cuatoni&ry  and  in  most  in- 
slancen  the  moat  proper  person  to  have  the 
cutFlody  cf  it,  U  tlie  testator  himit^ir 

True  it  is  lliat  Uie  word  tMuraiinn  wilt  not  by 
itself  ser\^  to  conver  the  whole  of  the  &ignilica- 
tioa  whitli  lawyers  have  eonlrived  to  include  in 
the  ^I'ord  delitrrjf.  Thi£  conjugate  of  the  vrord 
declare,  cannot  of  itjwlf  be  madu  use  of  in  this 
wnse.  Ill  lliL-  plir».M<  /  dalatx  this  to  Ac  my  act 
QMd  ikaJ^  the  sense  is  indeed  as  complete  u  in 
the  phrase  /  Mivcr  this  at  nry  act  cud  atrd.  But» 
though  the  phrase  dctiwrt/  ^c  dctd  or  iti/l  has  a 
known  meaning,  the  phrase  dvciamthn  a/ a  dctd 
or  uiii  has  no  &uch  meanint;, 

2.  Puhtkuticn,  ufied  »»  Hynonymoufi  lo  nxiQf-> 
mtion:  publication,  iru^tead  of  autkatticai'tosi.  In 
a  case  where  eonccalmcnt  as  o^innt  the  public 
in  general,  ajkI,  in  maov  instanees,  secresy  as 
lowardfi  every  individual  without  exception,  is 
a  lawful  and  raiional  uk  well  m»  a  very  romaion 
object;  Wihlication,  a  word  in  general  use  lo 
denote  tfic  op|)OHtc  uf  concealment,  to  put  a 
direct  nc^tivc  on  every  5uch  idea  as  that  of 
««creay  arid  eoocealmeot,  i^  ponicularly  ineoo- 
jfTuous,  An  objt'ct  which  i^as  above  monli(*ned) 
calU  for  ihc-  legislator's  care,  is  the  making  pro- 
vision for  rendering  it  practicable  to  a  testator 
to  give  a  sufficient  authentication  to  his  will, 
at  the  sAOic  time  that  even  the  fftct  of  his  Imving 
made  a  will  rcnuuns  a  secret  to  all  the  world. 
Secret  auihaitianit/n  Js  a  term  I  can,  on  this  oc- 
casion, make  use  of  without  impropriety  and 
without  scruple.  But  K-nH  puUicatmti  Who 
could  be  allowed  to  speak  of  secret  publication? 
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B>'  whom  would  auy  sQcb  cicpreaaion  be  en- 
dures) ? 

The  ward  euthentkatim^^  correct  and  e3cpr€ft- 
sive  as  il  is,  I  i*c>uUl  nevertlitless  have  avoided, 
could  i  Imve  fouiul  a  more  lamilmr  one  ihul  were 
equally  expressive,  to  take  its  place.  M'hy? 
For  this  reason,  that  it  i^  not  so  familiar  as  could 
be  wii^bcd.  By  the  bulk  of  the  [j<^opIe  it  would 
scsrce  be  und^rstocid  wiihout  enquiry  and  ex- 
planation. But  a  woixl  wliicli,  Ufiiil  explained^ 
n»ay  chanre  to  convey  no  idea,  is  bpltei  beyond 
compaiiaon  than  a  word  which,  to  every  one  who 
hears  il>  presents  a  false  one, — produces  a  degree 
of  misconception  such  aa  nothing  but  long  prac- 
tice in  the  u^  of  an  incongruous  laiiK^iUf^e  will 
eiial.iU'  a  uiati  <rfffctn;dly  to  get  the  betlvr  of. 
For  my  own  part,  famiharixed  as  I  am  with  a 
system  of  nomenclature  which  seems  to  have 
bad  confusion  and  uncertainty  for  its  objects  in 
the  present  instance  I  con  never  get  lid  of  the 
impression  without  pain  and  difflciilty.  How 
mueli  mure  difficuh  the  task  lo  the  iinlellerud 
peasant,  the  handicmft,  the  iietly  shopkeeper  f 

Thiscaulionwill  be  apt  lo  appear  inconceivable 
to  Q  lowjxr.  But,  to  a  iimn  to  whom  it  would 
bo  matter  of  re^jrei  and  even  of  ehanie  not  to  be 
iindersUKxi,  and  above  all  in  matters  of  law, 
nomeiielaliire  i&  no  liglit  matter.  On  a  m&n 
who  earw  not  whether  the  law  be  understood 
or  no,  or  who,  if  he  saw  to  the  bottom  of  his  own 
mind,  woMld  acknowledge  (as  some  liavc  done) 
that  it  should  be  either  not  understood  or  mis* 
underNtood  by  the  generality  of  his  fellow  sub- 
jects, matters  of  thiii  sort  i^it  light  and  ea<^y. 

3.  Ercadion,  instead  of  rca^kitm.  Ambi- 
guity and  uncertainty,  one  would  think,  were 
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the  very  ends  in  view  of  jurisprudence.  She 
has  certainly  no  dislike  to  them,  nor  any  the 
smallest  desire  to  get  rid  of  them.  Speaking  of 
&  testator,  they  say  he  executes  his  will.  What 
then?  Is  he  the  executor  of  his  own  will?  Not 
he»  any  more  than  the  executioner  of  it."  The 
e.recutor  is  another  person.  But  the  e.recutor 
of  the  will,  of  him  is  it  not  also  said  sometitnes 
that  he  executes  it? 

Connected  with  the  verb  to  execute,  is  its  con- 
jugate  the  substantive  crecution.  Whose  act 
then  is  it  that  is  expressed  by  the  term  execu- 
tion ^  May  it  not  be  the  act  of  the  testator? 
May  it  not  alike  be  the  act  of  the  executor, 
whose  act  it  can  never  be  in  the  other  sense  ? 

So  again  in  the  case  of  a  contract.  XJne  mode 
of  executing  it  is  to  authenticate  the  instrument 
by  which  the  obligations  are  expressed ;  an- 
other way  is  to  fulfil  those  obligations.  What 
a  nomenclature!  in  which  the  same  word  ta 
employed  to  express  the  creation  of  an  obliga- 
tion and  the  annihilation  of  it  t 

*  The  eiecutioner  of  it,  vitbout  much  impropriety,  mlgbt 
be  termed  the  lavyer,  and  his  dupe  the  legiJdlator;  ivho,  tt- 
tisfied  in  his  own  conacience  of  the  fairQeas  of  It,  put»  it  to 
death,  because  the  teststor  neglected  to  compl^f  with  this  or 
that  requisition,  the  existence  of  which  it  had  been  rendered 
impOKsible  for  him  to  be  apprized  of- — the  knovledre  of  which 
had  never  travelled  beyond  the  breast  that  hatched,  it :  made, 
as  the  requiiitiona  of  jurisprudence  are  so  often  made,  aftef 
the  man  who  is  punished  for  the  non-obserrance  of  them  WM 
no  longer  in  existence. 
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CHAPTER  VI. 


OF  preappOixted  evidence,  cokstdered  ab 

APPUED    TO    LAWS. 


PftEAPi*oiNT£D  evidence  Imvinjj  been  considered 
(as  above)  in  its  application  to  Legalized  con- 
tracts,— to  those  private  sorts  of  laws,  m  the 
estaljlislijtient  of  which  the  Irgislator  and  tl^e 
individuals  cmpovk'CT'cd  by  him  operate  in  <:on* 
junction ;  wc  come  now  to  speak  of  the  same 
principle  consiilered  in  its  applicattoD  to  /tftr^  in 
the  common  acceptation  of  :h^  word  ;  viz.  tho&e 
rulefi  of  action^  m  the  establiKliment  of  wliich  the 
legislator  operates  alone. 

Naturally,  the  consideration  of  the  simple 
object  ?4hould  have  picccded  that  of  the  com- 

fjlcx-     But,  by  bringing  to  view  the  siabjecl  of 
ef^alized    contracts   in    the  iirst  iD7;tancc,   an 
object  of  rcfcrc m*c  ami  coitijiariKon  was  »ct  up, 
'by  which,  nuw  that  the  application  of  the  prtn- 
aplc  to  tawj  is  brought  upon  the  carpet,  sug- 
fEfCfitions  not  uninstructivc  may  be  afforded. 

Of  the  four  eviis,  to  the  prevention  of  which 
the  application  of  tlie  principle  has  been  seen  to 
be  capable  ctt  being  directed  in  the  caa^e  of  legal- 
iwid  contractit,  there  arc  two,  viz.  spm-inu^nfMt 
and  tot/airness,  to  the  prevention  of  which,  in 
the  caae  of  Iohm,  it  it  in  the  practice  of  nations 
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m  generally  and  babitaally  directed,  that  the 
application  of  it  can  scarcely  be  cof«idorcd  as 
an  object  of  enqitin^  belonjcing  to  tbc  prevent 
work. 

There  remain  Iwa  oUicrcvila;  iiz.  nou^noto- 
riehr  with  respect  to  cxi5tcncc,  and  uncertainty 
with  respect  to  import.  Happy  the  lot  of  man- 
kind— much  happier  than,  in  En|;;land  more 
e&pecially,  it  is  m  a  way  speedily  to  he — if,  for 
the  defenrt*  nf  the  ciNnniuiitty  ag^initt  tlieae  cry* 
iog  nii«chiefft»  the  principle  of  preappointed 
endcncc  had  received  the  all^emhTacmg  appli- 
cation It  is  capable  of,  or  even  a  dc^rrce  of  appli- 
cation e^iml  in  extent  to  tlial  which  it  nas 
mccivefl  in  ilie  cwjte  of  contract*. 

In  the  caM?  nf  a  contract,  scriplion.  considered 
in  the  character  of  a  security  a^inifl  non-noto- 
riety in  respect  to  the  existence  of  the  contract 
nnd  nnccrlainty  as  to  it^  import,  ?u|7a:efttn  itself 
naturally  co  individual  reason;  and  would,  by 
indiTtdual  reamn,  be,  in  an  extensive  degree, 
even  wit)K>iit  the  intenentinn  of  legiiitaltTe 
anthority,  adopted, 

When  tlic  practice?  of  the  art  of  writing  had 
be^n  to  be  to  a  certain  dejpve  fn^neral,  in  Kuch 
sort  that  anv  racltliou<9  firmtffjrt  for  lervice  in  ihJa 
line  fte^med  no  lon^  in  danger  of  not  being 
foUr^wcd  by  supply ;  the  Irpfi'la'or  was,  with  few 
or  no  exceptions,  amon^  the  civilized  or  civiliz* 
ingf  nationa  of  Europe,  aeon  to  interpose  hia 
antborit^:  CODverling  into  »  le;rnl  obligation  a 
precaution  to  which,  till  then,  hud  betonired  no 
other  origin  than  indiriduel  priidoncp. 

In  the  instaace  of  individuals,  this  precaution, 
in  so  far  as  frc«ly  adopted,  had  for  its  manifrst 
and  indisputable  tinal  cause,  the  pretvotion  of 
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those  evils.  But  on  tlie  part  of  the  legislator, 
. — at  any  rate  on  the  part  of  tliosc  by  whose 
counsels  the  hand  of  the  legislator  was  on  LhJs 
put  in  occasion  motion  and  guided, — this  pre- 
caution had  no  such  tinal  cause. 

The  c-liis4S  *>r  petMins  by  ^ho»e  counficis  the 
hand  of  the  legislator  wajs  at  th:*t  time,  and  m 
general,  tbrou^^hout  the  eivilized  part  of  the 
worlds  coniinu^s  to  be,  guided,  were  and  are 
profesiiional  lawyers  :  men  who,  whether  in 
their  original  eharacler  of  advociUes  or  in  their 
subsequent ial  and  superior  character  of  jiulgefi. 
were  and  are,  under  the  influence  of  ihu  fcc- 
gathcring principle,  knit  together  into  a  compact 
body  by  the  Miongest  and  most  indissoluhlQ 
tiea;  by  one  common  interest,  impelling  Uiem  in 
a  direction  in  almost  b\ery  turn  opposite  to  the 
interest  of  the  eommnnUy  over  which  Ihcy  nile^ 
and  which  they  profess  to  serve. 

Individuals,  in  the  uae  spontaneously  mode 
of  writing,  bad  of  course  fa*  above  mentioned) 
for  their  object  and  final  cause,  the  prcvi-ntlon 
of  the  evils  abcjve  nteniioned  ;  viz.  iitm'fiotoririjf 
(including  obiimm)  in  regard  to  the  existence  of 
the  contract,  and  uncaiGmttf  in  regard  to  the 
import  and  effect  of  it. 

l^awyers,  the  perAons  by  whose  counsels  the 
hand  of  the  legislator  was  gtiitled",  had  not, — in 
llic  nature  of  m-m  tliL-y  cmild  not  have  had,**— 
any  such  object-  Their  object  wa**,  the  making 
of  power,  influence,  and  pro&t  for  themselves: 
i.  c,  the  making  of  buslnvss^xi  iboir  case  the 
natural,  and,  naturally  the  sole,  parent  of  that 
amiable  pnigeny.  So,  accordingly,  they  or- 
dered matlf  IS,  thai,  what  (hey  had  oniained  to 
be  written,  none  but  a  lawyer  could  be  supposed 
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to  be,  indeed  scarce  any  could  be,  competent 
to  write. 

Had  the  prevention  of  those  evila, — or  of  any 
evils  other  thaD  the  only  one  to  which^  in  their 
fiituation,  it  was  id  the  nature  of  man  that  their 
sensitive  faculty  should  be  sensible,  viz<  imuffi* 
deria/  of  busi/iesft, — been  in  their  wishes  and 
endeavours ;  the  anxiety  thus  manifested  by  them 
to  see  those  same  evils  prevented,  in  so  far  as 
liable  to  have  place  in  the  case  of  those  expres- 
sions of  will  in  the  formation  of  which  the  indi- 
vidual and  the  legislator  were  acting  in  conjunc- 
tion, would  have  applied  itself,  and  with  equal 
force,  to  all  those  expressions  of  the  will,  in  the 
formation  of  which  the  legislator  (by  himself^  or 
his  subordinates  and  substitutes  the  judges) 
acts  alone. 

But,  in  regard  to  the  rule  of  action,  by  whom- 
soever framed,  their  real  object  has  ever  been 
(what,  under  such  circumstances,  it  never  can 
cease  to  be)  not  the  prevention  of  uncertainty, 
but  the  increase  of  it.  Hence  it  is,  that, 
throughout  the  sphere  of  their  influence,  but 
nowhere  with  so  much  zeal  and  success  as  under 
the  British  constitution,  (under  which  their 
influence  has  by  a  concurrence  of  causes  been 
rendered  in  a  peculiar  degree  extensive  and 
irresistible),-^it  has  been  a  rule  of  conduct  with 
the  legislature  to  leave  the  rule  of  other  men*s 
action  in  a  state  of  as  complete  uncertainty,  or 
rather  inscrutability  aud  non-existence,  as  pos- 
sible. 

instead  of  declaring,  himself,  what,  on  each 
part  of  the  field  of  his  authority,  his  will  is; 
the  course  which,  under  the  direction  of  these 
his  treacherous  guides,  he  has  so  assiduouity 
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oarsuvd,  bus  been  to  SLb»»laiii  frum  making  known 
his  win,  or  so  much  as  forming;  one. 

Everywhere,  (but  nowhere  among  civilized 
men  so  coiripletely  as  in  Great  Brittun),  he  has 
given  up  his  Gitbjectfi  to  the  tormentors:  he  has 
given  them  up  to  be  tormented  without  mercy, 
and  ill  all  imaginable  ways,  for  ron-cumnliatice 
with  a  will  which  it  has  beeu.the  rare  of  the  Tor- 
mentors should  never  be  declared,  nor  so  much 
as  fonncd ;  tomienled  for  non-compliance,  where 
co'biiiliance  was  and  i^,  having  been  studiou&ly 
and  tffcclually  cnused  to  be,  impossible. 

Nut  bill  that  there  ha*  all  along  been  a  pre- 
tended rule  of  action  ;  a  pretence  for  vexation 
and  pillage  never  wanting.  But  tliis  pretended 
rule  of  aetion,  what  has  ii  been?  What  ifi  it? 
A  mere  phantom  ;  a  figment  of  ihe  im&^aaUob ; 
in  the  compuflition  of  which  the  legislator  luju* 
adfj  whose  will  il  is  pretended  to  be,  has  never 
bad  any  Uic  smallest  share. 

Dragged  under  the  rod  (though,  where  any- 
thing IS  to  be  got  by  cxdudlug  him.  neither 
compelled  nor  suffered  to  come  into  the  pre- 
sence) of  one  of  these  lawyers  or  companies  of 
lawyers;  a  man  is  in  one  or  other  way  vcxed^ 
and  always  by  them  and  for  Ihcir  benefit,  on 
pretence  of  bis  not  having  done  something  which 
he  M-as  never  commanded  to  do,  or  having  done 
something  whieh  he  never  was  commanded  not 
to  do,  Under  the  name- of  punishment,  or  imder 
some  other  name,  he  is  thus  vexed  :  and,  from 
such  observation  as  men  cannot  be  prevented 
from  taking  of  the  individual  ease  in  which  the 
man  is  thus  vexed,  other  men  are  left  to  framo^: 
lo  themselves,  aic  tliey  can,  the  conception  of  af 
law  or  rule  of  law  :    a  mle  nr  law  rompletely 
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ijnapDor)',  not  framed  by  the  legislator,  nor  so 
much  £u^  by  the  immediate  author  of  the  vexa- 
tion, tJie  judge :  an  imaginary  law,  &udi  iu»,  had 
it  been  renl,  might  have  warranted  the  deciabn 
under  and  by  virtue  of  which  he  is  thus  voced. 

Where  the  rule  of  action  is  in  the  form  of 
common  law,  there  u  no  »iucb  thing,  properly 
speaking,  a*t  u  law,  n  general  law  :  there  is  no 
such  thing  us  any  act  of  the  Icgisliilor,  any  ex* 
presflion  of  the  will  of  the  legislator,  in  the 
caAc.  The  jtidgc^  to  warrant  hif^  proeeeding/is 
forced  to  have  recourse  to  tiction  ;  to  feign  the 
existence  of  a  law,  and,  upon  the  ground  of  this 
imaginary  law,  t'>  proeeeti  as  if  it  were  a  real 
one.  He  takeKa^uivt-y  oflheca^eH  tlut  jKe^ent 
themscKes  as  bearing  the  clooe^t  analof^  to  the 
particuler  case  in  hand ;  he  observes  the  deci- 
sions that  have  been  pronounced  by  Judges, 
by  hima^lf,  bisollea^n^es,  or  their  predecesAors, 
on  the  occasitm  of  those  caM.'s;  heronsiders  wiih 
himsbelf  what  ilic  lenor  or  purportof  a  law  would 
have  been,  Auppoaiaff  a  law,  a  real  law,  made  in 
terms  such  as  would  have  warranted  the  deci- 
sions that  ysi  above)  he  finds  to  have  been  pro- 
nounced, together  with  the  decision  which,  in 
the  ease  in  <)ue»tio<i,  he  )iro{:o>ie8  u>  hiiniwif  [on 
the  presumption  of  its  conformity  tu  the  grneral 
complexion  of  those  decisions)  to  pronounce; 
and.  upon  this  feicEned  law,  ihe  work  of  his  own 
imagination,  he  pai»es  judgment  as  if  it  wem  a 
real  one. 

Ask  lliem  in  what  uvrt/jr  tim  pretended  will 
stands  expressed,— no  answer:  for  answer  ia 
impoe»ib1c. 

Ask  Ihem  at  what  time^  in  what  pt^icc^  it  was 
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formed    and  expre»icd  ; — Atill  tlie  ^txnw:  neces- 
sary sitcncc. 

Ask  them  by  whoni  mode  or  by  fvh^m  ex* 
preesed;^ — either  silence  or  slark  falsehood. 
Was  ii  by  them,  or  any  of  them  ?  God  forbid  : 
they  kiLuw  iht'ir  duly  hetU-r:  lli^ir  buundea 
duty,  their  only  right,  Ik,  not  to  make  law,  but 
declare  it.  DccUu-c  what?  Declare  that  to 
have  bccD  ruadcr  which  to  their  own  perfect 
knowledge  never  waj?  made?  Give  their  owd 
fictions,  iheir  own  ioter^t-begotten  kUehoods, 
for  realities? 

A'uUis  Ujc  vcrifis^  finnUo,  tiaUihi,  nuir^uam. 
Law,  in  no  words — by  no  one-— never — mnde, 
Sueh  is  the  phanton>v  the  god  of  their  ovm 
making,  to  which,  under  the  eye  of  a  conniving 
lefji^tlutur,  lliey  cump^'l  uliodience,  or  rather 
ftubmisMon,  on  itie  part  of  his  subjects;  and  in 
the  nanic  of  which  those  too-patient  subjects 
Aufler  theinsclvca  to  be  tormented,  as  if  it  were 
of  flesh  and  blood.  Thi^  is  that  idol,  so  in- 
defatif^bly  bedaubed  with  praise,  in  comparison 
of  wliich  all  uiiitfr  pmiw  is  cold  : — the  wisdom 
of  aB;e5,^'tlie  perfection  of  reason, — that  of 
which  rca^^on  is  tht  life. 

Well  might  they  cause  il  to  be  ordained,  that 
contracts  (tlioss  declarations  of  iodividual  will 
to  which  they  profess  to  give  binding  force) 
ivhould  be  in  writinj^,  and  thence  nrovided  with 
determinate  a^^mhla^eK  nf  worcls  fur  the  ex- 
prei^sion  of  them :  since  whatever  degree  of 
certainty  mi^ht  have  bccu  prodnccd  by  those 
portions  of  written  law,  i*  obliterated  by  the 

Eatchetiof  this  species  of  unwritten  unformed 
iw,  with  wliich  they  are  everywhere  overlaid. 
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The  contract,  which  forms  the  apparent  and 
preteudeJ  ruie  ciT  aclion,  is  visible:  but  the 
praittce,  or  coojectuml  rule  of  law,  by  which  il 
will  be  found  to  h&re  been  annulled,  or  mitin- 
tcr])Tttcd,  or  interpreted  a^viiy,  i.s  not  vi^^ible ; 
nor  can  the  efleot  of  it  l>e  known,  till,  after  the 
substance  of  the  parties  has  bei*n  conitumed  in 
litigation.  t)»e  rxistcticc  of  tliii^  rule  is  declared, 
that  is  to  say,  the  rule  is  made,  by  the  judge. 

Thus  it  ia.  that,  by  requiring  contracts  to  be 
in  writinc,  they  have  thrown  profit  into  their 
own  handM,  Had  certainty  been  prcdueed,  their 
mass  of  profit  would  have  been  dimint^ed. 
ir  un<Ier  «ucb  strong  inducement  to  the  con* 
trary,  certAinty  had  been  ^ren  by  one  branch 
of  Inc  partnci^hip  to  the  contract  as  it  stood 
upon  the  face  of  its  own  words,  that  certainty 
would  by  anotlier,  the  hi^er  branch  of  that 
aame  pnrtnerfthip,  t>e  overrule^l  nnd  ilone  away: 
by  <liut  of  ntdiilie^^  M^ctmdt^l  by  a  >e.i  of  mntii* 
ady  conftJcttiig  and  universally  Hexibte  rules 
of  intcrprclfttion  or  construction,  as  they  arc 
called, and  other  unpromulf^ted,  and  unetiacted, 
and  spurious  laws,  of  the  same  phantastic  fabric: 
laws,  wtiicli  nrv  uciihcr  laws  o1^ nidliticatton  nor 
laws  of  interpretation. 

By  notification  of  contracts  themselves,  na- 
Uiin^  effectual  in  done,  no  security  afforded, 
any  further  tlian  as  the  effect,  which  those  coo- 
tracts  will  have  is  made  known.  But  the  eflect 
of  tho!H-  ri3nlmcts  can  no  further  be  tn^Klc 
known,  than  in  no  fer  as,  in  cRcet,  and  (to  that 
end)  in  tenor,  those  rules  arc  made  known,  by 
yfhUik  the  effect  of  the  contiaets  is  obliterated 
or  tranf^muted. 

Bill,  by  causing  the  lenor  of  these  niles  (that 
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is  iv  Kay,  of  any  rules^  ttiitt.  have  been  or  could 
be  fmnic<I  an*!  settled  in  relation  to  the  »ubje<:t) 
to  be  consigned  to  determinate  assemblages  of 
■words,— ^nd  thus,  in  manner  as  above  proposed, 
or  ID  any  otbcr  manner,  bronc^Ut  home,  on  the 
occasions  whicb  caH  for  tht'ir  being  actrtl  under, 
to  the  mind  of  those  whose  lot  in  life  ii^  made  to 
rent  upon  them ;  by  any  such  course,  the  real 
object  of  the  whole  system  would,  to  so  wide 
an  extent,  be  counteracted  and  defeated :  and 
hence  il  ia,  that  aa  well  those  as  any  otlier  ar- 
jrauttcmenls,  the  effect  of  which  would  be  to 
render  knowledge  pos.sible,  where  ignorance  ban 
been  made  fatal,  ^vill.  till  they  »re  aocomplisbcd^ 
(ijhould  it  be  their  lot  ever  to  bo  accomplished), 
be  repi"obaLed  and  pronounced  (as  ever^tbing^ 
thiit  is  good,  ever  h^Ls  becn«  «ind  e\er  will  be, 
by  tliup'se  to  whose  sinister  intere^lSj  and  iii*- 
tercst- begotten  prejudices,  its  aspect  is  un- 
favourable), to  be  theoretical,  and  speculative, 
and  vieionary,  and  nnschievous,  and  impracti- 
cable. 

When,  by  proper  authority  (by  the  authority 
of  thetegifJator),  alaw  i^i  abro^ted, — the  fact  of 
it*i  abrogation  \s  no  ninre  expotipd  to  doubt  than 
the  fact  of  its  enactment:  the  i*ame  evidence, 
the  same  preappointed  evidence,  that  serves 
for  the  esiahlishment  of  the  one  fact,  gervcs  for 
the  e*lablis|jinent  of  the  other. 

When,  by  improper,  by  us«r[jed  aitthority,^ 
by  the  authority  of  the  sworn  serv-ant  of  the 
legislator,  the  jndge,  o\*errulmg  and  contemn- 
ing the  authority  of  his  master, ^any  such  power 
i«  exercised:  confusion,  confusion  ever delighl-, 
ful  and  profitable  to  the  authors  of  it,  is  i\ 
oon*efitience. 
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By  some  compiler  or  copyist  of  statutes,  the 
date  of  whose  labour  stands  antecedent  to  the 
invention  of  printing,  laws  anterior  to  the  reim 
of  Henry  TIL  were  (at  whose,  if  at  any  ones, 
su^estion,  or  by  what  authority,  is  now  undis- 
coverable)  omitted.  By  this  man,  whoever  he 
was,  all  those  ancient  laws  were  abrogated  in 
the  lump;  abrogated,  to  use  the  language  of 
Scotch  law,  by  desuetude. 

But  dtsudude  is  not  z.  person,  a  legislator  by 
whom  laws  can  be  abrogated :  abrogated  on 
pretence  of  desuetude,  a  law  cannot  but  have 
been  abrogated  by  the  judge. 

In  Scotland,  the  expression  of  the  will  of  the 
legitimate  legislator  is  thus  abrogated,  abro- 
gated ad  libitum^  by  the  judge,  the  court  of 
session  :  abrogated,  in  virtue  (it  should  seem)  of 
what  in  Latin  they  call  their  nobik  (^kium, — ' 
in  English,  the  right,  the  avowed  right,  of  doing 
what  they  please. 

If  in  England  this  right  has  been  no  less  con- 
stantly, and  to  a  still  greater  extent,  exercised^ 
and  by  corresponding  authority,  it  has  never 
been  avowed ;  it  has  as  constantly  been  all  the 
while  disavowed  and  disclaimed. 
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CHAPTER  VII, 


or  TVBLIC  OFFICES  AT  LpAKOE»  CONSIOKKKD 
AS  HRPOSITORIK^  AXD  BOVRCZA  Of  MtC- 
APFOISXED    EVIDEXCE. 

SSCTIOK  I. — Official  cvidcHcr,  what— 'Topics  for 
discussim. 

In  respect  of  tlie  trperatloti  iwrfonaed  in  execu- 
tion oi  the  ninctioiis,  powers  and  dutic?«,  Tor  the 
execiitmTi  of  which  tnc  ollicc  wan  c^tablisheil, 
or  U*  kept  on  foot,  and  ihefac(s,  qt  aiicged  /<ici^, 
on  whicli  ihcfle  operations  are  grounded ;  every 
ofiicc  [be  its  functions,  powers,  and  duties,  ^vbat 
they  may)  msiy  he  con»ic)t'rL-<.1  <l«;  a  re|toHitafy  or 
source  of  prcap{ioint<-^(l  L^tidencc :  it  being 
among  the  objects  in  view  in  the  inRtitution  of 
thcolticc,  that,  as  the  facts  ct^me  into  existence 
or  under  review,  the  remembrance  of  tlicm 
should  be  preserved. 

Siirh  wa>  tlii^  advantage-  deri^»1)It^  and  de- 
rived to3usti<^e,  in  some  meaMirc,  frotn  official 
situations;  even  in  tboac  times  of  intellectual 
dftrkne»^f^,  in  which,  even  uinoni;  pcrH)nft  consti- 
lulcd  in  aulliority,  the  practice  of  th«  art  of 
writing  was  not  in  universal  use.* 

*  In  the  official  0etablutien«iii  or  ibe  bty  of  LmmIm  thttr 
eiUu  tliU  Due  oiHctr,   ihc  remmW^iKtrt  vho«c  pni>ti|nj  if 
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But.  by  the  extension  whicli  iliat  master 
art  has  acquired,  especially  after  the  cikl  it  has 
received  from  the  operations  of  the  presa,  what- 
ever use  may  in  this  shape  he  di^riiable  fn3m 
the  several  public  oUices,  has  received  in  poiotof 
extmt  a  prodigious  increase. 

In  respect  of  the  several  legally-operative,  or 
ia  anyotiier  point  of  view  u&eful  and  imporlant, 
factjt,  ID  thin  manner  [whether  %vilh  or  without 
rlt^Hif^nj  rnijre  i>r  ItrKS  efiVcliially  Kectireil  against 
oblivjori,  agnin^concealmedt,  and  mivreprcften- 
tatbn ;  ao  far  OH  these  dcairmhle  cffectj^  arc  actu- 
ally produced,  so  far  all  is  welt :  that  which  is 
done  coincxd^^  pro  t auto  M'lth  that  which  oup;ht 
to  be  done ;  and,  on  this  part  of  the  6eld  of 
legislation,  nolhing  lemains  tn  be  done  by  the 
legislator  himnelf,  or  heard  by  him  from  any 
other  quarter  in  the  way  of  suggestion  or  advice* 

But,  in  whalc^tT  degree,  under  the  !jovcm- 
meut  of  each  country,  it  may  happL-n  to  those 


not  auTp  funtOuu  ori^ndly  consUud  in  llie  pn.'»ffrvin^  in  lib 
memory  til''  r^nrnuVin^r  <if  auch  fncctat  it  might  linppr'n  u> 
th«  city,  iiiitJtcorporalDC&faciCy,  tie  bnre  ft  tpociikl  inccmtin 
brioKiii^  10  vieir,  e^jicviftliy  ia  pmcniui^  to  ihe  cogoiuiic* 
of  ihiT  Ktipi-ni^r  ftiiilioritios. 

Whon  the  praciira  of  tbo  flci  of  -anuo^,  tbt>iigh  col  no- 
knawn,  WRK  otUI  compaiaiivdy  rue,  priming*  not  u  yet  in- 
Ttntcd,  iQch  wu  the  impoMancc  iiUcibutcd  to  that  broncti  of 
Icurnni  mdujitry,  tbaf  the  hure  cQfLlody  of  tliR  fruila  of  it 
conMittit«i1  Mil  olBcc,  10  which  llic  judicial  conitiiulcd  but 
Da  Dppfniac«-  loproofcff  ihb,  tic)tcihcitamtorrfcori/fr»  hy 
which  ihc  piiacipol  local  AtiU  pctraancnt  jutl^  »  drii^ioted 
in  Hnme  of  ih«  prinrrpal  tovni  in  Edf^l^ntl^  ilic  ziif(rt>poliv 
included;  and  th«  name  of  ntaittr  {ori^naMy  tterk]  vf  tht 
TolUt  the  >ok  uppflliition  cf  the  Gi|uity-courL-]Uil[^,  who«c 
juiiadklioii.  Lhuui^h  »uhijrdmiilie  l«,  wnnS  liutr  of  bdng  co^k- 
LrnKivpwiih,  the  judkuil  Authority  of  ih«  lord  high  chancfllor, 
th«  hrg!icftl  amongil  the  Lni^ish  jud^n. 
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several  important  objects  to  be  actually 
and  liabitually  accomplished,  nonus  coDsidem- 
tiont  may  be  brotigltt  to  vie^T,  which  as  yet 
'vrill  not  Fie  found  altogether  undeAeo'tng  of 
notice,  ftud  which  may  be  ranged  ui^dcr  the 
fiillowitig  heads :  viz. 

1.  Uacs  derived  ordem'able  fnnn  the  nuis&es 
of  pri'-app'jinted  evidence,  of  which  the  several 

Sublic  omccrs  arc,  or  ini^ht  conveniently  be,  ren- 
crcd  the  rcpofiitorics  or  the  sources. 

2.  By  what  considcrationfi  a  just  csiimate 
may  be  formed  of  ihe  deiifrcc  of  verity  or  Iniftt- 
worthiness  of  the  evidence  thus  afforded. 

3.  By  what  mennfi  the  Tcrity  of  the  state- 
nipnt.4  or  n^mralioriK  thiin  delivered,  may  nif>ftt 
eili^ctually  be  secured. 

4.  By  Vhat  meanfi  the  quantity  of  true  nod 
instructive  evidence  obtainable  from  these  repo- 
sitories or  sources,  Aiay,  upon  terms  of  the 
greatest,  and  that  preponderant,  advantage,  be 
increa.sed  i  with  preponderant  itd^Tinta^e,  refer- 
ence being  made  to  the  ftevcrai  ends  of  justice, 
as  well  aa  to  the  sources  derivable  from,  the 
aeveral  departments  of  government,  to  which 
the  ofBce»  in  qiiei^lioti  rcNpeclively  belong. 


Skctiox  It- — Uscft derhahkfrom  f*fficial evidence. 

Considered  in  the  most  general  point  of  view^ 
liic  cvidenee  furnished  by  the  several  piihlic 
offices,  and  (in virtue  ofthe  evidence  ao  furnished) 
the  institution  of  tho-sc  offices  themselves,  may 
be  seen  at  first  glance  to  be.  in  two  dibiin^tsb- 
able  way*,  ctmducive  to  llie  ends  of  justice, 
and  in  jmrlirular  to  the  support  of  the  ri^ita 
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and  CiblLgations  ccublUbed  or  meant  to  be  esta- 
bli&bed  by  tUe  law. 

1.  By  means  uf  evidence  of  tliAt  dt»cfip1ion, 
R  laiiUitucle  oTCicU,  of  whicli,  on  did'crcnt  nc- 
coLiiktH,  men  arc  concerned  to  be  inrormcd,  and, 
in  |>articular,  facU  of  the  legally  operative  claxs, 
are  pre^iened  from  oblivion  and  ct^iicealnicnl  :— 
fdicih  of  which  tlie  remenibrance  would  uot 
otlierwtse  be  preserved, 

2.  The  Malementfl  or  nan^lionn  of  which  the 
matter  of  ilm  official  brxly  of  evtdeoce  h  com- 
posed, present,  under  certain  conditions,  in  vir- 
ile iif  Hir  situation  from  wliieh  ihey  i^ue,  or 
\nlo  whjcii  tljt;y  bavr  been  received,  a  degrer  of 
trustworthiness — a  title  lo  credence— 'beyond 
what  could  reasonably  be  looked  for  on  the  part 
of  so  many  statements  or  narrations  to  Uie  same 
effect^  if  issuing  from  &o  many  individiuiU  uken 
at  largc- 

More evidence,  and  that  )>etter : — Kiuh,  in  five 
wotxis,  are  the  advantages  or  uses  derived  from 
offieial  Kitiiationifc, considered,  in  the  most  geDcml 
point  of  view,  in  the  character  of  ^taxx^  or 
rfpMtorifj  of  ttvidence. 

Conleniplatitig  now  in  ^  nearer  [wint  of  view 
the  uses  derivable  from  preappointed  cvidcnc*^ 
of  thi«  do^nptton,  wc  sliall  find  one  and  the 
imme  article  L>r  maftfi  of  evidence  Ubcfu)  in  thai 
character  to  different  persons,  in  as  many  dif- 
ferunt  ways. 

In  the  carrying  on  of  tlkc  varioua  operations 
included  in  ttkc  aggregate  term  goveniincnt.  it 
wUI  freqiicntiv  luppen  that  the  knowledge  of 
the  same  evt^at  or  <late  of  tilings  xhall  be  neces- 
ftary  lo  different  functioiutrics,  acting  in  so  many 
dificrent  depanmenU  of  govenarat'nt.      Thus 
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tannic  iimportutit    objects    it>   W' 
tnd  hftUtually  accoinpliTshod,  son)'   / 
iJODs  may  be  brought  to  vic^v, 
will    not    f)i;    foiiiicl    allogetlitir      ■'    ' 
notice,  aud  which   may  be  r 
following  heads :  viz,  / 

J,  Uses  derived  or deriv     / 
of  pre* appointed  evidcnc       > 
public  offices  are,  or  mir 
dererl  the.  rppoHiiton^ 

2.  By  what  conv 
may  be  formed  of 
worthiness  of  tlw 


f" 


mess 
icnced 

itsoever : 

'      uthcr  ifl  iht; 

.al  evidence  of 

aourcc— thai  i». 

w^^iU  inasscf  it, — will 

variety  of  appropriate 

onstfint,  others  colluieral, 

1    R  *    ■}  ni  Speaking,  indirect. 

™ri"t=  Z  TJvT      ''"^'  ^^^'  ^^y  ^  understood 

SuSv^  yrfr^POBBS  to  M'hich  the  receipt  and 

4    Bv'     ^'^  evidence  in  question  cannot 

infilnjcl'     '^"^^  directed;   ihc  knowledge  of  the 

sitorie        ..r^'idencef!  being  necessary  lo  t)>c  due 

-.'1=^'^  ^^  ^^^  operations,  for  the  perform- 

iLv     -'V  which  the  otficc  in  question  was  losti- 

°^  *jj«fld  established. 

^1^1  follows  concerns  the  coUttUral  uses,  to 

j^  ii  may  hajiper:  In  one  and  the  "^ame  article 

/^videncc,  ollicial  evidence,  lobe  applicable.  ■ 

Suppose,  on  (he  occasion  of  a  suit  fnon*penal 

jjT  penal)  institutt'd,  or  inrt  way  to  be  instituted^ 

botwcpn  any  two  or  more  pariiefi,  thift  or  that 

matter  of  fact  requiring  to  be  proved  or  dtfl- 

f>rovtx1,  whether  in  the  diaracter  of  a  principal 
act,  or  in  that  nf  an  evitl^ntiarv  fart.  Evidence 
of  this  fact  is  afforded  by  the  books  kept  in  and 
for  the  purposes  of  the  office;  or  by  the  testi- 
mony of  fiome  person  towho^  knovviedgep  to 
virtue  of  the  situation  occupied  by  him  in  that 
office,  the  fact  in  qncf^tion  bappi'nt'd  to  present 
itaclf.     Here  we  have  one  sort  of  collateral  uae 
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atd  obligatioas  established  or  meant  to  be  esta- 
blished by  the  law* 

1.  By  lUiMiis  uf  evitWrice  of  that  deM?riptioii, 
a  miihitiitit;  cf  facts  ^f  whic*i,  oa  diHcreiit  aic- 
counts,  mcD  ure  concerned  to  be  mformcd.  and, 
in  particular,  facts  of  the  legally  operative  class, 
are  preserved  from  oblivit^n  ^tid  cOLiocalment  :— 
facts  uf  AvUitli  the  rcnic*tnbranct?  would  not 
otherwise  be  prcscncd, 

2.  The  statcraciitfi  or  narrations  of  which  Ihc 
inattcr  of  this  otficial  body  of  cvidctico  is  com- 
pared, present,  under  certain  condttiouH,  in  vir- 
tue (if  lhe>itnation  from  which  they  issue,  or 
iuui  whi<^h  they  liave  lieen  received,  a  degree  uf 
tj-uslworihiness-^a  title  to  credence — beyond 

It^^uld  reasonably  be  looked  for  on  the  part 

'iw^ftny  &iaiemeat-s  or  narrations  to  the  same 
effect,  if  issuing  from  so  msny  individuaU  taken 
at  largi?, 

Mnre  evidence,  and  that  better : — auch,  ia  five 
woTxle,  are  the  advantages  or  uses  dcrircd  from 
official  situationfi, considered,  in  the  moat  general 
point  of  view,  in  the  chai"a€ier  of  soitrcf^^  or 
rfpoxilories  of  evidence, 

Contemplating  now  in  a  nearer  point  of  view 
the  usc^  derivable  from  preappointed  evidence 
of  thii)  dce<;riptioa,  wc  i^hall  find  odc  and  the 
«ame  itnicic  or  ma«s  of  evi<ici^co  useful  in  that 
,1'harac-liT  to  dificrcnt  pcrsuns  in  a^  oi3Z)y  dif* 
fercnt  ways. 

In  the  carrying  on  of  the  varioud  operations 
included  in  the  ug^^rcgate  term  government,  it 
will  frequently  happen  that  the  knowledge  of 
same  event  or  state  of  things  shiill  beneccs- 
to  difleTtrat  fiinctionarieK.  arlin^  in  t^o  many 
'diiTerent  departments  of  government.      Thus 
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it  U  that  the  same  article  or  mass  of  ofHcml  evi-* 
device  is  sj)plicable  to  dKei'»jrjrrf,  ct>ne?%{)(>m1eiiL 
to  the  dirlerent  deparimentA  to  tbe  huMiieAS 
of  which  the  knowledge  of  the  fact  evidenced 
by  ii  ift  subservient. 

Take  then  any  government  office  whaisocTcr  ! 
ihir  written  e^itlence  of  which  that  iiflicL-  ijt  (he 
reposilory,  and  even  tln!  Ic^liiiionnl  evidence  of 
which  It  may  eventually  be  the  source, — that  ia, 
cacbor  any  article,  or  competent  masscf  ii,— will 
be  found  susceplibie  of  a  variety  of  appropriate 
uses,  some  direct  and  constant,  others  cx>llaieral, 
and,  copi^paralively  speaking,  indirect^ 

By  (he  term  dlrai  use*,  nay  be  undcrMood 
'^Cli  uses  and  r^^n^o^^^^*^  which  Ihe  receipt  and 
conservation  of  the  evidence  in  quesiion  cannot 
but  have  been  directed;  the  knowledf^e  of  llio 
facts  thus  evidenced  bein^  necc**!ary  to  the  due 
performance  tif  tlie  operations,  for  the  pcrfomi- 
ance  of  whirh  the  oirice  in  question  was  insti- 
tuted and  eslabliBhcd. 

What  fi>Ilows  concemft  ihe  colltrientl  usee,  to 
which  it  may  happen  to  one  and  the  aame  article 
of  evidence,  uOicial  evidence,  lobe  applicable. 

Suppose,  «n  Ihe  uccusion  iif  a  *urt  (itnn-peii;il 
or  penal)  inslituUd,  ur  in  a  way  to  be  instituted, 
between  any  two  or  more  ponies,  this  or  that 
matter  of  fact  requiring  to  be  proved  or  difl- 

firoved,  whether  in  the  character  of  a  principal 
act,  or  in  that  ol  an  evidentiary  fact.  Evidence 
of  thU  fjict  i^  nffiirded  by  the  IxHjkA  kept  in  artd 
for  the  purposes  of  the  office ;  or  by  the  testi- 
mony of  some  person  to  who«c  knowledge,  ia 
virtue  of  the  situation  occupied  by  him  in  chat 
office,  the  fact  in  question  happened  to  pregcut 
itself     Here  we  have  one  sort  of  a^latcrat  U9C 
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derivable  from  tbe  hcxJy  of  preappointed  t-ri- 
deiicc,  of  which  tl\t  particular  office  in  c|uestion 
is  the  repoeiUiTy  or  the  scarce. 

The  sort  of  coUalenl  u&e  thus  capable  of  being 
derived  from  any  article  of  oSktal  cvideucc,  may 
be  termed  it^Jiu/iriai  umc. 

The  booka  of  the  Kti^ish  office  (for  csrample) 
caUrd  the  Navy  Office  or  Navy  Bt^mrd,  have  for 
their  direct  object  ihe  recordalion  of  «uch  facta 
b>  which  it  may  happen  to  reqiiin:?  fo  be  present 
to  lh^  miod  uf  this  or  that  official  person 
employee!  in  giving  existence  aiwi  direciion  to 
that  part  of  the  Dational  force,  in  all  ito  f^ereral 
sbapeii«  whtrh  has  the  vea  for  its  6eld  of  action. 
Bui,  in  th<^  diocbar^  of  ihU  fuuction,  it  has 
Iisppeiied  to  t\te  penion«  under  tvhoAe  charge 
K>mc  tif  the-  hookft  belontcing  lo  that  office  bare 
bceu  placed,  lo  make  entn/'  of  tbe  deaths  of 
persons  of  certain  de?»criptions,  who,  while 
liring:*  entered  into  the  composition  of  that  force. 

Affain  ;  in  ofEciaJ  tiituulions.  an  in  nil  m her 
situatiofis.  rneci  are  liable  to  mi^onduct  thein- 
Hclve^.  Suppose  in  any  such  office — in  n  word 
in  anyofliec  whatsoever— an  act  of  tran^^i^rcssioa 
commiiicd,  or  suppo^  to  be  committed,  by 
any  othcer  belonj^iug  to  iL  On  tlic  queslioo, 
whether  the  act  iti  f|uefttion  has  been  committed 
by  the  official  person  in  question ;  or  on  the 
q»cstiH>n.  whether  such  act,  if  committed,  is  an 
act  of  transgression;  rccmtrse  ia  had  lo  the 
ev«Te»ce  furnished  by  thelw>ka  kept,  or  ppcrs 
received  and  preserved,  for  the  mirjiose  of  the 
dirrct  business  of  tbe  office.  Evidence  thus 
applicfl.  baring  evidcntlya  dofibleuHc,  presents 
itself  under  a  sort  of  mixed  chamclcr  If  the 
transgression,  or  supposed  misconduct,  is  such 


b 


intElPPOlXTED. 


[«>iift  IT. 


as,  for  ihc  prcveotion  of  it  in  future,  and  for  the 
rendering  due  satisfaction  far  tin.*  JKl^t,  r("C|«ire 
not  the  interference  of  any  public  fiuiclionary 
other  than  the  cliiefof  the  department  to  which 
the  otfice  m  question  belongs;  the  use  Ihcn 
made  of  it  may  be  ooneidered  as  comiog  under 
the  description  of  the  direct  use :  and  the  fuac- 
tionary  lo  whom  it  is  uf  use,  and  to  the  dis- 
charge of  whose  fimclimi*  it  is  subECrvicnt,  is 
DO  other  Uian  the  miministrator:  i.t.  the  chief  of 
the  department  for  the  urq  of  which  the  article 
in  question  has  been  produced^  or  received  and 
preserveil.* 

[n  tliis  Name  cbsg,  fsnppose  the  gravity  of  the 
transgression,  in  the  eyes  of  those  to  whom  it 
belongs  to  pronouncCp  to  be  such  us  to  cftll  for  a 
prosecution ;  nonpenal,  for  ihc  mere  recovery  of 
the  money  so  divcitcd  into  an  improjier  ch&nnci ; 
or  penal,  for  the  punishment  of  him  hv  whose 
transgression  It  was  thus  diverted.  The  evi- 
dence, which  before  was  evidence  for  the  use  of 
the  admiristmtor  only,  is  now  become  evidence 
for  the  use  of  thejud^. 

Suppose  tliat,  in  consideration  of  Home  Mich 
instances  of  transgression  alrcitdy  (xmmiitled  ^ass 
above  supposed),  or  in  contemplation  of  any 
such  instances  of  Cransgjcfision  us  being  liable 
to  happen  for  want  of  propw  checks  and  safe- 

*  Thii«,  »uppof^  an  oflke  belou^'tn^  lu  l^ic  ilcptrttocot  oC 
fhiftnrr-  An  officer  cfiuHeE  or  pernkifA  thr  mcinr^  'y*'>9  ai 
the  dispocctl  cilhf  olHc«  to  bo  applied  to  hli  ob-'n  att,  or  lo 
9ome  other  use  not  comfrL»c<t  jo  the  number  of  the  05*^1  to 
wliicti  it  was  (tcfiimfd.  From  iIip  mmc  bocl*.  h\  wliicb. 
hftd  the  applii^tion  mftd«  of  thr  monnylit«n  proper,  viiiWii«» 
of  «u«h  prorper  application  vould  biv«  bcra  pr«i«Dt«d,— «vt<i 
denee  or  the  improper  ftpplicntion  in  qnestkui  vij  be  4«d(i- 
nblf. 
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guards,  it  occurs  to  the  legislator  to  call  for  the 
production  of  the  books  of  the  department  in 
quesLioD,  in  the  view  of  observing  upon  what 
principle,  and  in  what  mode,  the  operations  of 
that  department  are  carried  on  and  recorded. 
Here,  in  the  person  of  the  legislator,  we  have 
another  functionary :  the  legislator,  to  whose 
use,  in  such  his  character,  the  same  article 
or  mass  of  evidence  may  happen  to  be  found 
subservient* 

The  sort  of  collateral  use  thus  capable  of  be^ 
ing  derived  from  any  article  of  oiiicial  evidence, 
may  be  termed  the  statistic  use.* 

Section   III. — Sowret    of   trustworthiness  and 
untrustuorthitiess  in  the  case  of  official  evidence. 

In  point  of  trustworthiness,  whatever  superi- 
ority can  be  possessed  by  official  evidence 
considered  as  such,  presents  itself  as  standing 
upon  one  or  other  of  two  distinguishable  founda- 
tions : — 

1.  Preeminent  responsibiiiiy:  a  degree  of  res- 
ponsibility beyond  what  is  to  be  found  in  the 
situation  of  the  majority  of  the  members  of  the 
community  taken  at  large.  In  proportion  to  the 
value  of  the  office, — of  whatsoever  elements  that 

*  or  the  official  evidence  of  which  the  wveral  public 
offices  are  the  repositories  or  Bourcest  the  statistic  uae,  a» 
above  described,  ii  every  now  and  then  made,  under  the 
BrilLsb  conatitulioD,  (though  not  to  a  de^e  of  extent  or 
constancy  nearly  mfficient),  by  committees  of  one  or  other 
houseof  parliaments  Of  this  use,  the  operations  ofthe  House 
of  Commons  Bnance  commLttee,  of  the  years  1 797  and  1796, 
affords  the  most  extensive  and  efficient  exemplification  thai  it 
to  be  found  in  the  history  of  the  Britl^  or  any  other  nKtion. 


MfiAFPOLVTEJX 


tua- 


taltie  m(»y  be  compo**ed, — emolument,  pctetr^ 
ZxiAdi^ml^,  Cihe  efhcietit  caui^e  of  ibe  respect 
ttabiiuaUy  |jaHl  m  ihe  jio^seHsurortlie  uffice^  a» 
«ucli»  l»y  ihe comniunily  ailiii^c};  iu  j»roporlKHi 
to  the  inagnitcdc  of  that  \&luc,  in  all  those 
shapes  taken  together,  the  man  m  office  Ims  so 
m^icli  more  to  Imic  (i.  c  Uiat  he  \%capfjhic  of 
li^^ing)  than  the  man  not  in  office :  so  nitich,  by 
the  Vks  of  whicli  lie  rs  ctrpadk  of  being  Mtbjeclpd 
to  a  species  and  qtmntily  of  punishirt:nt.  to 
which  an  individual  at  Inr^c  cannot  be  stibjcctcd- 

2.  Presumable  impartiality  : — of  llie  situation 
in  wbicli  a  man  U  placed  by  the  po^^ssion  of 
the  office,  th(?  eflect  /it  is  supposed^  being  such 
as  to  place  )iim  out  of  the  reach  of  tho^  seK^ 
regaixlmg  and  other  mtcresis.  to  the  sinister 
influence  of  which,  the  tesiimony  of  an  individ  ual 
taken  at  large  etands  exposed- 

Of  rejfpotmltiiitj/,  iu  the  sense  above  explained, 
the  influence,  in  the  character  nf  an  cfticrcnt 
cause  of,  or  .security  for,  trustworthincfts  in 
testimony,  and  in  particular  in  case  of  official 
tertimory,  seems  out  of  dispute. 

But,  from  the  efficiency  of  that  influence  in 
the  character  in  question,  the  same  situation 
affords  drawbacks,  and  those  of  no  me-an 
account,  the  ncjjlcct  of  which  would  he  produc* 
tivc  of  much  error  in  practice, 

1.  Employed  in  the  sense  above  explained, 
responsibility — the  term  responsibility — may  be 
said  to  bp  undcrstfKid  in  its  /tettijiiitrl  ^ensir- 1  in 
the  sense  in  which,  »o  far  as  it  has  place,  its 
operation  in  purely  beneficial  to  Ihc  individual 
in  whom  the  quality  of  rcspoufitbility  ib  con- 
fiidered  as  inhering.     But  in  this  i^enso  responsi* 
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bility  on  Uie  j>»it  nf  any  pei>on  U  90  otherwise 
CODUibulory  to  the  tru^lvrofthiiie^Hcr  hU  tcsti* 
nioDy,  titan  in  as  fcir  as  be  h  also  responAiblc 
in  \vhat  may  be  termed  it^  burifmummc  Knsc: 
a  %ei\%^  cktr^Jiiely  difierem  fruin  Uic  otbvr, 
thcMjgh  jui  habiliially  rourounilt^d  xvilb  it  uud^rr 
the  »ame  api^ellalivc^  It  is  only  in  «o  far  as  in 
Ct^  gf  lran»grc4iion  iic  is  iiai/k  to  lose,— > 
actually  1i«ibl€,--aikd  eventually  subject,  to  the 
burthen  uf  loss^  or  to  the  bearing  of  a  bttrthen  in 
»K>int'oUii-r  shape, — xXyaX  a  muii'^  having  merer,  by 
the  la»fi  of  which,  if  lost.  )h:  would  bea^ufTerer, 
utTords  any  reason  for  regarding  bin  tcttimoay 
Q£  Aupcrior  iu  point  of  trustwurthincAs  to  that  of 
one  vrlio  haa  not  »)  much  to  lone. 

In  point  of  fRagmtutJc  {i.e.  possible  magni- 
tude), the  value  of  the  eventual  HufTering,  of 
vhich  the  re^ponnihility  and  consequent  i^cu- 
rity  i»  composed,  is  increased  :  but,  in  point  of 
pi'o^bititj/^  it  may  be  diminished. 

The  existence  of  responsibility  in  this  it«  bur- 
tbensomtf  sen w  In-infr  a  vauittr  sim  quA  n^n  to  the 
efficicncyanH  utility  of  its  infitience,  in  tlii'  nrspect 
in  C]ucslicin,  in  its  beneficial  sense ;  the  couMa  by 
whKrh  a  deficiency  of  it  in  itsburthcr^fiomc  fienac 
is  Hable  to  bo  produced,  present  a  claim  to  notice* 

1.  Superior  and  unamenable  power  If, 
in  the  case  nf  incorrect nesj^  or  prejiMJicial 
incomplcteneM  oit  the  part  of  hi^  lestinwny, 
the  situattofl  of  the  official  person  in  que»(tion 
be  such  as  to  place  him  out  of  the  rc&cit 
of  punishment  in  any  sbape;  the  security 
afforded  by  his  reit|Kinsibility  in  tlie  beneficial 
aenseof  tl>e  word  amouniH  lo  nothing.  Inf^tead 
of  being  Icar,  he  U  more  apt  to  tmnsgre«s  in 
this  way«  than  an  individual  taken  at  largt. 


mo 


pnEAProiNTEO, 


[B«MI 


Examples   are    too  prominent  lo  ntvd   roeo- 
tioning,* 

In  this  c&se,  the  beneRoial  influenoe  of  even- 
tual piimshment  is  done  away,  becauae,  erea 
supposina;  detoction  pcrlbnncd.  and  tmnsgreft- 
sion  tnanifest,  pimisliment  wilt  not  follow. 

But,  ill  a  ^timlTon  of  the  kind  in  c]ueKiion, 
whethei  the  n;>piic;ttlim  of  [luiuKlinieiU  i\\  case 
of  detection  be  or  be  not  obstructed,  detection 
itself  is  npt  to  be  prcvciitod  or  olistnictcd. 

When  the  operauon  ifi  tlius  exempt  from 
danger,  lies  are  a  wrt  of  article,  whidi  whoso* 
cvi*r^  having  powt^,  conccivcv-s  it  wartli  ht?*  ^^■h^e 
to  bespeak,  may  command  in  any  quantify,  as 
well  as  (subject  to  the  condition  of  security 

*  Hcn«c»]ti  a  coafttitution  »(ich  o*  Lh«  UritJih,  tlw  danger 
atrciifjktnt  on  placmi;  iti  «iiy  ulUpition  of  <;xleD»m  power  ft 
pcrir^n  luu  [if^arti^  allied  fa  iiic  tritivm :  thr*ji£9  nomitfi,  w-hick, 
hj  th«  ncc^iitCy  of  oaerooity  tcfpontlble  co-OjXriTor^  boa 
been  Ukco  away  from  the  otoaarch  himsdr,  ii  tbut  c(»i>- 
ferri-J  apon  bis  n^Utivi-. 

\n  the  rei^  nf  qiii>f>n  Atir«,  iho  bnabanil  of  fh«  moDmf^ 
wan  conimnQ<l*r-m-ctu«f  of  the  naval  force  -  in  tlL«  btinkta- 
>ome  ftcnni;,  tbc  douit«tic  ftufrcnor  of  the  urcttxrauble 
(Donari'b  could  not,  firaclicHNy  «p«.kiii(,  beconwJ^red  m% 
nnfiDnuhb.  But  to  bia  citFicc  a  Munf^l  wa^  allai^b*d ;  in  Midi 
cort  that  tb«  poivcT  cxl^^cj*cd  bv  Ktm  wax  m  fact  eierc4acd  m 
■nd  by  a  board :  a  boird,  cf  whicb  (be  racmbcta  vctc  Dot  m 
like  otieroui  ft^nte  trn-Bpu»iibltf.  llicii  tFkpuiiiubilily  bvl&g  m 
ibia  b<»rd  noi  d**iTOyw],  nor  oiVierwiie  v^ak'^Ml  tlian  in 
(kft  far  a*,  lq  ffrorr  board  ac^n^  on  lh4  ordiatty  Unas, 
rwpoa»ibilU|i4  weaWunJ. 

Oiher  circuoiiUDcea  conldbLiudp  motvoitTi  in  ikk 
inttATirr,  In  If-iwn  th^  incdnvdnifnca.  Beivid;  a  for#l^iief ,  iiulc 
o^qiininifd  vjlh  the  ttatc  of  ponoika  ftnd  tiuaf;v  in  £iigliAd« 
tbc  Daniab  pTia<c  wii  in  ih^l  Tc»pcct  the  Ici«  tliipowd  ID 
apply  to  Uit  Luihtnn»  n-iih  nn  injrjicndcijt  and  pMV«uttM 
vilL:  vhik  Ibe  mildae»  of  bit  letnprr.  K  well  tl^ofUiAtor 
bift  atiB;u«t  coQiOft,  coctcutred  ia  promoUnj;  Ihc  la&e  nltttftiY 
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ftgain^  detcctkiQ,  as  above),  of  any  qualitVp  he 
^an  desire.  Be  llic  propofiition  what  it  will,  so 
that  JD  n  compi'tcnt  proportion  the  matter  of 
rcTward  be  attached  to  the  act  of  si^nnig  it,  it  can 
nen-r  want  fur  signutua'ti.  And,  in  such  ca*e, 
what  is  reallr  the  biCi  of  which  the  signature 
alTonls  the  proof  T  Not  that  the  tmbscribcr  rcattj- 
bcliovvs  the  snppowd  fact  which  by  his  sin^na- 
tiirc  be  declares  liimfielf  to  t>eliere ;  but  that  in 
sotnL-  shape  or  other  he  haa  been  paid,  or 
expeeU  tu  lie  paid,  for  wriling  it. 

in  this  case. — flo  tiir<u(  the  rrsponsibttitif,  in  the 
l>encliciil  ^ensc  of  the  word,  i»  the  result  of  the 
emolument,  power,  or  dignity  attached  in  the 
office, — the  hii^her  tlic  degree  of  the  respotwi- 
biliiy,  (h*^  iiifur  TiHiipli'U'lv  i*  il  de^tinrlive  of 
thetniKlwonhiiicssof  ihr  cfKcc.  in  regurd  to  the 
ilittemciit  or  d&ckration  thus  made :  »occ  the 
more  a  man  has  to  gain  by  falsehood,  (the  force  of 
the  tutelary,  the  mendftcity-refitraiotn.;  motives, 
beJng  the  same  in  both  cases),  the  more  likdy 
he  is  to  commit  it. 

Take  any  given  maftnof  absurditv,  howm>ever 
palpable:— a  man  who  would  not  by  his  signa- 
ture declare  Im  belief  in  it  for  I  \L  a  yciir» 
would  with  great  readine^  do  so  for  14,000/,, 
were  it  oidy  for  tlie  ««ke  of  the  nbundonce 
of  fiooil  which  it  would  be  Jn  hi»  jiower  to  do 
with  It, 

2,  ir  in  the  particular  instance  in  r^uiulion, 
in  case  of  incorrectness  or  incompletenesA  on 
the  part  of  the  statement,  tlie  existence  ofstieh 
cause  of  dece|>tif»n  lie  unknown, — >iinknown  lo 
every  one  but  bitn  who«e  statement  it  is,— -^he 
influence  of  Iiis  situation*  on  the  occasion  in 
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question,   in  the  character  of  a  cau»£  of  trust* 
uiJilliijicKs,  m^y  1^  ^*^t  duwn  as  eifuiil  tii  0. 

In  this  ca»e  are  all  AUtemenu   concerning 

ftiiy  of  ibosc  self-regarding  psychological  facts, 

in  Kganl  to  whicli,  in  cote  *jf  falficlwHl.  (he 

falscbopd  Gml^  no  pliy»^ical  f^ct  so  ct^nnecteil 

'tch  il  UH  Id  conlnidict  aad  dispntvc  it.     Take 

»r  example  n  dt."t'lataliaii  of  opinion  or  belief. 

No  absurdity  can  imagination  itself  figure  to 

itself  i^atcr  than  many  a  one  in  ^vbich  many  a 

man  has  declared  Iub  helief,  and  (bo  far  as  can 

be  inferred  from  his  actions]  even  with  sincerity 

.ftnd  intlh.     Tlie  abfiiirdtly  of  the  facl«  oi  rather 

of  tlie  proposition,  not  lietng  capable  of  at]brd- 

ing  any  conclusive  cudenec  uf  llie  meudacity- 

of  the  a^r^ortion  >vhcTcby  a  niaii  declares  iiis 

belief  of  it;    hence  it  i(*  that,  ^  far  as  the 

ahiiirdily  of  ilK'prejudico  is  a  procf  mT  tliefalsity 

■of  the  pix^posiliftn   wlit^rehy    a    btlid    in    it  is 

^■ascrtcd,  there  ia  no  prnposition  »o  ah.Mird,  no 

proportion  so  palpablyfal^e,  inwhich, — iii  offii 

as  well  as  out  of  offic-t\ — in  the  highest  and* 

|1n    the  benefteial  sense  the  mo>^t  responsible 

OlHces,    as   well  »s   in    the   lowest   and    lowt 

l^spon^hle  ones, — the  leglslntor  may  riot  make 

Sure'  of  causing  belief  to  be  declared,  by  any 

number  of  persons  from  whom  the  extraction  of 

declarations  of  this  sort  is  rf^rdcd  by  him 

conducive  to  the  ends  which  he  has  in  view. 

The  words  by  which  tlie  declaration  itself  U 
expressed,'— and,  riiuR-ovvr,  llie  fat  1,  thatitis  by 
the  indivklual  in  question  tliat  Mich  declara* 
lion  has  hccn  made, — may  be  ux  any  degree 
notorious  known  to  every  member  of  tbe 
community  without  exception;    yet  still  tbe 
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tf4#£rff«iw*#  ef  the  tubjtct^  liowsocxer  produced, 
whether  by  the  nalure  of  the  tubj«cl  or  by 
humun  aitihce,  «iay»  in  caw  (jf  faUii^,  aflbrd 
siicb  a  degree  of  security  against  dctcclion,  and 
Uience  n^nflt  rcspoiuiibility  in  the  buTlben* 
some  j^cn^c.  ol^  &haU  be  sutttcient  lo  do  away  ia 
1  great  proporlion.  if  not  altogeiber,  whatever 
degree  of  MxMirity  fi>r  iru^lworlhine?^  niiy 
slaad  airuchird  to  the  office  on  tl>e  ftcore  of 
responsibility  in  tlto  liencfictal  .«ensc. 

Si-arcc  a  day  pofr^t^s  in  which,  iii  the  ordinary 
course  of  butifness,  that  i«  of  the  fce-gatheripg 
husbandry,  an  English  jnO^e,  of  ilie  K'&mea 
ami  Miperior  clau  on  ^^liii-h  ihul  uHicial  lille  i^ 
in  ft  manner  exclusU^ly  bcntovrcd.  doen  ont^ 
by  his  »ignatiiro  or  by  his  eounivancc,  ^ive 
utterance  and  currency  to  falsehoods  in  abun- 
dance :  but,  e:veept  to  those  who  are  either  in 
the  habit  or  thv  cxpcctutiun  of  <k'riviii{f  profit 
from  ttw  KaJiic  HjUK'ir,  i-illur  thir  tict  of  the 
falsity  is  unknown,  or,  in  conseqticnce  of  tbe 
deception  that  ha»  been  pmetined  upon  tbcra, 
men  have  been  iau>!ht  to  look  upon  «noli  false- 
hood att  being  either  nece»ar)',  ur  in  some 
unknown  way  or  other  coikIucivo,  to  tlie 
attainment  of  the  ^nds  of  justice. 

3.  AggreffBlion  of  a  number  of  collca^ea  in 
uBicc  in  suen  manner  as  to  constitute  aA^mr- 
pitr&te  or  (fcat'J, 

Superiority  of  |>o\ver,  and  non-notoriety  v(  tlie 
fal«ity  of  the  NtiitLtnt-nt  ma<le,  or  (what  cuines 
to  the  same  thini;}  of  the  part  taken  by  the 
official  person  in  ciuesticrn  in  the  making:  ofsucli 
fiilsc  Htatcnicnt,  nave  already  been  mentioned 
aa  two  circumstanoH,  each  u  them  havit^  its 
separate  operatioD  in  tlie  character  of  a  draw- 
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back  on  thut  degree  of  supcrorttinary  trust- 
worthinei^  which  has  the  oflicial  situation  for 
its  source  or  etficient  cause. 

Hy  the  junction  made  of  the  iiitlMiliml   in 

Question  with  others  in  a  hoard,  both  theite 
ra^vhacki^  are  made  to  centre  in  the  same  per-^ 
SOD-  To  the  power  derived  from  his  own  situa- 
tion, each  member  of  the  corporate  body  or 
Iwanl  adds  the  pc>wer  derived  rroin  tlie  Mtuation 
and  conTiectioiiK  of  his  so\er.d  nilleH^iieH.  A 
bourd  \&  thus  a  rumpart  of  dereticc,  behind 
wlijch  each  of  its  mombcrii  finds  a  place  of 
security  against  all  atUtcks  of  the  naiUTC  nf  thoee 
of  which  responsibility  in  the  burlticnsome 
j>cni;c  is  the  re^uh.  B;[ndiL'd  1o  und  fm  amougst 
a  number  of  individnFih,  on  na  one  of  whni» 
it  can  fosk-n  to  the  exclusion  of  the  rest,  the 
disrepute  (vrhatcver  it  be)  which  in  the  case  in 
question,  wcie  it  the  case  of  a  single  individtial, 
would  attach  itself  to  the  faUily,  remains  in 
the  present  ea^e  in  »  st^te  of  Kuf^jiense,  not 
being  able  to  find  any  one  of  them  to  fix  upon. 
To  each  of  the  memhcrs  which  compose  it,  it  i» 
the  nature  of  a  boartt  to  serve  as  a  screen  from 
TCsponsibihiyinlbrburlhen«omG  sense;  aw^reen 
from  whatever  jRuiislinicnt  or  disrepute  is,  in  the 
case  in  question,  meant,  or  pretended  to  be 
meant,  to  be  attributed  to  trnnsgrr^sion :  to 
transgression,  as  in  other  shapes  at  large,  so  in 
the  shape  of  falsehoocU  Uie  only  shape  in  which 
it  comes  in  question  here. 

By  Ihe  w;int  of  responj^ibility  in  the  burtlien- 
somr  sense,  attached  lo  the  esM-nce  of  Ji  board, 
infcnorily  instead  of  superiority  in  point  of  truat* 
worthin<»ss  may  he  attached,  not  only  to  aucb 
statements  in  the  delirerv  of  which  the  mem^* 
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btra  of  the  boord  speak  in  the  chofi^cter  of 

fiorcipit-ni  witucsscft,  bill  to  slawncni*  which, 
Luving  been  delivered  in  the  like  rhameter  by 
officers  nubjecl  to  Xim  uuthority  of  the  iKmnf, 
receive  from  the  board  an  attcalfttion  of  ^-erily, 
express  or  nrlinil,  in  the  May  of  di^coiirttc  or 
io  the  way  of  deportment,  viz.  by  bebg  acted 
iifxm  by  th(?  board  as  if  believed  to  )k*  trtie» 

Tn  Biiy  Hiicb  <iiihoTilinat<^  situation,  fatM^liofHl 
end  ]nisrt>prc-i4entatioQ  may  be  produced  by 
Finister  iniere»t,  not  otily  in  n  pccimiary  shape, 
but  in  the  nhapc  of  indolence  or  tow  of  caao; 
and  not  only,  a«  above,  by  a  viciouR  ^^tate  of  the 
will,  but  by  n  weA  or  vicious  «f1ate  of  the 
inleltectiiiil  fiiroltieH:  particiiUrly  where  the 
biisinf-Hs  of  the  otficc  \»  of  3och  a  nature,  ihat 
the  5tatemetit8  and  representations  made  by 
snch  BubordinatCA  are  Mich  as  come  under  tKc 
denominatioci  o(  scientific  tridrm'r. 

In  political  adminiHtrution,  »  iKKinl,  in  contm* 
distinction  tn  indiridual  mnna^ipmient,  irt  an 
invention  whkb,  thron^^hrut  the  ^pbc^e  of  iu 
auihorit^*.  has  lor  its  pTopcrlics  and  etlcets  tbe 
Kecunnf;  tranfi^rression  affainiit  punishment,  tbe 
deprivioi;  merit  of  its  Tcward,  the  cxtincti^m  of 
emulation  and  consequent  exertion,  tbe  jM^r. 
pettiation  of  incapAclly,  indotence,  and  negli- 
(jrnce,  in  a  word,  of  miacODduct  in  every  sliapc 
imaginable :  and  thia  noc  »o  mudi  on  the  part 
of  the  members  of  the  board  itself,  which  by 
tbe  prcmiinrnce  of  its  Hiluaticm  engages  in  some 
measure  tbir  public  eye,  aji  on  the  part  of 
the  subordinate  functionanca;  whose  functions, 
while  they  hare  little  to  attract  tlic  eye  of  the 
public,  have  much  to  repel  it,  and  who  are  the 
Jen  looked  after  by  the  public,  in  proportioo  as 
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thcjr  are  supposed   to  be  well  looked  aAer  by 
their  superiors  at  the  board. 

Thcs  taidciicy  of  xUi-  sort  of  institution  to 
question  to  produce  niiKConduct  in  any  other 
shape  than  that  of  faliiehood  aod  misrepre^^ja- 
1att»ji,  hf-lon^H  iifil  In  {]]tr  prti'M^nl  |)iir[>ose. 
But,  tliiH  rhapter  having  nmofig  it^  objects  the 
showing  how  to  form  a  ju^t  c^lunntc  of  the 
t  rum  worth  ill  ess  of  olTiciul  cvidenc<;,  and  how  to 
render  it  more  t^u»^tW(.>^lhy  than  it  lias  been 
fouod  to  bL^  ill  praotice,  it  heeamt  sa  n4.-ces5ary 
lank  to  enquire  by  what  causcf^  its  experienced 
deticicney  in  point  of  trustworthiness  i»  pro- 
duced :  and  amon^  the&e  eauses,  one  of  the  inoKt 
Qtficient  was  found  to  be,  the  artificial  union 
thus  etitcted  amoii^  the  highest  stationed  of  the 
hands  by  whiiJi  the  busint'ss  of  olhce  ih  per- 
formed :  viz.  in  respect  of  the  defideney  tlience 
re*4idtin£:  in  point  of /r*;wj/\/W/((/,  taken  ib  the 
Sitrtftf/ifiomv  eenec,* 

So  much  for  t)iedrawba(?kA  from  the  superior 
tnii%lvvurthitiei%s  supposed  lo  he  uttui.liL-d  to  offi- 
cial evidtriice  on  the  graiind  of  rfsjjoiisihiliiy, 
Kcmains  to  be  estimated   the   amount   of  ilic 

*  It  vou\d  be  DCi  tvror.  if,  from  wlitit  i»  laid  ii1>x>tc»  «  co«- 
cliisiuii  wtit  fjrtiicil  ilinc  iltic  eil»U  not  iitiY  ciisc  iQ  whirh 
iFnv'>rrk[ni?ni  bv  bAdJet  £nrp4ifiU?  or  bnardt  rnn  b^  coii<fv- 
civ«  to  tbn  lr;>iumfltc  ende  of  gowmmenl.  H'hcrr,  in  llie 
conduct  of  itic  bii!>~mc»  of  llic  dcparltnfnt,  iicilbcr  c>lr«or> 
diiiAry  ukut  nor  exirjurJinnrv  rxttitoii  arc  ncccuiry, — ta 
vhvrt^  motley  it  to  he  rectivptJ.  W^pr.  uml  pvt'ti  oul.Of  coftliiu* 
to  dirrchuns  {fivcrv  by  orhvr  iMndH,— at  iKe  sarp^  lia»c  tKai 

or  CAii\y  deifrit^t), — ihert  ihv  force  of  che  objections  vhldi 
apply  10  le  III  oili«T  cmea  i*  eaher  ^mic  Avay  altoi^^thfr, 

Qf  miLcti  dimminbcd:    arid  in  nn  fur  cla  tfiviMitrt  of  poAfr 
U  DM^fsauiy  tu  ^uud  ytjterijuicrit,  the  in»utuMou  ti  uHli^ 
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suprnor  trufUworllirnvsN  s4iimko«etl  to  be  at* 
InctiM  to  it  o»  the  groima  of  presumable 
mpttrlitriity. 

Supposing  the  impartiality  perfect,  uut  the 
cvistt.'nce  of  thU  i(ii|>onunt  tlioitf^h  nc^tive 
quality  out  ofiloiiUl,  the  lnislwor(hmL*ss  o\  the 
evidence,  in  m>  far  as  depends  upon  the  i^tate  of 
the  moral  facitltic^  of  him  vrhoac  statement  it 
€xhibi(&,  ih  beyond  dispute. 

In  the  ease  of  olticial  evidence,  it  U  no 
uncommon  case  for  the  te>itimony,  eo  far  as 
de|>eiKK  it|Miii  tnipani;iliiy,  1o  l>e  in  thin  fverfect 

lie.  In  the  case  ^here  thr  pnr|)i»Ke  Jn  which 
evidence  is  applied  i»  a  judicial  pur|H>se,  be 
the  oltico  what  it  tniiy,  this  impartialitv  may,  it 
filioiild  M?eiD,  he  aiitaied  n»  the  natural  «taie  of 
tilings.  In  un  oificul  Ixxik  an  entry  is  sup- 
posed to  have  hecn  madt*  of  the  birth  of  tike 
pinintilf,  or  the  marrinqfc  or  death  of  one  under 
%vhom  ho  ciamiF;.  It  can  only  be  in  cousc* 
quence  of  M>me  comparatively  r^re  accident,  if 
the  keeper  of  the  oflicial  book  was,  at  the  time 
in  <pii'Htion,  ex|)0*«J  n>  the  inllueitce  of  any 
inlcrcAt  hy  which  he  could  huve  been  ao  mncll 
aa  excited  to  ^UI^p^o^H  nn  entry  to  the  effect  in 
question,  to  itisert  an  entry  totally  faUc,  or,  in 
tne  description  £;tven  of  the  fact  in  question,  to 
insert  a  cirrtimstance  known  hy  htm  who  inverts 
It  to  be  falM>:  and  %a  in  regard  to  an  oiilrv 
SLipiioficd  to  luLve  been  made  in  this  or  that 
bocic  bclontfing  to  thid  or  that  jndicial  office; 
an  eotr>\  for  example,  of  a  judicial  incidcn* 
tal  order  ftupposca  lo  have  been  mndc,  or 
fioal  Judgment  «iipiio«ed  lo  have  been  pro- 
nniinrei).  Impartiatily  ik.  in  n  ca^e  of  thin  sort. 
the  ordinary-  and  probable  state  of  the  mind  of 
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the  official  narrating  witness-  Why  ?  For  this 
amongst  other  reasons,  viz.  that,  at  the  time  at 
which  the  eiifry  ie  or  ought  to  he  made,  the 
appliouliuii  whicli  evciUiiaily  conies  lu  be  made 
uf  Ihe  rvith-nce  (o  the  juflictul  (lurpoKe  in  ques- 
tion (whether  it  bears,  whca  it  docs  take  place, 
any  rclulioo  or  not  to  his  intcrcsl).  cannot  be  so 
tnucti  as  (jresenl  to  his  mind. 

fiut  lhi&  qnality,  though  a  natural  accom- 
panimenl  of  oHicial  t*v"KlciR-i\  is  not  a  necessary 
one;  and  it  would  be  a  niiMrhievoiiH  eiror,  if, 
because  in  ninety-nine  instances  out  uf  one 
htindrt'd  the  appjiea^lion  of  the  ficcuritics  for 
correctness  and  completeness  is  unnecessary,  in 
the  hundredtU  in  which  it  is  necessary  it  should, 
by  any  i-nrh  ^neral  co]ic-e]jtloii  of  superiortruftl* 
worthiness,  be  prevented  t'mni  being  made. 

In  jud^ng:  of  the  dcg^rec  of  credit  due  to  tbe 
testimony  of  a  wiiness  taken  iit  Itirije,  a  question 
th»t  can  never  cease  to  be  relevant,  i*;^  had  he 
any  intere*t  iu  misr«prv»enling  the  fact  iu  any 
respect? — find,  in  jndging  of  the  deure<j  of 
credit  due  to  tlie  sLatcmcnt  of  the  otiicial  tceli- 
monv  exprcKsed  in  writing  or  othcrwiac  by  one 
officja]  person,  the  same  question  can  never 
cease,  in  this  particular  case,  to  be  as  pertinent 
and  pn^per  as  in  the  general  case. 

Among  the  uses  above  stated  as  derivable 
from  o^ciftl  evidence,  is  the  use  adapted  to  that 
accidental  and  comparatively  unfrcqucnt.  but 
never  to  be  ncplccicd,  class  of  cases,  in  which, 
on  the  uccasiou  of  some  tmnsgrL-ssion  im)>utcd 
to  this  ur  Ihat  oflicial  pt^rson  hclon^lhg  to  the 
office,  the  same  article  of  otficial  evidence 
which  in  the  ordinary  state  of  things  is  of  use 
only  to  the  administrator^  (i.  €.  to  Rome  one  or 
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more  of  the  ofRcem  belonging  U>  the  depart- 
ment 111  queition,  or  other  oHicert^  or  mdividualtf 
holding  correspondence  witli  it),  Incomes  evi- 
dence in,  and  u>  the  iiio  of*  tlic  judge.  But  in 
Uiis  clasTi  of  casc»,  aiid  it  is  not  n  narrow  one, 
nothing  can  be  more  obvious  or  undcniablCp 
than  tliat,  ^  Ikr  a«  depentU  upon  presumable 
impstrtialily  and  nothing  more,  oHkial  evi* 
dcnc^,  Uie  ofiieia]  evidence  in  qup^tion,  so  far 
from  being  a  point  of  truAt'vrorthiAc^s  above  the 
level,  wiU  stand  below  tbc  Iciel,  of  evidence 
taken  at  large. 

Section  IV.— »/(«/«  fe*r  atimaUng  and  sfcitring 
tnMp^'tkiwss  iH  the  case  <tf^kM  cwidcnct. 

^  Principles  being  laid  down,  a  few  obscrvt- 
"'"6,  bnnjjinij  to  view  (in  principle  al  least)  tlic 
ngemi'Dts  ibat  bave  presented  tbemselvcB 
a«  conducive  to  the  forming,  in  the  case  of  official 
i'vidcncc,  a  juaI  c^^timatc  of  itA  triiACwovthinenip 
may  j>erhaps  be  not  >^iUiout  Ukcir  u*ic.  And 
the  same  rules  which  serve  for  shewing  in  what 
dcj^e  such  evidence  of  that  deficription  as  U 
friund  in  cxi^tcn^-v  is  po«scM*ed  of  iliat  desirable 
quality,  will  serve  for  indicating  in  iu>me  mea- 
sure such  arrangements  a»  promi-se  to  be  condtt- 
cK'c  to  the  giving  of  that  same  desirable  quality 
to  evidence  of  tlie  like  descriptioo  as  it  may  be 
deittined  to  come  Into  existence  in  fiiEurc. 

Rule  1 ,  Tti  fonn  &  just  estimate  of  tlic  trust* 
woithincss  of  an  article  of  offieial  evidence,  look 
out  for  tbc  several  causes  of  mfcriority  that  arc 
liable  to  have  place  in  rej^ard  to  evidence  at 
lanje  ;  viz,  L  Tliai  which  has  place  in  the  case 
of  circunutantial  evtdencc  :    the  fact  spoken  to 
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not  the  ven'  fict  in  question,  but  a  fact  consi- 
dered as  evidentiary  of  it:  2.  Tliat  which  hai 
Elace  in  the  case  of  nnorigina!  eridence  :  where, 
ctwccn  tiit^  inlurnQniti^^i]  suppoftcd  to  have  been 
given  by  thu  i>crcipicnt  witness,  and  the  ear  or 
tbe  eye  of  him  to  whom  it  belongs  to  judge,  one 
or  more  media  of  transnussJuu  »re  sitppo^^ed  to 
have  intervened  :  3>  Tluil  which  has  plui^**.- in  the 
cnBc  of  fre«  and  unintcrrog&tcd  statements, 
where  the  information  in  question,  as  above» 
(whctlier  any  such  media  of  transmission  have 
intervened  or  no),  has  been  made^v'itbout  beiog 
siibjecled  to  tlie  inflnence  of  interrogation,  ot 
eventual  pnnieihme-nt,  in  the  charaeter  of  sccuiv 
ties  for  concctness  and  complctene^:  4.  That 
which,  on  the  port  of  a  >s'iUic*s  of  any  clc&crip- 
tion,  (viz.  cxtntjudiciullypereipicnt  and  narrating, 
ei£tni}tidin;dly  reportiiij;.  or  judicially  nrporting 
and  arpasing  witness^,  has  place  in  the  c^kse  of 
diminished  tmst^^rthine&s;  howw>c\Trr  the  di- 
minution be  produced,  Wz.  whether  by  inferiority 
in  point  of  intellectual  apiiiude,  by  exposure  to 
the  action  of  interest  acting  in  a  5iini»ter  dtree- 
lion,  or  by  ininiobily  of  di^iirfmition,  rtinsidcrvd 
a»  rendering  hi*  tfl'wtual  resistance  to 
sinister  force  by  so  much  the  less  probable* 

The  (act  in  question,  the  fact  spoken  to  by 
the  ofiicial  document,  or  the  statement  made  by 
the  official  person,  is  it  of  the  number  of  tho»e 
facts  by  which,  according  as  they  arc  r^oditcd 
or  not, — iwxorthng  to  the  opinions  <^ntt-rtaincd 
concerning  Ihem, — his  own  reputation,  or  thalrf 
any  other  person  specially  connected  ^tb  bhw 
by  any  tie  of  self-repardine  interest  or  s\-mpaAT. 
nay.  either  in  a  ferourable  or  ao  unfavottrable 
way,b«aBccted?  U  it,  fcr  example,  an  «cl  of  Ui 
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own,  or  any  matter  of  fact  or  supposed  fact,  on 
till-  ticljcf  ov  dUbt'lk^r  of  winch  bis  uwn  act  wan 
groundc-d,  or  on  which  the  propricLy  ur  impro- 

Sricty  of  his  own  conduct  may  be  found  to 
cpcud?     If  yes.  there  is  an  end  of  that  ^>und 
'of  trust^^orthiDefis  whicli  is  comimaeA  of  ifnuar- 
'iiaHty:  exetnptioa  &om  the  actioti  of  siiufiler 
inti>re3it. 

Rule  2.  For  a  jodicitl  purpose,  in  the  case 
Vrhere,  for  the  purpose  of  the  otGdaJ  bu&iness, 
the  c\idencc  in  question,  having  been  already 
committed  to  writings  cxi»U  in  the  ^ha{ke  of 
ly-wTitteii  evidence ;  in  tlial  i^ite  slia|)e, 
igh  unsutirliuncti  and  tinintenti^jsteri.  it  may 
'fa  general  he  presH-DtccI  to  the  cogoizaitce  of 
the  judge,  viz.  for  avoidajicc  of  delay,  vexation, 
imd  e:tp(-ii&e,  notwithManditi;;  the  iinperfectiuQ 
and  C4>niparative  untruMtwurthiuetm  incideut  tu 
it  in  that  shape, 

Rule  3.  But  if,  on  any  of  the  grounds  roen- 
-tioncd  as  above,  the  trufitworthincM  of  <i  be 
regarded  a^  diminished,  ull  such  operations  ouj^ht 
to  be  allowed  to  be  performed,  a^,  supposing  the 
information  tohaveiastied  from  any  ordinary  and 
nuii'iitficial  Mjurcv,  wtjiild  l>e  iv^ranlt^d  a?*  ii<?ee»- 
hury  to  ploci;  the  trustwi^rtliine^d  of  it  (viz.  ita 
correctness  and  complctcne^u)  upon  the  strongest 
and  surest  ffTound  :  to  \vit,  by  traeinf^  out  direct 
evidence  of  the  fact  in  question  throui^h  Uie 
medium  of  the  circumfttantial,  or  by  tracinf^  out 
]K'nipk^nr  ivi1ni.i«Hrw  thiou^^h  the  medium  of 
judici^illy  or  extra-jmiiciully  reporting  witneiLses, 
and  by,'  applying  to  the  testimo&y  of  the  respec- 
tive witnesses  the  ordinary  sccuHli^  for  trust- 
worthiness, VIZ.  iDterrogatMHi,  puhlicity,  duiun- 
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cialioo  of  t^Yenhial  pum^hm^Dt.  &c.  zs  the  caM 
may  be, 

Ruk4.  Note,  ibat,  vritbout  any  unputatioD 
upon  the  tmstworthincss  of  the  vritne^s  (the 
author  or  reporter  of  the  mirralive  or  statement 
exhihit^d  by  the  article  of  ftthria]  evident^e),  the 
application  of  ttic  process  of  iutcrrogatioEi  may^ 
to  the  purposcA  of  correctnc^  and  complcte- 
ne^  taken  toother,  but  more  particularly  com- 
pletenei^t:,  be  indispenHable.  For  a  mass  of 
leMiitHJuy,  though  corra::  and  hiiice^e,  may  to 
one  purpose  he  complete,  to  another  incom* 
picte :  incomplcle,  and  not  capable  of  being 
rendered  complete  by  any  other  meaiu;  than  an 
intenogatory  or  series  of  interrogatories  adapted 
to  the  irtdi>KUi^l  piirnov^-  nclimlly  iti  hand. 

A  distinction  Ttrc|turcs  here  to  he  noted^  be* 
tween  the  infbnttation  sought*  and  the  document 
in  and  by  which  it  is  supj^scd  to  be  contained 
and  presented.  To  either  of  tbeee  objects, 
where  an  office  of  this  or  ttiat  description  is  the 
M>urce  or  repository  of  the  ttiformalion  nought 
Of  the  dnciimenl  consulted,  the  lerm  offkial 
cvi<iai€t  may  without  impropriety  be  applied. 
But  a  case  that  may  very  easily  happen  is, 
thai, — where  the  matter  of  the  docuinent  la 
more  or  less  false,  and  would  (if  trusted  to)  i>o 
deeepliticms, — true  ami  useful  information, 
niformation  such  a^  to  the  purpone  in  <]uestion 
shall  be  complete,  and  in  cverj-  part  correct, 
Rhali  be  obtamnbte  and  obtained  by  means  of 
it.  viz.  by  a  due  and  skilful  application  of  the 
in^ruments  ff»r  the  extraction  of  truth,  Iho 
instruments  alrc-ady  mentioned.  But,  to  the 
ends  of  jUAticc,  the  materia)  object  ia  that  Uie 
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information  obtained  shM  be  complete  and 
correct.  M'betiKfr  Ibe  document  by  means  of 
wbich  it  waa  obtai»ed,  was  or  was  not  poa* 
aeafted  of  tbase  Aame  qtialitie^,  i»  to  tlii^  pur, 
poBc  amattcr  of  indifference. 

Were  this  distinction  to  pa^  unobserved, 
ofliciu]  evidence  from  thifi  i^urce  oiigbt  t>e  in  a 
iiigb  dcgriTL- over-valued  or  undc^r-valued,  and 
frovn  cither  error  miicb  rmLClical  mi»chtef  to 
justice  might  be  the  reauft.  The  ofiicial  docu- 
menis  of  which  thi»  or  that  particular  office  is 
tlic  rcpofiitoryor  the  source,  i.e.  the  infonna- 
tion  aftcady  contained  and  pn^ftented  by  them, 
is  very  apt  ti>  be  dxiae  :  but  if  the  conclusion 
vrcrc  to  be.  Receive  not,  credit  not»  any  infonn- 
ation  that  cornea  through  that  office,  and 
this  cooclosion  were  acted  upon,  here  would  be  a 
great  mass  of  light  extinguiftbcd :  of  light  indis- 
pensably necessary  to  the  purpose*  en  justice, 
rroin  the  oSicc  in  question,  true  and  inf*lnjctivc 
C\'idcncc  niLglil,  by  a  suitable  uppliailign  uf  the 
instrumcuts  for  the  extraction  of  truth,  at  any 
time,  nnd  for  anv  of  a  variety  of  purposes,  bo 
obtatr»e<1 :  but  if  the  conclusion  were  to  be, 
Keccivc  as  true  whatever  information  may  bo 
presented  by  any  of  the  documents  of  wnich 
that  oAico  ia  the  rcpo!<itoiry,  and  this  conclusion 
acted  upon,  an  habitual  course  of  error,  decep- 
tion, and  injustice,  would  here  again  be  the 
result. 

Uule  5.  TIic  same  rules,  which,  in  tht*  seve- 
ral cases  indindually  taken,  serve  for  cxiimalirtg 
the  trti«twortluikCfis  of  an  article  or  mass  of 
evidence^— in  the  presoit  instance,  a  mas*  of 
facial  evidence — will  Rcrie  for  MTXiring  the 
poa»:s^iun   of  this  desirable   pi^|>erty   tu   the 
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whole  mass  of  official  irviileoce  taken  in  the 
aggregate.  The  iDstnimcDts  of  security  id 
question  adopted  to  the  purpose,  arc^  1.  The 
ammgemcnls  and  operations  so  ofU-'Ji  mentioned 
under  the  name  of  securities  for  truvtworthi- 
iies» ;  2.  The  application  of  these  securities 
li*  the  purpi)^  of  invesligsitorjal  procedure: 
tracing  out,  in  relation  to  each  arbclc  of  inform- 
ation, the  percipient  wiineas  (if  any  such 
there  were)  thrt>ui;h  the  medium  of  the  report- 
ing H'itJit*)^:^  or  wiliiesfte^.  In  each  individual 
case,  to  cinpluy  these  in^tn^niente  in  so  far  as 
rcquisilc,  or  permit  them  to  be  employed  in  90 
far  as  requisite,  is  the  faiietion  of  tlie  jud^; 
and  it  is  l>y  performjuf^  it  that  he  enables 
himsi^lf  to  tAtinratf  the  trastwurl)iioe»3i  <>f  the 
cvkli^ncr,  unci  the  verity  of  the  facts  probabilized 
by  it.  To  allow  or  prescribe,  a^  the  ease  may 
be,  the  employment  of  these  same  instruiDentx 
in  future,  is  the  funcUon  of  the  legislator :  and 
it  i»  by  jierforniing  it  that  he  doe«  what  depends 
iijion  him  towanU  Arrf^ni;^  this  diwirahle  restilt 
in  all  future  iii-ttftncc^. 

Of  the  several  purposes,  as  above  distm- 
guiehed,  to  which  it  mav  happen  to  official 
eridcnce  to  be  found  applicable ;  the  collateral 
andiincidental,  llieJW/m/,  is  the  only  one,  that, 
in  tne  oh^^ervations  jiirI  delivered,  ha<i  hitherto 
been  in  view.  Hut  if,  whni  applied  to  that 
purpose,  any  of  Ihem  be  fotind  apjilicablc  with 
adranta^^  ihey  ^v^lt  scarcely  be  loiutd  applicn- 
We  with  less  advanta^  to  the  direct  puri>osc  of 
the  several  mu^scH  of  official  evideoee,  of  which 
the  sCTcral  offices  are  rejii>cctivcly  the  rL-pn<^itii. 
ries  or  the  sources.  If,  in  any  such  otiico,  io 
the  instance  of  thi&  or  that  spccica  of  document. 
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the  matter  be  regularly  replete  with  falsehood  ; 
arraagemeDts  and  operatioDB  have  above  been 
pointed  out,  by  means  of  which  that  falsehood 
may, .  on  any  occasion,  be  converted  into  a 
source  of  useful  truth. 

Here  then  are  two  other  functionaries,  the 
administrator  and  the  legislator,  to  whom  the 
above  suggestions  (if  useful  to  the  judge)  may 
also  be  of  use :  to  the  admimstraior  (Le.  to  that 
branch  of  the  executive  authority  to  whom, 
under  the  legislator,  the  conduct  of  the  busi- 
ness in  each  several  office  depends),  that  he 
may  take  such  measures  as  lie  within  his  com- 
petence for  the  substitution  of  true  documents 
to  false  ones :  to  the  legislator,  that,  in  defeult 
of  his  subordinate  the  administrator,  he  may 
apply  his  own  superordinate  authority  to  the 
same  salutary  purpose. 


CHAPTER  VIII. 

^    OFFICIAL  ZriDtSCK,    AS   Ft-UVtMIKI>     Br 
JUDICIAL   OFFICES. 


Section  I. — Vsc^  ^f  t/tc  ^ciai  cvidotce  fur- 
nUhcd  bj/judicm^kts. 

Applyino  to  all  offices  without  exception,  the 
matter  of  the  latl  prece^ling  chapter  wtl  be 
fbiind  to  Apply  with  ^o  le^w  propriety  or  nclvan- 
tage  to  judicial  offices  in  particular.  But,  m 
that  mass  of  evidence  of  wmch  uo  office  of  the 
judicial  kind  is  either  the  source,  or  the  recep- 
tacle and  repOQton,',  circumstancefi  may  oe 
obfterred,  by  which,  considered  aa  the  basis  of 
judicial  deci&iou,  official  evidence  will  he  ae^^tt 
to  stand  in  the  scale  of  importance  upon  a 
higher  level  thanoHicial  evidence  taken  at  large. 
In  the  character  of  evidence  to  the  jttdgo, 
the  application  of  ofRcial  e^iflence  taken  at 
large  i«  but  collatenti  and  inctdenJal,  The 
appticationof  the  evidence  furnished  by  a  judicial 
oracc  is  direct  and  constant:  and  tSis  as  well 
in  the  instance  of  tliat  part  of  the  mass  of  which 
the  office  [in  this  case  the  Judicial  office)  is  but 
the  repos^itory,  as  in  the  instance  of  that  of 
which  it  i*  iht  source. 


Cuh  VtiV) 


JUMHAL  OPPtCCfl. 


017 


Tbe  Lnlonn^Llioi),  \rhicli,  under  Uk  denomma- 
tion  of  cvuknce,  is  received  or  extracted  by  the 
|adj^,  belongs  not  <o  this  head  ;  the  charact^^r 
m  which  it  comes  under  coustdenttiuQ  is  Ibut  of 
ordinary*,  not  preajijMjinted,  e*«U-noc. 

In  respect  of  eviacncc  of  ikis  d<;«cription,  tbe 
office  is  the  raxpi^ck,  and,  iu  so  Itu  as  such  is 
the  u-sa^  of  the  office,  Ihc  repositQryt  but  U4  not 
I  be  sowxc, 

or  tlie  evidence  furnished,  or  capable  of  be- 
ing fumislicd,  by  the  judicial  office^  that  which 
comes  iindcr  tiic  notion  and  denomination  of 
preappointed  evidence,  is  that  by  which  tbe 
operations  perfonned  by  the  Kcvera)  dramaiU 
penwa  in  llie  theatre  of  judicature^  are,  or 
Riay  be,  brought  to  view,  and  consigned  to 
rcmcmbv^nce. 

Among  tbe  opemtions  in  question,  the  prin- 
cipal class  conBistfl  in  the  delivery  of  the  various 
re^y-written  wstrumnjts  which  in  tlie  course 
oi  {\w:  cauKc  come  tu  be  ilclirered;  luid  nhcrc 
Uie  delivery  of  un  instritment  to  a  certain  cHcCt 
is  pcribmcd  and  commcmoniti^,  a  naturaJ 
course  is,  that  tbe  instrument  itself,  or  a  tran- 
8cri|>t  of  it,  be  preserved, 

InUrmnaUM^  in  so  far  as  received  into  tlie 
oflice,  and  kept  Uiere,  record  themwlres.  OpC' 
ralionsM  if  the  remembrance  of  them  is  to  he 
prescTTcd  in  the  office,  require  an  olficial  hand 
to  record  them.  The  instrument  will  shew  its 
own  exiiitenee,  but  will  not  shew  of  ifself  the 
performance  of  any  operation  perforreeil  in  rela- 
tion to  il;  forcjcamplc,  tlie  time  when,  or  the 
persona  by  wl»nm,  il  wa>  dcbvcird  or  received. 

The  dirtcrcnl  uses  to  which  it  m^iy  happen  to 
tbe  same  lot  or  article  of  judicial  olliciul  evidence 
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tc,  of  preappointed  official  evidence,  banog 
its  source  aD  oHice  of  ttie  judicial  kind)  lu 
be  apolitable,— Uiese  diiTer^nt  iiacs,  as  chaiac- 
temcd  by  the  different  tle^riptiotu  of  pcrnons 
by  whom  Uic  use  may  be  made,  the  service, 
the  benefit,  received,  may  be  thuF  disUDgui^hed  : 

1.  Vb^b  to  the  parties  or  tht^ir  repre:«eiitative«; 
viz,  in  Inspect  of  their  res]w;ctivir  iiUere>f>  in  Ihe 
suit  Rupposcxi  to  be  m  hand,  ihc  suit  which  guvc 
occasion  to  the  reception  or  rccordatioD  of  the 
article  of  evidences  in  quc?^liun»— or.  if  an  iivgtnt- 
mait^  the  framing  of  it  in  the  office,  or  tht-  recep- 
tion of  it  fnnn  without, — if  an  tpcrttiiat^  the 
recoidation  of  it.  ttent  the  judicial  uaca  coin- 
cide with  those  vrhich,  in  tlic  case  of  an  oiHce 
other  than  judicialt  have  been  destignated  ander 
the  denomination  of  the  mbnmssrutit^  uBei. 

2.  Uses  which  rL-3^uccl  the  interests  of  the 
tunc  or  uthsr  parties  m  rcspi-ct  of  future  coD« 
tingcnt  RuitA,  in  which,  if  instituted^  the  evi- 
dence in  question  may  cvcntnaJly  be  found 
appUcable.* 

3.  Uses  to  the  soverei^  and  legislator :  con- 
fiisting  in  Uie  fumishingsuch  information  a*  may 
^rre  as  a  ba-si^  for  any  such  ulterior  regulatiotiji 
as  from  time  lo  time  may  serve  to  rcDder  the 
proceedings  of  the  i^cvcml  judicatories,  as  well 
a^  the  several  portions  of  substantive  law  to 
which  it  is  their  duty  to  give  execution  and 
efl^t,  more  and  more  eHectually  Kuhserrient 

*  Thno  t)te«  mty,  both  of  Uu#ra»  in  a  ocrt^  ««iiB«t  ba 
iCfVncd  iitcs  lollic  judec.  Lhcadiruuitraior  oflbe  ikpanaicu 
to  vliidi  iticii;  ufli;:ea  bi;lt>ii{; :  but  m  Uiui  iiuUaci;,  fhc  ^amm 
dcrin^t)  from  them  hy  ihe  aJnmurrator  do  not  cotne  altogo- 
Ihcr  to  doM  to  tiim  t^  m  otbtr  in»tuic«». 
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to  the  seveml  ends  of  justice:  these  may   be 
difiliti^iiilicd  by  the  tota  ^taiutic  usc^. 

I.  UseB  to  Uio  panics  in  respect  of  the  soit 
in  hAnd. 

Each  operatJcn  requires  to  be  consigiiecl  to 
remembrance  for  three  purposes :  1 .  thai  it  may 
acrvc  as  a  basis  for  the  next  operation  which  it 
may  render  iieoeesary  or  advisable  to  be  per- 
formed, whether  on  (he  fi&mc  side  of  die  cause 
Orun  tlwojjpotuteside:*  2,  Tlial  it  may  be  Hoen 
whether"  thu  oj>cmtion  thtjs  performed  was 
proper  in  itself,  and  performDd  in  a  proper  man- 
ner; 3,  That,  ID  case  of  any  impropriety,  it 
may  serve  as  aground  for  BaliBfactioii  to  be  rcn- 
dert'd  fur  any  such  wrong  as  may  ha\'e  been 
produced  by  ihe,  injtropriety ;  HatiAfaction,  or 
B\'€n  punishment,  if  Hie  wrong  he  of  such 
nature  as  to  create  ft  proper  demand  for  punish- 
ment. 

Under  a§5'*t^mor*rhicli  juftiice  in  the  object, 
lliu  ojxniMon  wbkh,  in  the  urdimiry  nMirse  of 
things,  will  naturally  come  to  be  re^&tertd  at 
or  Dear  the  i^ut^^t  of  the  cau«c,  wdl  be  the 
H>pear»nce  of  both  the  panics  in  the  face  of  each 
oilier  and  llic  judpc :  the  ncxt^  saving  such 
memoranda  aK  it  may  have  occurred  to  tlie  legis- 
lator to  prcscribt^  U)  be  niarle  rmd  p^cse^^cd  for 
his  own  use,  (of  which  presently),  will  be  either 

f  "niu*.  whrre  the  altercaiino  h  c^atricil  on  in  writing,  ibc 
d^liwrj  of  %a  miUinrwnt  cf  d^niiititl  <»n  ihc  nlijnlttf'*  Jiiiji; 
Hilt  iiu4urLill\  have  ti^c  cHccl  ot'  impNii^tig  cu  tnc  dorandukt's 
''^k  ^tv  ubtigulion  of  drlivE^iW  iii  intiiniinr^ni  uf  Jtffeut^Di 

''lAp'^ontion  10  d^lmnr  iu  aa  Ln^nirnonC  to  Una  ot   thu 

fide  tht;  oli1ie:vition  of  pcrfoimiu^  llir  operation  in  t|i)c«tUia  la 
puraioiicc  fiftuch  notici^. 
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the  deci^on  pronounced  by  the  judge,  or  the 
existence  of  some  circumslancc  ^vnich.  creating 
a  natural  and  jiiFt  demand  tor  delay.  >vould  have 
rendered  »uch  immediate  decision  repugnant  to 
one  or  other  of  the  direct  enda  of  justice, 

Under  a  syslt^m  of  whieh  the  object  is  injiis* 
lice,  in  the  shape  of  lactitious  dday^  vexation, 
and  expend,  for  the  sake  olthe  profit  extracted 
to  the  use  of  Judge  and  Co.  out  of  the  ex|H:ii&e^ 
tbe  operations  that  come  to  be  registered  will 
be  tbo^e  neecUe^s  and  use1<^9(K  ojiei^tions  wlijch 
serve  as  pretences  for  enhancement  of  tbe 
expcQfle*  or  for  the  creation  of  that  delay  and 
vexation,  the  faculty  of  inflicting  which,  xvith  the 
chance  of  consequent  niifidecision,  con^titutefi  tbe 
eivcoiiragemeiit  afforded  to  tlie  pwlAJhk  iitiranl 
on  either  side  to  dmg  along  with  himscii  liix 
injured  adversary  through  the  kennel  of  litiga- 
tion :  and  of  thc-'ic  there  is  no  cnd» 

II.  I'sestofuture  contingent  portiesjin  respect 
of  future  contingent  causes. 

In  regard  lo  contingencies  of  this  description, 
tJie  desirable  effect,  (the  door  to  the  tcnipli?  of 
justice  not  being  shut  by  factitious  delay,  vexa- 
tion, and  expense,  or  exclusion  of  instructive 
evidence],  the  beat  possible  eftect  is^  Umt 
they  come  not  into  existence :  tlie  next  mofit 
dcfiirahle  effect  \%,  that,  coming  into  existence, 
they  receive  a  decision  a»  conformable  a^  possi- 
ble to  the  direct  ends  of  ju»tice^  and  at  the  same 
time  aft  clear  as  possible  from  collateral  incon- 
venience in  the  shape  of  delavi  vexation,  or 
expense. 

To  the&e  purposes  taken  together,  the  know- 
ledge of  the  follnuin)^  facta,  of  the  number  of 
those  which  have  actually  had  place  on  the 
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occasion  of  the  scrcml  caui^cs  already  ineUtutod, 
U  manilestly  subservient. 

1.  Knowledge  of  the  sevenU  facts,  ignorance 
of  which  or  ji]iiiconcc|itioii  or  unccruiniy,  in 
regard  to  tlicm,  mav,  on  one  wdc  or  othpr,  give 
birth  to  ulterior  suitfi  cither  between  the  same 
parliefl  or  between  other  parliefi :  for  infttoncc^ 
that  Titius,  by  hifi  last  will,  declared  it  to  be 
his  desire,  that,  u[MmuiHl  after  his  deceane,  Sem* 

JirnnMh<^  shonld  be  proprietor  of  the  field  tlierein 
Icscribed. 

'2,  Apphcation  that  has  been  made  of  the  law 
(riz.  byadccition  pronotiDCcd  on  the  occasion  of 
the  past  cause)  to  the  fuct  or  facts  tliat  were 
dcvined  established  bv  bufficicnt  prikof  on  the 
occasion  of  that  umc  F^uit :  for  instance,  tliat  th^^ 
desire  80  cxpreascd  by  Titius  was  by  a  judica- 
torvadjiidgcdtobc  vaHd.andeonft^rniahletolTiW. 

III.  Up«cstli&tb«ar  n.'fereiice  to  the  legislator, 
as  the  funeboiiary  by  wh<mi  the  npniicaiion  of 
lheiiirr.iriii:<tioEtthtiv  uhtnin'^imiiie'^  In  liemader'— * 
bear  rcrcrcncc  to  the-  M.-vcnti  ends  of  justice  so 
oflcn  spoken  of  as  the  objects  to  which  the  op^ 
rations  gnnrndcd  on  »UGh  information  should  be 
directed. 

If  tbe  system  of  judicial  procedure  hnvi  been 
already  framed  by  nini  jind  established  by  law, 
Im  direct  object  in  the  collection  of  the  informa- 
tion under  this  head  will  be  to  itcc  m  what  par- 
ticulars it  is  subservient  in  the  litmoAt  possible 
degree  to  the  ends  of  jii»^tice.  and  in  what  pftr- 
liculans  (if  in  any)  it  faiU  of  lieing  so:  t<i  the 
end  tliat,  in  so  fiir  as  it  fails  of  bebg  so,  the 
failure  may  be  obriatcd. 

If  the  system  of  procedure  has,  in  the  whole 
or  in  any  pail,  been  the  work  not  of  hinuelf  hut 
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of  the  judge,  acting  liccunling  to  ruW-*;  eipru6»ed 
iti  trnn'mh^  or  not  so  expressed;  Ukd,  over  and 
above  the  correction  of  anr  ?iuch  failures  a^  may 
in  Ibis  "K^y  present  tbcm&elvce  to  view  in  tho 
syt^tciu  thus  established  by  ao  improper  hand. 
U  the  givuig  it  JtK  estabhshni^Dt  by  his  own 
the  only  projicr  haiMl : — giving,  in  df^l^rintnutc 
wtinls  of  hi&  own  chorwing,  expression  to  tbostt 
rules,  when:  as  yet  Ibcy  had  none ;  where  it  haa 
already  received  each  expression,  and  Uiat  an 
espresfiioD  eonformablc  to  his  vicu-^,  gtvinj^  to 
It  the  siinction  of  bis  authority  in  express  words. 

Under  a  great  variety  of  subordinate  beads, 
inf6rmation>  u^ful  inibrmatioii,  may,  by  the 
^iU  and  probity  of  the  le^s^Ltor,  be  drawn 
finom  this  sourec.  But,  in  each  instance,  its 
title  to  tho  reputation  of  utility  will  depend 
upon  iu  ^ubsenience  tosoineoneorinoreortbe 
ead&  of  jniitice.  Hence,  under  whatever  such 
head  information  is  sought,  the  pmpriety  of  jv^* 
j^  it  will  rind  ila  test  and  demonstratwm  in  the 
dengnaiioft  of  that  one  or  more  of  those  cnda  to 
which  ii  is  subsorvicat ;  and,  if  not  st^dcntly 
ohviou:^,  of  the  mains  by  which,  the  iray  in 
which,  its  tendency  to  such  subservience  toani* 
fests  itself. 

To  %irc  a  complete  list  of  the  several  heads 
<tf  information  thus  capable  uf  bdn^  made  &ub- 
sennent  to  the  ends  of  justice,  would  be  a  dtf- 
ficidt,  and  in  the  prewnt  work  a  misplaced, 
taiJc.  For  illustrattun,  the  followini^  irJxamples 
may  seric  arranged  under  thoftc  enasof  justiire 
to  which  they  may  rcspecdTely  be  found  sub* 
servient. 

I.  Prevention  of  nuBdecisioD  to  the  prejudice 
of  cither  nde  of  the  caoBe* 
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1.  Total  DQtnber  of  ctiwes  in  wHicli  the 
tlccisiDii  tiinie<)  vu  tl»c  question  of  fact. 

2.  With  i\nf>  totul.  to  compare  the  number 
of  the  causes  m  which  cvidcooc  of  an  ififcrJor 
quality  waa  received,  distiiiguiahmg  Uawccn 
the  ^veral  caosfis  6r  inferiority :  notinj^  wtiottier 
the  inferior  evictcncij  wa*!  or  was  not  ttw?  only 
evidence  an  tlial  side;  awl  whether  ihf  decision 
ATa<i  in  Tavoiir  or  disfavour  of  the  xidc  on  which 
Uic  inferior  evidence  was  produced. 

The  number  of  CAUAett  individually  taken,  in 
which  (choosina  any  jriven  ]>erifxi^  (Jie  dccif^ion 
was  in  favour  of  the  interior  evideiiee,  will  shew 
th«  utmost  possible  amount  of  the  mischief 
rc5iiltiit^,  M'iiiiiiiihat  [>eriod,  from  the  admission 
of  such  inferior  evidence. 

Comparing  period  with  period,  say  ^'ear 
with  Tcar,-^f  the  number  of  snrh  cases,  indi- 
vidually uken,  wpri^  constantly  upon  the 
increa«er  it  wouh)  affonl  a  (protind  for  suspecting, 
tliat,  by  the  admiiwion  of  such  inferior  evidence, 
wilful  falsehood,  deception,  misdeciBion,  and 
tlicncc  encouragement  to  injm^ticet  on  the  part 
of  ludividuah,  Jiad  been  produced.  Suppmng 
no  hxich  increase,  or  noti4>  but  wliat  miglit  be 
satisfactorily  accounted  for  by  accident  or  other 
causes ;  it  would  Ihcn  be  made  manitcM.  that, 
by  such  admission,  no  such  evil  confiC(|uenccs 
had  been  produced, 

3.  Number  of  tlic  appeals  from  decisions 
rruundcd  on  iIil-  qucvtiftn  uf  fnct:  distinguish' 
mg  between  the  cases  in  which  tlie  decision  of 
the  subordinate  iudicatory  was.  by  the  siiiver- 
'ofdinate,  artimicu  purely  and  dimply,  and  lliosc 
in  which  it  waa  either  reversed  or  modified : 
and,— in  caseof  divera  appeals  groutHlcd  on  the 
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sHme  un^nal  deeisiim^  and  prcHent£:d  to  different 
judicutonc«,  taking cogiiizaiKC  onealteranotlier 
of  the  same  fact, — shewing  tlic  number  of  «uch 
succo^ivc  appeals. 

If,  ill  each  instance,  the  e\ideiice  be  exactly 
the  same,  and  pix-sutitL^I  in  ihi;  swuil-  Khape ; 
then,  upon  tlic  siippo&itiou  ot consummate  wia- 
dom  and  probity  on  the  part  of  the  judicatory 
ultimately  resorted  to  in  each  cose,  together 
with  jbUtHcieut  ability  in  each  inBtancv,  on  tJie 
part  of  the  lo&inff  side,  to  carry  the  cause  before 
an  iiUeuDT  judiratnry;  all  the^rr  assiimjihtmB 
being  made,  the  proportion  between  athrmisd 
and  reversed  or  modified,  would  exhibit  the 
degree  of  aptitude,  in  all  shapes  taken  together, 
on  the  part  of  the  respective  subordinate  j udica- 
lories- 

II.  Prevpntianof  prepond(*nint  orsiipcrflumia 
delay,  vexation,  and  expense,  She\viiig,  in  and 
for  each  suit,  the  quantity  of  delay,  vexation, 
and  expense,  on  both  f^ides  of  the  cause ;  diAttn- 
gui-Hhing,  in  the  case  of  each  of  those  three  modi- 
ficationftof  collateral  ineonveiiience,  the  portion 
which  wa.s  natural  and  unavoidable,  from  tlie 
portion,  if  any,  which  wiia  tictitious  and  avoid- 
able :  and.  in  rc^rd  to  thai  fictitious  part,  dis- 
linguishini;  between  the  several  portions  which 
were  respectively  the  work  and  the  fault  of  the 
»ys(t*ni  (tlie  cfitahlished  sy?<tem  of  procedure^, 
tncparty  or  parties,  f>r  the  J  mige.  And, — -in  case 
of  oiflcrcnt  judicatories,  to  the  cognizance  of 
either  or  any  of  which  the  same  individual 
cause  might,  at  the  option  of  a  party,  on  the  one 
or  the  other  side  of  the  canM5,  have  been  pre^ 
Rt'ntf?*!,  whether  acting  under  the  same  or  a 
different  system  of  procedure, — serving  to  sEieur^ 
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in  respect  of  the  quantity  of  delay,  vtsxaliun, 
imnd  expense  in  each,  the  difTcTencc  between 
"ludicalory  ai)d  judicatory  :  aud  thence,  in  thc^Q 
ivcml  ahapcft,  the  quantity  of  factitioufi  injus- 
'ticc,  which,  iji  the  infltanceoftboae  judicatories 
which  it  l\A^  been  greatest,  presents  iti^lf  as 
Ichurgcsible  cith«?r  un  the»y»teiiior  on  the  judge, 
lit.  Prevention  of  conlmveniiouH  a^aiast  Uie 
remote  ends  of  justice-  Shewing;  for  each 
:riod,  on  the  part  of  the  several  judkatones. 
ic  numi^oT  of  contraventions,  if  any»  again&t 
the  u  aim  mediate  or  remote  eudiiof  juBtice:  vjz. 
J.  Against  obedience  to  the  ^veral  mauifesta- 
'tion»  of  the  will  of  tlie  le^Ulator, — jitdicial  iion- 
:COtifortnity  at  large,  and  judicial  di^ot^edicnce 
laniftsting  itself  in  tl>c  particular  «ha|>c  of 
ttsurpetion  of  jurisdiction,  to  the  prejudice  of  lite 
aulhoriiy  of  oiIrt  judicutories  (whetlier  super- 
ordinate,  ctvonliiinle  of  ^ubofdinale  to  the  jikII- 
calory  ^o  uHurpin^) :  2,  Against  unifcfvinily  of 
[dccittionaabet^vecn  judicatory  and  judicatory, — 
Ruitual  discrepancy  of  deciiiion. 

1\\  Prevention  of  judiciiil  injustice  in  all 
ahapea  together.  Shewing,  for  each  period,  tb« 
puiulier  of  causcv  of  the  wvcral  species,  non- 
penal  and  penal;  and  therein  and  thence,  tlte 
aggregate  amount  of  the  delay.  \^xalioa,  and 
expense  actually  produced  :  tugellicr  with  the 
Qtmoat  possible  nuiiil>eruf  the  io^tanocti  of  misde* 
eision,  which,  to  the  prejudice  of  either  side, 
can  have  been  nruducvd :  shewing  (hereby,  aa 
between  prriod  and  pcriiMl,  the  ii>cri*ave  or 
decrca.sc  ofinju^ticc  ana  delinquency  in  im  seve- 
ral »UapeB,  with  a  view  to  (he  dciniuid,  if  anv. 
for  ultc^rior  exertions  in  the  line  of  le^slation,* 

V.  Melioration  of  the  law.  whether  in  rw- 
voi.,  II.  s  i 
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gxi  oimaUcr,  ot fot^ti :  r,  e.  shewing  t)^  dematkd 
r  fresh  law,  or  fi^esh  vjproiiioM  to  be  given  to 
this  or  that  ponion  d  already  ^xi^tiag  law. 

The  ways  in  wbich  recofdatiuii  nii(fht  be 
made  »*ubwervicnl  to  this  piinio»4^  arc, — 

1,  Exhibiting  the  several  cases  ia  M'bich 
a  question  of  law  (grounded  in  tbis  case  o& 
statute  tawj  had  any  place  in  ttie  dispute 
between  the  pariies ;  and  in  each  instance  Aneir- 
ing  iht?  poiiil  nr  |K>iiiU  \n  ilispnt^^  refertrocv 
being  made  to  the  several  purlkm*  of  law  relied 
upon  on  each  side,  together  with  the  conaide* 
rations  biDught  forward  in  the  way  of  ar^ment 
on  all  sides. 

2.  In  cases  of  appeal,  exhibiting  the  grouod 
of  the  anpeiil,  amf  the  number  of  Hta^es  of 
appeal,  if  more  than  one,  in  the  instance  of  cacb 
cause;  and,  oa  each  occasion,  the  trcalment 
given,  whether  in  the  \v^y  of  affirmance,  re- 
versal,  or  modification ,  by  the  snporordtoate 
judicatury,  to  the  deciiiion  of  the  subordinate. 

Prom  thc^  iMiint  nv  ]M>intA  m  ciiAoutt^,  com- 
pared with  the  words  of  the  portion  of  law 
which  formed  the  ground  of  Uic  diapnte,  it 
woyld  be  in  each  case  apparent  whetfier  any 
demand  had  prc!;cnl<*d  itM;lf  for  fre^  law  (vix, 
iaw  fresh  in  substance)  or  only  for  fresh  expres- 
sion to  be  given  fvix.  for  removal  of  ambi^ity 
or  obftcnrity)  to  this  or  that  portion  of  erinting 
law:  the  melioration  being  ni  eacbca»ctobe 
made  by  deftlcalion,  addition,  fitibr^titution.  or 
trampo«ilioti,  to*  the  naturi?  of  the  exigei 
requirea. 

In  BO  far  as,  by  incapacity,  indoteoGeT 
negligence,  orcomiption,  on  the  part  of  the 
legislator  of  the  day,  the  mlc  of  action  ia  lefk  in 
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iho  hartiftroiiA  .sbiU!  of  Uie  tpceteK  of  imgioKiliotL 
railet)  u/ru-nftat  !mc;  Ibc  peo|>le,  in  Ihcir  charac- 
K^rofffuitors,  bciiigfstiohof  themasare  lioi;cst) 
habitually,  for  the  benefit  of  Uiai  partiici'f^bip  of 
^hich  the  jti<)^e  U  at  the  head  and  of  which 
X\itt  legislator  i»  llic  ru.H'oiiiplicv  or  the  iljpo, 
piiniisht*cl  for  non-ccnfonnity  tu  n\\t%  which, 
lest  they  should  be  conformed  lo,  arc  tiot  per- 
mitted to  be  kuo'A'n  ;  —in  such  case,  the  number 
ftnd  place  of  auch  appeals  will,  to  the  le^slator 
of  w)nK?  happier  time,  affonl  useful  indications, 
poimiiiff  out  til  him  the  )>artjeular  nortioiiy  of 
the  fleld  of  law.  in  mid  liy  which  the  demand  for 
resil  nnd  genuine  law  lias  thus  rendered  itself 
manifest. 

The  demand  for  a  really  cxifitinp  and  accea- 
tible  standard  of  obedience,  eo-extensive  with 
the  whole  fitld  of  law,  <?an  be  iso  secret  lo  any 
one  who  on  thi-i  hearl  will  permit  him^ir  lo 
listen  to  the  monl  ohvioua  dictnlc*  of  common 
Mn9,t.  The  light  reflecle<l  on  tliis  (.ubject  by 
reeordation,  C0D!«i9t*(  in  notliing:  more  than  a 
distinct  indication  of  the  panrt'idar  imttancea  in 
^vliich  thi«  iindeniahle  truth  will  thus  have  bc«i 
brought  to  ricw- 

There  remain  two  masfcs  of  injustice,  the 
qnanlity  or  limits  of  which  cannot  be  aIic^vii  for 
any  penod.  in  a  direct  way,  by  any  «tieh  docu- 
menttt  a*  ilie  above:  vi/,.  I.  The  number  of 
Instances  in  which,  in  Iho  *hrtpe  of  opprt'ssion 
or  extortion,  injii<(tice  hi?  been  pnxliiced  by  an  > 
opalent  individual  in  the  character  of  plamtilf ; 
lo  the  prejudice  of  one  who  should  liavc  been 
defendant,  but  was  debarred  by  the  load  of  vex- 
Eiion  and  exjwnse  from  the  faculty  of  defending 
him«eir     2.  Thenumher  nrifistanoex  in  which 
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injustice  was  committed,  and  viiih  success,   for 
want  of  litigiitioik:  llie  wrunj^-dccr  trusting  to 
the  inability  o(  the  parly  wronged  lo  takt'  upOD 
'timself  the  cliaradcr  of  plaintiff  wth  effrcl. 

In  a  direct  way,  and  in  the  several  particular 
instances  in  iivhich  injuRhce  thite  produced  has 
tak«]i  effect,  iio  imrticitUr  documentscon  shew 
amounts  but  a  conception  of  ihe  a^i^gatc 
ia«s  may  be  dcducc<l  from  the  cx^mpiKalion  of 
the  quantity  of  money  necessary  to  defray  lie 
expens^v  of  a  suit  on  both  sides,  compared  with 
thvquantity  which  it  is  po^^^iblo  for  afathcrof  a 
.faroily,  in  the  condition  of  the  most  numerous 
class,  lo  hai'e  at  comiuand  for  this  purpose. 

Section  ll,~Ncgkct  of  Ertgiitk  jud^s  md 
i^isfntms  in  regard  to  this  kind  o/prr^poinM 
n'idojcc^ 

If  such  ai^  stand  above  exhibited  arc  indeed 
the  duties  of  the  lepts^lator  and  the  judge ;  negli- 
gent in  the  cxtreiiM.%  culpable  aJid  at  the  same 
time  cruel  in  tlic  extreme,    on   thl_s   important 
ground,  has  been  the  conductof  IJnglish  jud^ 
and  legislator*.    Were  an  enquiring  mind  to  tiirn 
its  eye  on  this  occaiiion  to  Wesiminfttcr  HaJ!, 
vrhat  would  it  see?  A  correct,  a  clear,  an  all-com- 
prehensive, aneas^ily  and  cheaply  accet^sible,  body 
ofevklencc,  iidnptcd  (o  the  cxigeiicit.'*iof  all  sui- 
tors, in  all  sorts  of  causes?  Alas,  no!  but  instead 
of  it.  a  parcel  of  disjointed  fragments,  composing 
an  imperfect  and  confused  and  shapeless  maxs, 
stained  throughout  with  mendacity,  and  drowned 
in  nonsense.     What  then  hav  iMren  the  conduct 
of  these  hi}^i-se»ilcd    possessors  of  delcf^tcd 
power  *   Take  savages  waiting  for  a  wreri,   or 
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rather  lik«  insurers  making  secret  preparations 
for  tlic  m^inufarttinn?  of  a  wreck;  iniitCQd  of 
oiakiof^  provifii^>n  by  (heir  own  irfduMry,  for  ihc 
requisite  supply  of  cridence  for  tlieir  own  use, 
tliL'V  bave  lain  by,  and  punifthed  suilora  for  ihc 
dcticif^ucy :  punished  them  for  ihc  not  having 
produced  Uml  prcci^G  Aort  or  individual  lot  of 
evidence,  which,  to  the  cxcltiaion  of  whatever 
was  attainable,  thev  were,  by  an  unprnmiilaratcd 
resolution  of  iheir  own,  prvdclcrtninixl  Uw 
ratlier,  in  thr  ^ay  of  an  c:r  f/oAi/tiUo  law,  such 
aa  are  ati  iler-iHionn  of  common  law  in  new 
cases,  these  miniMcni  of  ju?*iicc  were  pc4i'<kit'r- 
iPfiJiecO  not  to  accept.     Tbc;y  leave  undone  ttic 

Ithtnga  tliey  oiigbt  to  bai'c  done ;  and  from  this 
D^gHtive   trp?:paKfi   at   is,   th»t  ihev  derive  the 

.bculty  of  doing  thos«  tilings  whicn  tbcy  ought 

(-not  to  havcdane:  of  denying  ju&licc,  of  working 
U  of  producing:  delay,  vexation,  and  ex* 
If,  m  the  muuthi^  of  »iich  exalted  and 
privileged   sinners,  ihc   e^tablti^hed   and   com- 

tjinonded  confirssion  liud  amy  useful  rnt^nin)^, 
ibow  copious  might  it  not  Ik^  when  iK>inted  to 
Ihin  quarter  of  ihc  ofiicial  decalogue? 

ConfoundiufT  everyihiiip  that  requires  to  be 
dij^Cingi)i(3hed«  tlie  nomrnchturi^of  Englii^hjtiris- 
pradence  JncUKlos  under  the  same  gcnctal  name 
(reconls^l,  nnd  vvithuut  any  nanie^  of  iipecific  dh- 
linclion  under  il,  in^itruiricnU  rxhibiling  judicra] 
transactJons.  and  instruments  cxbilnlin^  public 
ollicial  contracts,  public  contractiml  wiitings 
of  the  more  important  kind^.  kin^'«  grants  fcoO' 
veyanecft  in  which  the  kinp  is  grantor)  &c. 

DiMin^inHhing,  ou  the  other  band,  by  an  arW- 
Iniry  and  lihifting  line,  two  cla^^es  of  objects 
betwe«i   whicli   there  ia  neither  any  nalural. 
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Ror  so  much  as  any  promulgated  or  perceptibly 
instituted,  difference;  it  lias  divided  courU  into 
rourlii  iif  record,  and  courts  not  of  record.  And 
whav  Are  the  courts  not  oi'  record  1  Any  infcrioc 
courts,  on  the  proceedings  of  which,  the  two 
superior  purely  law  courts  at  WesEininster  Hall 
btHtow  bul  8U  inferior  decree  of  credit.  And, 
among  llioiie  inferior  courts,  which  ^tancls  fimt 
upon  the  list  ?  The  Court  of  Ch^incery,  of  which 
the  daily  functions  arc  to  impede  and  over-nilc 
the  decisions  of  them  both,* 

The  Court  of  Chancery  not  a  court  of  record! 
Why  *o,  any  more  tlian  U:e  two  great  conunon 
law  courLs  undex  the  same  root- — the  Kiiis^'ei 
Bench>  and  Common  Pleas?  U  it  that  it  kee^ps 
no  records,  or  thai  its  records  are  framed  or 
kept  with  less  caro  ?  Lee  \um  answer  who  has 
occau«ion  and  jiowcr  to  know.  One  thing  I  will 
venture  tn  say;  that^  in  the  nipniorialK  uftbe 
instruments  aiui  acts  ascribed  to  the  court,  or 
to  any  member  of  it,  of  whatsoever  class,  there 
ift  Qt  any  rate  Ics^t  mendacity  and  nonsense  in 
the  court  that  proceeds  upon  the  Roman  model, 
the  court  not  of  record,  than  in  tlie  court* 
which  procee<l  upoii  t}ie  Anglo-Gallo-Nonnan 
model,  the  courts  of  record. 

On  this  head,  the  effrontery  and  imposture  of 
English  judges,  and  of  one  in  parttculnr. 
who  is  in  possession  of  eervinf^  a^  an  oracle  to 
tlie  reftt,-!'  presents  a  lesson  which  will  not  be 
deemed   undeserving  of  regard,  uiiIcsk   where 

■  A«  10  th«  Court  of  txcbcrper,  bcinf-  ft  •orl  of  notln 
court,  one  tide  of  it  a  Usv  iii4c«  tbc  oihvr  an  K^mt^  skJe,  tt 
mutt,  artOiOin^  Vj  pfnici^lp,  he  niriliierm  court  of  ncofd 
only,  nor«  nniin  not  of  i^Tord  onlv.  buf  hOlh  lopihtfr. 

t  L^  ChMf  Baroo  Gilbert,  n  Via  Tr«4tiM  9n  firadnKC. 


CMi^niL; 


jt  mcUL  orricn 


831 


the  bosoni  U  by  smijattir  interest  lortifi^  ag^ii«L 

Geotnettical  pn>positioii!i  Ite  had  heard  i|>okeii 
of.  tis  compo^in^c  a  cla«9  of  propofiiltoos  to  which 
iDen':£  assent  v^as  M-oiit  to  be  CT^^ged  by  qt^u- 
menu  cr  evidence*  univcri^ally  regarded  m 
irresistible,  and  on  Uie  Inilh  of  ^hiob,  wittkout 
danger  of  enuT,  tho  most  o>DHdcDt  reliance 
might  be  placed*  Under  the  name  of  diagrams, 
he  had  heard  :«poken  of,  a  apecicaof  hgureaor 
;*rapliicid  rcprcT^cntationfi,  employed  for  the 
expreauoii  of  those  propositiofiR,  and  of  tlio 
ai^iiEiumu  from  which  the  verity  of  litem  oe 
inferrtd. 

From  the  ttrat  month  of  bis  application  to  the 
study  of  the  En^lUh  law.  what  from  first  to 
ia«t  is  Itnown  to  ever)-  man  who  applies  him* 
self  to  the  study  of  that  most  corrupt  of  all 
systeinii  of  law.  must  Imve  been  known  to  ttii« 
ot«rle  of  English  law :  vi/.  Uiut,  iif  tht*  Mart  of 
instrument  or  document  called  by  Kngliah 
lawyers  a  rrairt/^  so  far  as  concerns  the  judicial 
class  of  records,  a  considerable  part  is  in  every 
inst&nce  a  ti^^ueof  felsehood  :  unworthy  of  all 
credit,  iu  fact  not  meant  to  be  believed,  and 
which  wotild  ihiTrfore  he  vls  innoKionii  as  it  is 
absurd,  werr  it  not  for  ihc  ob*cuhly  and  ambi- 
guity, uncertainty,  deception,  and  misdccision. 
which  is  tlie  result  of  the  entansrlemont  in  which 
truth  and  faUehood  toother  have  so  studiously 
and  effectually  been  involved.  Wiat  coutd  not 
have  been  unknown  to  this  projector,  and  in 
part  executor,  of  a  complete  abridgment  of 
En^iah  taw,  was,  that  the  fn)»ch<x>ds  oon- 
laincd  in  those  pretended  repositories  of  truth 
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litid  from  first  to  last  beea  babituallr  applied. 
a«  tbey  continue  lo  be  applied,  to  the  purposes 
of  depredation  for  the  pra^i  ofihe  judgfe.<4. 

Bui  the  more  abundant  »tid  mi.srhievouA 
ami  profitable  tbe  fal^liood  -Vk-ns, — niiscbicvoua 
to  the  people,  profitable  lo  the  anlbors  and  tbcJr 
confederates;  the  more  urgent  the  need  of 
airatain^  e\"crv  ncnt*,  of  heaping  falscbood 
U[M>n  falseliooa,  for  the  piirfiose  of  renderiog 
incurab!etheblindne*-softne people,  aiidcau*iiDg 
them  to  venerate  this  tussue  of  pernicious 
fakehood,  os  if  it  vrere  a  body  of  pure  and  spot- 
less truth. 

Accordtndy,  at  the  outset  of  hU  treittse  on 
evidence,  these  repositories  of  notunous  faUe- 
hoods  are  without  limitation  spoken  of  under  the 
rhcloncal  and  sophistical  dcncniuiation  oi  e/ia* 
gmmc  (diagrams  for  tho  dcfnomtration  of  rightj, 
and  as conriposinir  aspeciesof  evidence,  in  com* 
pariaon  of  which,  all  other  evidence  U  weak  and 
un\ati>ifuclury ;  a  )tpecies  of  evidence  i>ossesft- 
ing  the  attributes  of  certainty  and  infailihilitv, 
Aoec  attributes  which  in  truth  arc  radically 
incapable  of  entering  into  anything  that  ever 
went  by  tb«  name  of  evidence. 
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CHAPTER  IX. 


OP  PRtAPPorNTED  EVIDENCE,  C0N5IDEUKD  AS 
APFLtED  TO  LECALLV  OPERAHVE  FACTS 
AT    LARGE. 

SEcrroy  L— £^c  f^f  jrgisti'athri,  as   applied  to 
Ugallif-<^'ctive  facts. 

Br  the  denomination  thus  a&&igned,  the  facts 
in  ([ue  At  ion  are  dislUigiusheii  Irnm  all  olhen<, 
and  at  the  same  time  ilie  r<^a»oii  why  Ihey  ought 
to  be  had  in  remembrance,  and  placed  npoii  the 
fGok  of  preappointed  cndCDcc,  is  hrougiit  to 
fiew. 

If,  in  Ihf  inslunce  of  any  given  riglil  or  obli- 
gation undeitakL^n  by  iaw  to  be  established,  it 
DC  necc»5ary  to  justice  and  the  general  welfare 
of  the  community  that  it  be  established  and 
carried  into  effect ;  it^^illbe  equally  necessary 
ihat  the  existence  of  that  evidence,  ivithout 
wbicli  »»th  efitTt  cunnot  (uke  pliice,  should  be 
ficcnrcd.  But,  even  although  in  any  such  in- 
stance the  eflectuation  or  n'Ufttration  of  ?>\xc\\ 
ri^t  nr  obligation  were  in  itself  a  matter  of 
indifference,  siill  the  exi^^tence  of  preappointed 
evidence,  of  a  nature  to  secure  the  effectuation 
of  such  right  or  obligation,  wonhl  not  l»f  ittattcr 
of  indifferenct? :  for,  of  such  evidence,  when  by 
means  of  it  the  fact  evidenced  by  it  ia  known  to 
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have  had  place,  the  c6fcctis  lo  present  iitipi 


side  hopeh 


'hile. 


rcndcrint; 

of  the  want  of  sucli  vvidtfiice,  a  imtuml  Hnd 
frec^ucnt  effect  i&,  the  renclcniig  it  matter  c( 
doubt  ^vhetlicr  the  fact  had  place  or  no;  of 
which  doubt,  litigation,  with  lUc  vexation  Ukd 
expense  attendmg  it  on  botli  side?,  and  the  dis- 
appoinDnent  on  one  or  both  sides,  is  tbe  bitter 
fruit, 

JJiit,  in  many  int^tauce!^,  8nch  registration, 
howsoever  de^iiniblc,  will  be  found  unattainable: 
and  in  i>nrticular,  in  every  in^tnnce  in  which  the 
effect  of  such  rcffistration  would  f^shether  on  a 
noD-pcnal  or  on  a  penal  accuiuil)  be  ntifavourable 
lo  the  only  individual  or  itwii^idualj'  from  whom 
the  information  of  the  ^t  could  for  that  purpose 
be  obtained. 

Moreover,  inmany  instances,  such  re^st  ration, 
though  of  itxelf  desirublc,  mj^it  be  n|>ou  the 
whole  prudtintiuUy  orevtra  physiculiy  iinpnicli-- 
cablc;'— physically,    becau**  there  exists  no 

Ecrson  by  whom  the  proccs**  of  recordation  could 
c  performed  :  pnicicntially,  bccauso,  if  any 
person  exist  by  whom  it  could  by  possi- 
bility be  perfunned,  there  exint^  no  |»erson  by 
whom  it  could  Iw  pL^rfonned  in  a  proper 
manner;  i,  c.  in  such  manner  as  to  render  it 
more  likely  to  be  preventive  than  promotivo  of 
consequent  mi^decimon,  and  at  the  same  tioke 
without  being  productive  of  prepomlenuit  coUtt- 
teral  inconvenience  in  the  Kha|>e  of  vexation  and 
lexpen^LC. 

The  caj*es  in  which,  as  above,  such  recorda- 
tion is  impracticable  (physically  impracticable), 
require  to  be  noted,  were  it  only  foi  ilte  purpose 
bringing  to  view  the  limtu    opposed   by 
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aece«iuly  to  Ihft  exertions  of  legislative  provi* 
dencc  id  tliij^  line  :  to  the  cod  that  the  Ic^Blator 
may  not  be  hubjcctcd  to  the  imputaiion  of 
BegligCDce,  for  not  mming  to  overleap  tJie 
bouit^ariefi  of  poitsibility ;  and  at  tlie  5aine  lime, 
that  lie-  in»y  iioi  %etsk,  m  tlie  im|MiHi^il)iIiLy  i>f 
making  prDTiKion  to  this  cflitct  iu  »ome  inMaiice^ 
an  excuse  for  omitttnir  it  in  cnsc»  to  which  the 
natural  aud  mHCparablc-  bar  doc£  not  extend 
H»eir 

From  what  is  abo^-c,  five  rules  pr«seiii  ihcra* 
Hvlvi^  st^  profier  on  the  part  of  the  legislator  to 
be  kept  in  remembrance. 

1.  To  look  out  for  .such  dificrent  descriptiooA 
of  lenlly-opcmtive  faet?«  a«  may  be  found  bus- 
oeptible  of  recordation,  viz.  vrithout  preponde- 
rant incouvcnienc«,  9»  abo^e. 

2.  To  loc^  out  for  imch  peraons  as,  being  6t 
111  point  of  <)uali&:atkiivi  (intellectual  aa  well  tm 
moral),  may,  on  each  rc«pcclive  occa5ioo,  either 
be  found,  or,  withwit  preponderant  inconveai- 
cnoe,  rciulerci),  in  each  case,  willing  to  under- 
take ihe  thar^-. 

3.  On  each  occasion,  to  make  provuiion  fluch 
ns  the  ca?^^  admits  of  for  thr  vunty.  for  Ihe 
corrcctnc.'is  and  complctencu,  of  tbc  elalemcol 
80  recorded. 

4.  To  consider  with  himgelf  and  detennine 
what  legal  cfTecl  shall  be  given  lo  the  preap- 
pointed evidence  thus  collected  and  prest^rved. 

5.  To  make  due  provision  for  adapting^  lo  his 
own  use,  in  ever>'  practicable  >^apc,  tbc  inform- 
ation which  has  for  it»  more  immediate  object 
the  ^vin?  effect  to  the  rights  c*vtabhshed  for 
the  benefii  of  the  particular  individuaU,  on  each 
respective  occasion  partvcalarly  considered  :  in 
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a  word,   lo  apply  it  in  the  ag:sjcgQtc  to  the 
statistic  use*  of  which  it  is  ftuftceptible. 


SrcteoxIL — Pacts ca fit ngforngisiration^  what ' 

1.  FaclAof  a  rcgulBrly  occurring  nature  :  vit. 
such  as, — though,  individually  taken,  not, — ^jr^t. 
taken  in  8{>ecie,  their  rocuTrence  may  bo  coo* 
sidered  qs  cenain. 

J.  Fuffs  iiffecl^Tig  ttmtliium  hi  iife.  Take  for 
examjile,  the  articles  of  |mncipat  importance, 
which  appear  asfollows: — J.  Deaths;  ^.  Uirthii; 
3.  Marriai^cs :  to  which  may  he  added,  tbou^ 
comparatively  casual^  4,  Arrivals  at  majority; 
5,  Declarations  of  insanily;  6.  Dtfclarations  of 
diAsoIutian  of  marriagp,  othrrwiiie  than  by 
death;  7.  Entrance  into  contracts  ot  apprentice* 
ship;  8.  Diesoluiion  of  such  contracts,  other- 
wise than  by  expiration  of  the  term;  9.  En* 
trance  into  i^irtnei'ship  coiuracts;  10.  Disaolu- 
tionof  parlDershipcoiUr^cIs;  II.  AppointmeDts 
(g  otiRciaJ  siluationn;  12.  R^movaU  from  r«flicial 
situation!!. 

'  2-  FaclscoUative  and  ablative  uith  relation  to 
raw/r^c/^  taken  in  the  Inr^st  seiiKe ;  induding 
the  makini^  of  wilU,  and  other  conveyances. 

1.  Entrance  into  anyconlraets  other  than  ihe 
above.* 

*  In  ic^w^  to  conlrtcU  in  e«nerft1.  «Ad  mttrikifc  coa- 
Itactiin  imniculAf,  f]i«tiii^ui»h  beiwMA  llie  ro^itmiioa  of 
thf  contrnrrt  iu^tf  (i,  f.  tb«  mtnim«nt  oT  fra-irrsri,  trb««i 
lber«  u  «nc),  and  iKo  roconlitwn  of  lli»  mkcd  ftd  of  tb« 
eotnoM  i&lo  «  ccmtntcl  of  the  «pccl«  in  ctuotiooit  tj  or 
bctwMfl  tlie  puty  nr  pfi/i)«i  in  i^iif  )ilii>ii-  One  ajtc  of  odW 
ma^  Iv^  titicttlot  the  ono  purpott,  mother  foribf  otiker.  In 
prtciico,  the  oD«  incident  mny  t>e  ccniJnnrly  Ibc  i«bf«ct  o^ 
refistrtttlDii,  l^c  oiher  vvldoai  ct  D4t«r.    In  Eoflvkd.  fct 
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2.  Dissolutions  or  modifications  of  contracts  : 
in  the  several  ways,  by  which  the  several  sorts 
of  contracts,  according  to  their  respective 
natures,  are  capable  of  being  dissolved  or  modi- 
fied :  such  as  expiration,  performance,  receipt 
of  money,  &c. 

In  regard  to  entrances  into  contracts,  and 
dissolutions  of  contracts  ;  whether  it  be  eligible 
upon  the  whole  that  registration  should  take  place, 
will  depend  upon  the  joint  consideration  of 
the  importance  of  the  contract, — the  probability 
of  non-notoriety  when  notoriety  is  requisite, 
and  of  oblivion  when  remembrance  is  requisite, — 
and  the  vexation  and  e^tpense  attached  to  the 
operation  of  recordation :  taking  into  the  account 
of  vexation,  whatsoever  unpleasant  circum- 
stances may  be  the  result  of  disclosure.  See 
above,  Ch.  11.  on  contracts, 

IL  Facts  of  casual  occurrence:  casualties^ 
taken  in  the  largest  sense. 

1 .  Deaths :  viz.  when,  by  means  of  marks  of 
violence  or  other  extraordinary  appearances,  a 
suspicion  is  afforded  that  human  agency  (posi- 
tive or  negative)  may  have  been  contributory  to 
the  efiect. 

2.  State  and  condition  of  persons  or  thingB, 
in  consequence  of  deterioration  supposed  to  be 
the  result  of  delinquency:*  together  with  any 
other  circumstances,  the  remembrance  of  which 

twenty  insiaocea  of  marriag^B  entered  into  and  regiitered, 
there  ts  not  perhaps  more  [than  one,  of  a  marriage  seUle- 
mcDt  (t.  f.  a  marriage  mstrament  of  contract)  entered  into  i 
nor,  except  in  two  or  three  counties,  any  one  of  a  marria^ 
Bettlement  regiitered. 
*  TbiH  belongs  to  the  head  of  real  evidence.    See  Book  V. 
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majr,   for  want  ijf  tt^tceAy   recordatMW,   stand 
exposed  tr>  dcp^tioQ. 

'S,  So,  ^whcrc  supposed  to  be  the  result  of 

_  ly&ical  calanuty  ;  m  so  far  as,  in  consequence 

iff  fiuch  result,  Iresb  rights  and  obliE^tions,  at 

;the  charge  of  this  or  ihat  iudividual.  may  come 

^into  existence.     Thus,  by  the  calamitv  of  five^  a 

rig^t  may  accrue  to  the  jtmpneint  of  a  house^ 

attended  tvith  a  corTe5(K>T)(loiU  obligation  at  tbc 

charge- of  an  occupier  or  an  mr«utancc  office. 

4.  To  the  lifit  of  facts  of  casual  occurrence, 
nmy  be  added  (in  tliv  character  of  facts,  the 
tvcordatlon  of  which,  in  the  ^amo  mode  and  by 
|ibe  aame  hands,  may  be  subservient  to   the 

iipoacs  of  justice),  any  fBcts  ao  circumstan- 
oed,  that  the  means  of  piesemin^  them  to  the 
cognizance  of  the  jtidge  may  be  n^anting,  unless 
the  testimony  of-Huch  pentoas  as  (from  llie  havinnf 
stood  rn  relation  to  them  in  the  ehamctcr  of 
percipient  witnesses;  are  competent  to  speak  to 
them  in  the  character  of  deposing  witne^sea. 
be  collected  at  a  time  in  which  the  collection  of 
it  in  the  ordinary'  and  re^lar  mode  is  impracti- 
cable: the  percipient  witness,  for  example,  on 
the  [wiiit  nf  leaving  the  connlry,  and  the  stop- 
ping of  him  either  fihysicafly,  or,  in  respect  of 
preponderant  inconvenience  in  the  shape  of 
vexation  or  expense,  pt-udentMlfy^  impracticablo. 

Sect.  IIL — HcgiMfntion,  by  tvhem  pciifonttabk? , 


In  each  case,  the  propriety  of  the  choice  will 
depend  upon  two  circumMances  :  1.  The  trutt" 
vmrthuteu  of  the  person,  legard  Itetiig  had  to  the 
particular  species  oi  factm  quedbon :   2>  Tli^ 
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vexation  aiul  expcik^e,  if  any»  uttftclwd  to  the 
einiilujmatt  i»f  sucli  person  in  stwli  cu&e. 

Tbc  triut worthiness  of  the  functionary  (mean- 
ia$  the  relative  t^Ufit^vo^tbincs^,  as  abore),  will 
ag^in  depend  on  tbc  importance  of  the  fact, 
coupled  wiih  tlie  nature  of  the  securities  thought 
Si  to  be  cinpli^yed  for  t^curing  the  verity  (j.«. 
the  currectnevs  and  t^nmletenevsij  of  the  cvi- 
deikCe  neccasu-y  to  enable  the  recordation  to 
fiiifil  the  purposes  for  which  it  is  intended  :  of 
ivhich  in  the  next  section- 

If  the  form  of  the  entry  be  reduced  to  a 
certain  decree  of  sitDplicity;  and  if,  in  a  fonn 
thus  simple,  the  modt?  of  recordation  t>e  itdequate 
to  the  fuUdmeiit  t^all  it«  purjiases  ;  niei^e  nwral 
trufttworthinc^^s.  including  in  that  view  respooi- 
ftibjlUy  in  both  its  senses,  may  be  the  sole 
object  of  regard:— but  if  intellectual  aptitudo^ 
and  this  of  so  peculiar  a  nature  as  to  come 
under  the  denominaticm  of  scii-nlilic,  bt-  moreover 
recj  ui^ile,  a  imiportionablc  degree  of  nicety  and 
ditiicnlty  ^ill  of  course  be  attendant  on  the 
choice. 

For  the  registration  of  facta  of  a  reguhrly 
occuniiig  nature,  as  above  exemplified,  provi. 
Aioiiha.srommonlyenoughbeenniade  tnpmclice. 
^nd«  coni|)etent  to  the  ta»k  have  accordingly 
Seen  found  for  it :  nor  ha5  the  finding  of  them 
been  attended  with  any  con^^iflenblc  difficulty. 
What  difficulty  there  may  be,  ecemi^  confined, 
accordingly,  to  the  finding  of  hands  competent 
to  the  regiHtration  of  fartsi  of  casual  occurrence. 

In  thi'  *pecie-«  of  judge  styled  a  justice  of  (he 
peacCt  the  official  establishment  of  Uic  Bntish 
constitution  possesses  a  species  of  pubhc  fiinc* 
tionary  well  adapted  for  this  purpoftc. 
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Ko.  ulterior  functiciie  of  this  nature  can  by 
tlii-ir  import»tiou  presL'til  ^demand  for  a  grv^ter 
degree  of  Ifustwortliiiiesfi,  intellectual  as  well  a^ 
moral,  than  i*  presented  by  several  of  those 
fuQcltoDS  ofwhich  he  is  possessed  already." 

From  the  class  of  attornies,  pemonf^  ai^ 
l^tteti  without  the  plea  of  necessity,  and  at  the 
choice  of  parties  litigaiU^  (ami  without  otiier 
restriction  or  condition  tlian  Ihatof  having  two 
ench  funelionarie&  named,  one  on  each  -sidc^., 
for  the  exercise,  und  even  the  dcfinilivc  cxcrctsc, 
of  that  part  of  the  judicial  funetion  which  qod* 
ftistfi  in  the  colk-etioti  nf  evidit^ce-t 

To  prevcnl  di.rporitiun.  oi  at  &ny  rale  deterio- 
Tation,  of  ei'idcnce,  is  the  only  (but  it  should 
6ccm  the  just5  proiind.  on  which  a  departure  of 
this  sort  from  ihc  oitiinary  mode  of  co||ti?iing 
evidence  can  be  defended  :  and,  in  a  case  of 
such  nece&ftity^  (he  recurrence  to  hands  of  this 


*  ExfttnpIcK — l^  Recordation  or  i  riot  commttlfid  in  Kis 
prcsencf :  and  ttiia  evidence  ttndcfcd  fuJBckutof  iittlt  to 
grouod  B  coiiiii^ljcni  proiiouticcd  by  hiiiiEicirav  judee. 

t.  Rttaminaiiori  of  a  jioor  pereori,  for  ihc  purpose  of 
ucerUmint;  lat  tL»Ul«(iii'Tit :  i.  0,  Ihc  liuUict  na  wbkh,  |q 
cast  of  inJi^iicc  on  h'm  pArt,  ihi^  oblij^utioa  of providjagliitu 
Will]  ^ubvLBtEHcr  HmM  hi:  cbargoJ. 

3,  EwftiuUaiionB  pr^parntory  to  clecUion,  in  ih^  ta«t 
ir&rioiT  or  olVi«i  comih,  panot  ftnd  noti-peanl,  wbich  hdvc 
beta  c^^iQinittcd  to  hh  co^iunce- 

4-  EKniikinntioriH  pi^pnratory  in  prnvUional  inotrtrerahoftt 
in  prnni  cn»c«  dccmrtl  of  (00  bi^h  a  Dfltut«  lo  bo  coinmrttcd 
dcnaitivol^  ti>  liia  cofcninmco. 

t  Vie.  in  iltc  ctt«nii:tci  of  comuiiMionri >  ftir  ttr  talriw 
^^pMiiicnt  lo  \ye  rmploycd  in  a  court  of  equity.  Th«  occil- 
iiocjOTiifbivh  <h«  cxumintr  ((iut^h]i)1h«dcnoom]Mion  git«it  to 
tbc  fToUccunir  judge)  \i  n  pcrmaorol  ofTcc^r,  i*  rotjfiticd  lo 
the  cniK  wlwrv  tlie  plico  of  rinminiilicni  liri  wlibm  a  \mM 
diitince  of  ih«  n^ertopolii. 
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description  miglit,  it  Hlmmld  «ecm,  b^jtuitified 
upoD  ftt  \cAAi  dM  good  groimda,  m  wlieti  th« 
samo  hands  arc  employed  vitlK)at  uy  Auch 
plea  of  necesflitVt  as  abore. 

la  rcjfard  to  te»limony  having  for  itx  subject 
legally  ojieiative  facts  rakea  al  larger,  ^of  which 
facts  coJlatJve  or  ablative  in  relation  to  pto|)erty 
may  serve  for  example);  by  what  sort  of  regi»» 
tmtor  tbey  KhaJI  be  collected, — viz.  whether  by 
ibe  judge  of  the  competent  judicatory,  by  a 
functioimry  of  ihe  jiidiirLal  cta«H,  or  l>y  a  fuiir* 
tjonary  of  the  notanal  class, — will  depend  upon 
the  probable  absence  or  presence  of  a  «ufficicnt 
length  of  time.     If  there  be  no  want  of  time, 
the  «ort  of  functionary  who  on  other  oceasionfl 
i}(  re^nlL*d  afi  bej^t  qualified  to  the  n*ceptioti 
and   cxtmctk-n  of    testimony  destined   to  be 
applied  to  a  judicial  purpo&c,  is  the  sort  of 
functionary  to  be  employee  in  this  as  in  other 
cases.     If  tliere  be  a  certain  or  a  pn^bable  want 
of  time;  if  the  occasion  be  so  fugitive,  that  it  will 
not  he    within  the    power  of  a    functionary  m 
seated,  and  in  a  manner  fixed  to  a  hpoU  to  arrest 
it  in  itA  fligbt;^tbcn  comes  the  necessity  of 
admitting  the  fierrice  of  a  functionar)*  of  the 
other  claiisi,  whoese  »eat  is  of  a  more  plianl  and 
ambulatcTty  nature.     Under  Ihe  bead  of  waiil  of 
time,  is  in  effect  included,  on  the  pari  of  such 
magistrates  tks  can  be  applied  lo  within  the 
hour,    want   of  iDcUnatiou   to    umiirt;ikc   tlic 
bufEiness,     Not  only  in  re^)ectof  ihi;  time  of 
drjiDg  the  business,  but  in  rvspvcl  of  the  choosing' 
whether  be  will  doit  at  all.— ^Iie  magistrate, 
serving  justice   upon   those    gratuitous    tcrmj 
on  which  justice,  by  thia  species  of  judge,  is 
VOL.   ir.  T  T 
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always  Ferrcd,  is  not  nor  could  easily  be  eub- 
J€Otea  to  any  inflexible  obligation.  The  futic* 
ticnmy  of  the  notarial  cla<is,  id  like  preseni 
instance,  is  so  far  in  the  aaiiic  ca^c  :  but,  in 
the  dSBurancc  of  profcssicnal  cmolumcDt^  he 
beholds  au  inducement  over  and  above  any  that 
applies  in  the  other  case.* 


*  Of  preappointed  eviJcnce  of  the  iJ»ftori|it>A«  bvrvr  in 
quo^lion.  tie.  ctidencir  of  mi><:i^lLbn<.'oui  fnotc*  rocvtrcd  uid 
cilnr-ici]  cidii^r  !iiJieL!i-Ji-riL]r  l<J  iiliuiitio»H  fn  JiutocvdcuUy  to 
tbc  linio  r<^giiUrly  Appf»^nt/^(1  for  tnr  collr^tinn  of  ib^  en- 
df^n^ff.  tVic  pnLclicc  oMho  Eng;ljtl4  «^uity  coaru  Afford  tvro 
iao<lincftLiont> 

1.  Otic  i»,  ilknciuninnUoii  in  pcrputuavi  rr't  pitTj^riatn,  ui«d 
for  t^o  aPCiiblTshincat  of  a  lille  to  »  c«r(aiij  (uUj«rt<4Datt«r 
of  property,  (auppotu  ul  «e1aifi  in  lanU),  witiioiit  &ny  pAttU 
culai  npcctniioa  of  any  particular  ocuuuon  on  whtcL,  u>  llkc 
wny  cf  litigatiuri,  Budi  «?tidvno*  wlI)  colhi'  Ui  U*  cinploytM] ; 
ftnd  iiriit«rcircuTnstimc«Bin  which  it  is  net  ^«gBnil^dftBiQaJ 
jmrnodLOtdlan^rofperiGbm^. 

2.  Tim  oibfliia.  thf  cxanLuiatiOQ  de  Unsttte^  wKru>  f<;rllitt 
purptyi^  of  ttnme  fluit,  drhc-r  Bc'tijully  bc^i^iin  or  in  ront^naplft^ 
tton  to  be  bt^^n,  (the  forms  of  procciiure  not  ftdnitliBg of 
tbo  collection  cf  the  aitjclea  in  qucatioa  by  the  ordtusry 
collecting  jvdgc  at  tliij  le^ularly  ^ppoiiitca  txa^  of  ibe 
c*iia»),  iih  allowed  lo  he  ctii\eciei\  by  ii  juirry  or  one  eidn  of 
thr-  cnuftC,  nithodt  ihi;  participation  of  striy  narty  on  tho  otbtr 
side  :  bui  onth«t«rmsof  notbcin^a4nutt«d,  if  tholMtknoBj 
of  the  rame  person  be  ca|iab)«  of  baiii|:  col1ecC«4  mt  lb* 
r«D:uLu  time  in  fh«  regular  mnrfp.^ihp  pdrtir^  on  th^  Oilier 
mJo  baring  l))G  opportunity  ofappTymi:  (o  U:ir  witnow  Uut 
iMCt  of  LntoiTOtrftlion  ivliich,  in  llic  mode  of  co1Ikiio|^  «ii<1 
friEiracttng  employed  by  the  oqiiiiy  courts,  i»  c«ll«4  eron* 
tfxtrmiQf if  10" ,  but  whieh  i>  viddy  dificrcmi  in  ill  naluro  smd 
offccit  froni  that  which  Ttadcr  the  »ainc  nniDC  u  <^pUiycd  ii^ 
tbo  common  Uv  comts.  Thi»,  in  a  word,  is  Iibc  ■umIs 
employed  fbr  aioppin^  fugftivF  isridenee,  in  lh«  quo  iq 
vrhicb  it  »  KgordiM  il«  being  in  immediate  danger  of  pontb- 

If,  in  cither  c««e.  tiie  prearrYitiuii  of  ihu  eriiknco  h^ 
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Section   IV,— /few  to  warMir  the  vrr'Ug  of  tie 
cvulert€t  i/hu  provided, 

Eridcuce  being  aubsenrient  to  justice  no 
otherwise  thoo  in  so  for  u  it  is  undcccptitiouH ; 
evidence  tbit,  by  retson  either  of  incorrcctDefiji 
or  inL-om|»1etene«$,  provi^jt  decoptitious,  b^ing 
woTM.-  than  no  evidence  nt  «iil ; — the  attt'iition 
bcfitowcd  OQ  the  securing  the  cxi&teoce  or  tlie 
evidence,  would,  if  produced  by  a  slcadyand 
coDipKliCJi»ivc  regard  to  the  cnda  of  justice, 
be  accomponied  with  an  attention  enually  ftolU 
eilouH  to  MOTire  the  verity  of  auch  evidence. 

As  to  tlic  bstriuiicnta]  ammgemenlsi  heitt 
adapted  to  this  latter  purno?%,  ti^ey  have  over 
and  over  ajc^uin  been  brought  to  view.     And  in 

J  articular,  under  the  head  of  preappointed  cvi* 
enee,  tiK*  cvontual  DeceAHity  of  employinfj^  them 
li»»  been  bmughl  to  view  in  thu  imitance  of 
judicial  and  othrr  official  oidence- 

Id  the  case  of  tiuA  species  of  preappointed  evi- 

nally  bMii  th«  end  Tor  die  accomptbhaioii  of  wtuffa  IIm 
iiatiitution  wM  fruMd  i  Om  modt  oT  Goll«ctio«  tppoiatol, 
ind  ttiiat  th«  deiicstiioa  of  tfw  Qwciu  or  fmciiOBtrr  lo  be 
cmplojvcV,  would  haft  bmi  ad^rtod  to  tbe  IWghhi«D»i  «ni1 
vrgenqr  of  ih*  oMsdoa.  Bat,  MtlfcarialUftliuUAC*  norm 
asjr  other,  hu  th«  Bsftiili  tachaied  iBOda  of  pcondon,  ufidcr 
lajr  oliUBodificalia«»,bMiiii|iU7du««ttd  to  ftn)r«uclicfid. 
^luiNAlMid  bMi|i,locwieh,not/iptfaur,b«il  vowy;  ihepns 
vkmt  dnwiai  ind  filisf  of  lo  »Mraa(M»r  ctMtd  n  UU  h«4  boon 
fvadntd  MecMory.  WhoJ  ibc  bill  ikwji  do.  b,  ihc  pvitin;^ 
nvoey  bCo  the  wckrt  of  the  j««k<^  and  other  hw^rre  ^ 
varioua  torlB  aiid  uw* :  wbftt  UiQ  bilJ  does  oot  do,  u,  con- 
IribuUn^  to  the  <onoetioti  of  Cho  eridwe«.  While  tho  hill 
tii|oiB^th»»Khlulbrmk,  ihoefiJence  prriihr«:  ih^  b^ivt 
cdtocMd,  o»d  th«  vYidence  which  ihonhl  hnrc  bott  tol^ 
hnrd  BMC  rolWviffd. 


044 


IHmAPr-OlNTBD.  [Bo»K  IT, 


dencc,  as  in  tJie  ca^e  of  ercrj'  other  species  of 
eridence,  justice,  for  the  reasons  &o  often  given, 
requires  that  on  each  occaisjoti,  unl^^s  in  case 
of  preponderant  inconvenience,  it  be  prciiented 
in  the  best  shape  |x>ssible  :  the  verity  of  it  pro* 
vidcd  for,  not  merely  by  eventual  punishmcnl 
and  by  interrogation,  but  by  counter-interroga- 
tion by  or  in  behalf  of  each  individual  party 
whose  interest,  in  case  of  incorrectness  or  nia- 
teriH]  inronipletene^son  ihc  [t^iilol  the  evideiicv, 
is  liable  to  DC  impaired  by  it. 

When,  merely  in  contemplation  of  future  eon- 
tinf^cnt  tuils,  and  therefore  anlcte«iently  to  any 
such  suit,  evidence  for  lhecsiablifsli(nt*iii  uf  any 
such  lettallyHDperativc  fact  as  is  here  in  qneKtiun 
IS  (as  abrpvp)  collected, — interrogation  by  or  in 
behalf  of  any  such  party  so  interested  is  impos-^ 
fliblc:  no  £ueh  party  being  as  yet  in  existence. 
Therefore,  in  the  best  of  all  shapes,  the  collec- 
tion of  preappointed  evidence  is  not  po^f^ibW. 
What  rcmairmi  to  be  tUme,  in  to  collect  it  in  the 
next  best  j^hape  ;  that  is,  the  depo?$inf  witncAH 
speaking  under  the  cheek  of  eventual  punish- 
ment, and  fiubjccl  to  interrogation,  lo  be  per* 
formed  by  ihe  cvidence-colleclinpr  judffc. 

Say  that  in  every  case  the  testimony  shaft  be 
presented  in  tlie  best  hhajie  in  which  il  can  be 
presented ;  say  but  this,  and  the  legal  effect 
projKT  lo  be  given  lo  preappointed  evidence  col- 
lected n.s  above,  is  determined.  Presented,  in 
the  first  instance,  in  the  best  shape  of  which 
preappointed  evidence  is  sui^cptible;  if  that 
interrogation  ar  counter- interrogation  which  is 
neccjisary  to  the  putting  il  in  the  very  best 
shape  be  capable  of  bemg  applied  lo  it,  and  the 
party  concerned  in  intere^^t  ccdis  for  the  faculty 
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of  applying  it,  let  that  aitditional  security  be 
applied  ]iccordint*ly.  Hut  if,  by  uny  L-iivum- 
A^nce,  aiich  cu4Jntef-inte  I  rogation  liav-c  been  ren* 
dcrcd  impracticable, — rcndejrcd  »o.  forxxample. 
by  death.  Jnsanilv.  or  cx{>atnation  coupled 
with  non-jiiAliciabtltty,  on  the  part  of  such  de- 
posing tritneHA;  then  let  lU  in  »uch  itsoext  best 
fnrm,  be  rereivt'*!  fi»r  wbai  ii  iii  woi  th.  Evidence 
thuft  imjterfectly  sulijtcted  (o  iitternigatkin  will 
always  t>e  more  trustworthy  Uian  evidence  alio* 
ccther  uninlcrrogated  ;  more  tnistworthy,  ihere- 
Jorc,  ihan  nlFida^il  evidence,  upon  which  alone 
caii«eN  to  any  [lecuntnry  amount  are  in  nudi 
vast  nnnibrnt  drtenninecl  in  Knglit^h  practice; 
much  more  than  evidence,  the  verity  of  which 
has  not  for  its  security  cither  the  ROnitiny  of 
int^no^tion  or  tlic  fear  of  eventual  pnnijihment, 
■sin  the  ca^te  of  hearsay  and  ca3uully*wriltai 
evidence. 

Ruppow.  for  examplo,  a  witnejui  whose  Icati- 
mony  is  necessary  to  the  proof  of  Rome  import- 
ant legally^opcratiTC  faot»— a  marriage,  the  exe- 
cution of  a  la«t  will,  or  other  inMrument  of  cnn- 
Inicl !— suppose  biaa  embarked,  anrl  on  the  jioini 
l^aailmiz  for  a  rmtnlrj-  suliji.-cl  toa  foreign  fftate, 
bat  visited  on  board,  and  his  testimony  col- 
lected, the  vcsACl  being  detained  for  that  ptir- 
,poffe,  by  a  htnclionnry  armed  with  the  ne<^s- 
sary  power:  (in  England  suppose  a  justice  of 
the  peace,  or,  in  delault  of  a  juNiice  of  the  peace, 
an  atti»mey,  to  whom,  under  the  cniMiitiona 
alKiie-mentioned,*  a  tiermancnt  commijision  for 
that  purpcrse  has  been  tlioiight  fit  to  he  entni«tcd .) 
Whatever  additiiwial  security  for  the  correctacM 
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nd  complctezKgs  of  the  endence  so  collected 
can  Ik;  jjiven^  should,  in  Uie  (^vent  of  a  suit 
gruuQclca  on  such  evidence,  and  aL  the  in9taDC« 
of  a  partrmtcreated,  be  afforded.  Not  only  the 
Wit/tcsnt  i^houtd.  in  the  event  of  his  being  after- 
wards forthcoming  or  by  any  other  means 
justiciable  and  interrogable^  be  subject  to 
interrogation;  but  ko  ought  t!ic  justice  of  peace 
or  the  altornej'. 

In  the  case  of  the  justice  of  pence  or  of  the 
attorney,  what  is  possible,  just  po^tblc,  is, 
that^ — in  confidence  that  the  evidence  will  not 
come  to  be  made  use  uf,  and  subjected  to  judicial 
scrutiny,  lilt  alter  he  ha&,  by  death  or  expatria- 
tion, been  placed  out  of  the  reach  of  interro- 
gation,— he  may,  for  the  purpos^e  of  favouring 
i^me  individual,  whose  probable  interest  in  iho 
matter  of  tlie  teslimony  is  in  his  \iew,  collect  it 
in  a  manner  partially  and  purposely  incomplete. 

But  the  existence  of  such  a  plan  of  improbity 
cannot  reasonably  be  considered  as  in  a  prepon- 
derant degree  probable.  Tt  is  not  probable,  that, 
in  consequence  of  the  corruption  in  miestion  on 
the  part  of  the  judge,  the  number  of  inslancea 
in  which  evidence  not  only  false  but  deceplilious 
&hall  have  been  collected,  M-ill  be  anything  like 
fo  great  as  the  number  of  instances  in  ivhich, 
for  want  of  it,  evidence  necessary  to  the  support 
of  ;i  just  right  will  have  perished,  and  the  right 
have  been  thus  defeated. 

At  any  rate,  no  such  danger  can  consistently 
be  considered  as  preponderant  by  a  master  of 
the  rolU  or  a  chancellor  by  whom  an  attomcT 
is,  under  tlie  name  of  examinincf  elork,  or  clerk 
in  the  examiner  a  office,  appointed  and  employed 
to  collect  tlie  whole  body  of  the  evidence   for 
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pecuniary  causes  qF  iIhj  Uiehcst  niagnitudd,' 
ititting  M'iUi  the  depofting  witness  in  a  cIomC 
with  locked  doom,  free  fnMii  all  apprehcDfticNA' 
of  Ix^tiig  .Hobjccted  to  any  Ruch  interrogatiou  Bit 
i»  her£  propai^^. 

in  a  code  drawn  up  for  this  purpose,  Bcveral 
pporUiOQs  present  theRi»;elve!«,  which,  if  ^von 
la  tlie  character  of  in^nutioni,  and  iigt  of  no- 
tations KanctJoncd  by  {ain  of  nullity,  mi^t 
contribute  with  advanta^  to  tbc  prcventioD  of 
abuse. 

Instntclions  ttuting  circumstances  by  which 
the  triLstwortJiiuesa  of  provisional  evidence  thua 
colk'Cteil  vvould  beregatded  as  incrvasetl  >- 

1.  On  the  oocanton  of  the  examination,  uae 
y^ur  ehdearours  to  collect  impartial  bystanders 
and  :iudiu>r$,  the  more  the  better,  eRpecially  the 
more  important  the  eventual  effect  of  the  c\v 
doiice:  inviting  tlicni  lo  attest,  if  Uiey  think  fit, 
by  ibeir  Hignatur^-it,  tlic  utTiirdt-y  «>f  ihe  n-port 
made  of  the  testimony,  and  the  propriety  of  the 
mode  in  which  it  was  collected :  for  cxumplc,  if 
on  board  of  a  ship,  the  comnmndcr,  wilii  ofliccrs 
und  pat;Ki<ngers  us  many  »«  think  fit. 

2,  Whcrvver  the  examiualion  iit  )>cribrmed, 
the  trustworthiness  of  the  c\idciH:e  will  he  in- 
cTcascd,  and  your  own  conduct  in  the  collection 
of  it  guarded  a^nat  suspicion,  if,  at  the  indica- 
tion of  the  party  applicant,  or  at  your  own 
motion,  you  eon  engage  some  other  irustworthy 
and  intelligent  |H*r»un  (pn>fe.vsional  ut  nun-pro* 
Eesftional)  to  9(it  with  you  in  the  butiineM. 

By  any  precaution  of  thi$  nature,  if  rcnf)crc<l 
obligatory  on  peinof  nulhty,  the  effect  prodiiced 
would  in  many  instances  be,  to  defeat  the 
purpose-    Renciered  optional,  wliatsocrer  good 
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cflbctthcy  produce  is  pure  ffom  mischief.  When 
the  checks  in  qitostioii  are  called  in,  the  evi- 
dence wiU  cumTuand  the  couRdtrDoc  wliJch  it  is 
thus  made  to  deserve :  where  no  such  ground 
for  confidence  is  fonned^  the  eye  of  suspicion 
will  be  pointed  to  the  transaetion  by  it3  dcti- 
cieocy;  aod,  from  the  persons  employed  in  the 
tranitaction,  an  account  of  the  causes;  of  the  defi- 
ciency will  naturally  be  expecled.  hi  a  case 
whei'e  evideirce  for  esUbushin^  the  cimiitii- 
slaiicesatteDdanton  a  case  of  corporal  sutferiog* 
whether  from  injury  or  calamity,  is  to  be 
recorded,  a  medical  practitioner  would  be  an 
obviously  proper  assessor  and  assistuot  tu  the 
judiciul  functionary. 
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CHAPTER  X, 

OF  THE  REGISTRATION  OF  GENEALOGICAL 
FACTS,  VIZ.  DEATHS,  BJRTUS,  AND  MAR- 
BIAGES. 

Section  L — Uses  of  registration,  ns  applied  to 
genealogical  /acts . 

Taken  together,  these  three  intimately  con- 
nected species  of  legally-operative  events  have 
already  been  charactenzed  by  the  appellation 
oi  genealogical  events.  Taken  together,  theuses 
derivable  from  the  registration  of  this  class  of 
legally-operative  events,  make  a  distinguishing 
figure  when  viewed  in  comparison  with  legally- 
operative  events  at  lai^-  Taken  separately, 
the  uses  of  each  in  some  points  coincide  wida, 
but  in  others  are  prominently  distinct  from,  the 
uses  of  the  other  two, 

L   Uses  of  registration  as  applied  to  deaths. 

Uses  having  relation  to  the  non-penal  (called 
civil)  branch  of  law ;  and  for  which  evidence  of 
tlie  naked  fact  suffices. 

1.  To  afford  evidence  of  title  by  successioQ, 
in  favour  of  natural  or  specially  appointed 
representatives. 

2.  To  afford  evidenceofceasatwnoftlUe,  in  the 
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case  of  persons  entitled  to  money  ot  money  V 
worth  during  lUe  life  of  ih€  deci?ased, 

3,  The  deceased  being  under  Uie  tie  of  a 
matrimonial  contract, — to  alTord  evidence  of  tbe 
dJARolution  of  ^uch  contract,  in  behalf  of  tbe 
sunnving  spouse- 

4-  Thedeceased  leaving  children  under  age. — 
to  afford  in  th^r  favour  evidence  of  title  to  Uie 
servicer  of  some  one  in  quality  of  guardian, 

5.  Tlie  deceased  leaviug  a  widow  or  *lcsccD- 
dauts  destitute  of  the  means  of  »ubM5tencc, — to 
afford  in  their  favour  evidence  of  title  to  rclicJ^ 
Qt  the  charge  of  this  or  th&t  ludividuAl,  or  of  any 
public  fund. 

6<  In  any  instance  in  which  the  teMimony  of 
tlic  dece.ased  would  have  been  exigible,  but  m\ 
condition  of  its  being  dehvered  in  the  best 
shape,— to  aiford  to  tbc  party  who  stands  in 
need  of  it  the  opportunity,  if  allowed  by  law> 
of  producing  it  m  any  inferior  shape  in  which 
it  h»p]iens  to  be  obtainable ;  mvU  as  hearsay, 
extrajudicially  and  casually-written,  &c. 

II,  Uses  having  relation  to  the  pcnai  branch 
of  law;  and  for  which  information  concerning 
cauecfi  and  circumsiancoa  is  necesaary- 

These  uses  consist  in  the  discovering  or 
detecting,  and,  by  fear  of  diitcovery  and  eoij^'- 
qtient  punishment,  preventing,  death,  in  8o  far 
05  it  i8  liable  to  nave  for  its  cause  human 
delinquency,  whether  maf<i  Jide  (t.  c,  accompa- 
nied with  criminaiivc  consciousncfts),  or  stmpty 
culpable,  as  being  the  result  of  temerity  or 
negligence.  Instance,  among  others,  the  case 
M'!icre  a  person  not  dead  is  interred  on  the  sup- 
po>^ition  of  his  being  dead. 

The   facts    or    circumsUinccfi    necessary  or 
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pit^r  to  be  taken  for  ihe  suWecU  of  registra- 
lion  will  ^'an',  arcordillg  to  tlic  nature  of  the 
usc«,  afl  above  difitiDgiiidied,  coaaidcrtxl  in  the 
character  of  objects  or  ends  to  be  aimed  at, 

Are  the  cini  objects  the  only  onea  thought 
fit  to  be  provided  for?  The  fact  of  tlie  extinc- 
tioD  of  life,  ajod  the  HuflBctent  descrimioo  of  tin? 
penon,  the  identity  of  t}ie  derc^sed,  may  be 
the  BoIe  objccta  of  attestation,  and  sabject^  of 
reAstntioD, 

If  the  prevention  or  detection  of  delinquency 
in  lhi«  line  t>e  itl»o  worth  providing  for,  niuny 
other  circumstances  will  be  to  1»e  comnriscd  in 
the  enquiry,  and  in  the  declarations  mftac  in  con- 
Rcqucncc, 

i.  Snpposcd  manner  of  the  deatli,  whether 
gradual  or  sudden. 

2.  Sup(x>iwd  cause, — natural  decay,  or  any 
external  application,  violent  or  oihcrwifle :  and 
in  either  case»  whether  human  agency  appeared 
to  be  in  any  way  concerned  in  it. 

3.  The  bodjf^  where,  and  how,  and  hy  whom, 
fouiul. 

4.  Medical  aMixtant.  wlictlier  any,  arnl  who, 
called  in;  and  if  not,  why  not.* 


'  Over  Bftd  abora  tnakin^  prmiiiaQ  for  ihe  ^ilivtnn  ud 
rseoidtcioa  of  uivrfv  ii»  qiMiboiM  tacli  w  the  atom 
rapilalMi  to  ikt  fi>lk)«iE  cAct  |ir«MDt  tbvandvu  u 
cowWivu  to  the  ra4  in  tirw, 

1.  Hio  (iAtilt  hftpnniag  bi  dia  vin*  cf  ut  person  or 
ptnoD«,— ob1»^j<>n  mltaatJI  tog(f«aMiM«rtl  tooMot 
odi«r  of  ■  Ml  of  fuDctiooUiu  spooialsd  Ibr  dif  purpose :  but 
M  tkatihe  ohiigatiwiBltfll  be  cfiwlMr^  Ibr  tlK  I17  pnfom- 
me  iB*dft  by  sny  oiw.  TlM  death  Ktfip«niii^,  >•  is  dii 
«<diury  eUU  of  tUop  il  <lo««,  in  ft  li*aMri--«bliCttliM  eo  the 
boBMMpvr;  bnl,  b  bk  dBftuh,  on  ihewrtnJ  peraoni 
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II.  Ifscs  of  rfgistmlion  ns  npplird   to  birtitN. 
I.  To  ascertain  and  put  out  of  dispute  tlie 
f&ct  of  logitimocy  or  illc^timacj*. 

notice,  tu  oibovc:  Jcdureilion  that  from  luch  dati<le«liii« 
(jupc^&l  BUApLci«a  cf  CTLmLDBliCj  viU  be  induced. 

3k  On  rrc^iut  uf  BUt:h  nulicc,  ■  y'luvi  m  hv  lakrn,  if  prftrii- 
cabte,  &niec»avriE]y  lo  niiermiiil,  or  oiher  mod*  of  tJcspoaaJ, 
by,  or  by  ftppokntmoiit  ttt\  the  (nacitotmry  to  wbotii  lacb 
nocic«  htM  been  conimoiiictitud.  Tbe  iite  of  sucb  yicWi  cot 
mnrrl^'  to  prrvrni  nr  flcfrct  orimmnl  homicidoHbui  to  prcveot 
Mh;iRi  inlci-mcnL  whtrrc  no  dcfith  hAi  ub en  place ^  Slotivo 
latuch  delinquency  cooccivablo  u  followai^pcraoni  ncJ(titi 
vuccvasjoii  ig  mo^caLlc  property,  nr  vkilled  in  l\ic  aii  of 
forgoing  !HFit  wilU,  b»vi*.  Tor  eiample,  driven  a  mnn  Jtiu>  ft 
loD^  voyftg^t  by  loara  ofacciivatioii  of  an  jniiginvy  criac, 
or  A  rritiLO  of  imajfLniry  luiatiliiQf,  itiicli  u  the  Iaw  of 
moftt  couiitriva  furulaliiv  in  suIIiclc'uI  nbundnuL'u  :  ibrttf 
preloading  \n  Tiiiry  hini»  h^vt'  inknn  oiil  IfTiiVfn  of  ttdnd- 

tmtiob,  or   proEuto  df  hU  protended  will,  ji&  U>e  g«B6 

C.  ImmcdtEktely  licforr  intcrmf^nl^  by  tb9  linnd  or  under 
tbo  Inipoction  of  1>lc  oEif^iftring  fonciionary.  require  that  a 
ipiico  of  appointed  ituni-Ui,  kept  for  tbc  purpose,  be  nui 
oitbcr  tJirougb  the  luMrt,  ct  iato  tbc  brain,  ibrou^U  tbe 
>r»^kpt  of  the  eyt^. 

Till*  prconittion  uai  «uc^ett«d  by  a  pftrognph  in  tlU 
Tinei  Tiempapcr  for  7lb  ^0Te^1bcr  IfiOR,  in  which  it  i» 
mentioinnl  as  liavLuc  bi^ta  ciuployt^d  in  n  puidculor  ioUadc. 

Delayed  lUI  the  1a8t  niomror  m^ceding  ttii?  ini^rnieiil,  it 
niHy  do  good,  and  caitroi  poitttMy  do  barm.  Jl  cub  hatct 
produce  doaib.  bul  in  a  co-k  in  wbiob,  iiiMcnd  of  tut  mm^ 
diatr,  n  bcrribb^  nnd  lingering  dontb  wotild  bjtvr  been  nfo- 
diirtd  for  WJint  nf  it. 

i'utridtty  &Uanld  not  bo  re|rtLrd(id  u  o  cauiio  of  dj^pcfua- 
lioi}.  Putrid  niAttrr  niii^bt  br  in^frrud  into  a  coffio  Loclouw 
■  prrtimdE.-d  rorpHr.  Vulrtdity,  if  itil.  muait  ban>  boea 
atnftdy  enrauntef«d  by  otbcfc  nor  don  it  proditoe  it« 
Aoitome  cfti^cts  if  tbc  note  be  but  Mopped,  or  if  &  man 
avoid*  to  dfaw  bi»  breath  tbrougb  jL 

Ketpei^lEng  Utttv  tevemi  pfecauiionft*  and  otberv  tJul 
mq^it  be  augsvttcd,  wbetber  npou  ibc  vhol«  it  be,  is  any 
^ron  country,  eligible  to  render  ibe  cmploymctit  of  ihtMa 
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2.  In  either  rase,  UiesfaMiMli,  iufuvour  of  the 
child,  title  to  maintCDancc  at  tlie  charge  oT  the. 
proper  person  or  pcntons. 

3.  In  ca«e  of  Icptimacy,  to  o^t&blidh.  in  fa- 
vour of  the  child,  its  ev^entuat  litlt.^  bv  succession 
to  pfY>]ierly  left  mcatit  by  the  aeatli  of  itn 
parenid  and  olhoi  nuciinil  nltilivei;. 

4,  In  the  meantime,  to  c^lahlish  its  title  to  the 
rights,  and  subject  it  lo  the  obligations,  attached 
to  the  condition  in  life  into  which  it  is  introduced 
by  itK  birth. 

5,  To  eatabliAh  the  noint  of  time  at  which  it 
will  ha\T  arrived  at  full  age, 

t>.  In  the  meantime,  to  establish  its  rt^ht  to 
the  Bervices  of  tlic  proper  person  in  the  cliantc- 
ter  of  ^lardtan,  suia  its  correspondent  obtif^lion 
of  submittmg  to  the  authority  (if  that  Hame  per- 
son in  that  same  character. 

7.  To  prevent  the  wronfi:*  that  hare  some- 
times been  done  to  third  pcrftons  by  usurpation 

MlpOiOrj,  will  il«pm^,  h*TP  »  olsrv^erf,  in  Oic  a^^gato 
igmnlitj  4kf  iACOttTtaioii«^  in  ilic  fhsMr  of  t^xauchi  ind 
ciliruse  on  lh«  <iiic  bviil.  compored  nik  the  utobsLIc 
■mouDi  ordpUniptMncj  uid  caUmaj  ki  the  lanout  >K&p«»  ra 
^iHSlioo  iMTtfiM  «D  the  othtr. 

ll  win  Ihcrqforc  dcpcod  pertmft  on  the  vtAle  of  monliiy 
in  Ibr  pvnt  amnlrj  \l  xhf  cirpa  tknc.  Bat  the  »|[gragmto 
ofvrutifltt  ti»d  rKjvnM^  tbut  uwfrdly  «npiOT«d.  ^D  InnHj 
e<|uiil  the  tt]nr*C*i^  qvanlitj  of  rtx^xion  tnd  Qip«tiM 
h^kbtlubllT  Uvuli«d  «ii  tk«  oGcnsioa  ofintcmieal*,  under  l^ 
ihiEijinion  of  pmndii*,  Aiid  to  av  useftl  MrpoM,  ciccpl  in  %o 
htmt  the  |p-iit6cAtic«  ofuiv  popular  tflVcckm,  m>  lonr  a>  i1 
vvbiuti,  nuy.  ^thotsocvtr  m  IMcaoMoTil,  bvcMiuthrH 

Hm,  u  m  cthrftrrviaoniM  to  vhkli  nfigbn  Kt«  niuohvd 
ilxlf,  imlbrtaDBlcl;,  l>y  th«  iBlAlrraneo  ofwmp,  siih  p«ik  oT 
d«RpdCr  ID  its  hud*  tb«  T<-utioo  ti»d  niicrAr  b  furccd 
■tfW  othviv  bj  wboni  ao  pvliAcatkoa  is  dcrirvd  frciD  ii. 
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©f  sex.  Exnmplc^  the  case  of  a  female  taking 
or  giving  poe^c&sion  of  [Koperty  intended  by 
le^  disposition  to  be  confined  to  males. 

1.  lu  case  of  illegiiioiaoy  t»n  ihe  pa^t  of  llic 
ctiiid,' — lo  prevent  the  wrong  thftt  wtuild  Iw  d<mc 
to  legitimate  ctiildren  bom  of  the  same  parents 
or  either  of  them,  or  to  other  more  di^tfuit 
rektivejs^  by  an  usurped  participation  of  tb^ 
rights. 

9.  By  indicatiop  of  ila  genealogy,  to  irstablish 
its  incapacity  of  marrying  within  the  prohibitc:!) 
degrees. 

Mcafiurcs  subservient  to  ^o  uses  derivable 
from  regiiitration  in  the  case  of  birtht. 

In  ordinary  case^i  :^ 

K  Prt-senlatioii  uf  Lhe  infant  to  ^me  public 
officer,  by  or  ou  the  part  of  the  mothci',  wiUun 
a  certain  time  after  the  births  Pcnalt>%  in  cue 
of  oim&siou.  £j.  ^.  As.  in  England,  among 
itH?mbers  uf  the  establielied  church,  presentatioti 
of  llic  child  by  the  siHtUHors  lo  the  niim^ter^  for 
the  purpose  of  haptinm. 

2.  Account  thereupon  given  of  tlie  parent?. 

3.  Mention  and  description  thereupon  of  tbc 
midwife  or  midwivcs,  male  includ^.  If  no 
profess^ional  midwife,  mention  accordingly; 
mention  of  any  other  person  or  persons  aflniftting 
or  present  at  the  birth,  or  that  there  was  nu 
such  assistant. 

4.  Register  book  to  be  kept  by  every  profei- 
flional  midwife,  according  to  a  preappointed 
form:  form  for  description  of  the  parenu 
included.  Penalty  on  every  [wrson  acting  for 
hin.^  without  a  licence^ 

In  extraordinary  cawA:^ 

I.  Case  of  foundlings.     Indication  of  some 
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public  ofBcer,  by  whom  the  uifHnt  shall  hv  Vskvn 
car^  of,  Uiat  maintcnaiicc  may  be  affordiMl  to  it 
at  the  expenHe  of  aomc  public  fund,  unlcaa  and 
until  discovery  shall  have  been  made  of  some 
iodividual  au  vhcm  the  obli^tion  have  been 
imposed  l>y  law.  £>.  gr.  la  English  law,  an 
overseer  of  iht^  jtrxir,  by  whom  ihf^  infant  is  to 
be  provided  tor  at  the  expend  of  the  parish, 

2.  Case  of  bastards  bom  out  of  maimge.  * 
Piovislon  for  the  examination  of  the  motht^r, 
before  or  ttl'lcr  the  delivery*  for  the  discovery  of 
the  putative  father.  Id  tlie  end  tlial  the  nbliga- 
tion  of  iniiintenancc  may  be  imposed  oo  him 
acconlinf;  to  law ;  or.  in  cajte  of  his  inahtUty,  as 
well  a^  that  of  the  mother*  on  knm  subsidiary 
fund. 

3,  Case  of  bastards  be^tti^n  in  adulterf. 
Pruvision  for  ttie  examination  of  the  ukothi^rT 
before  the  <lelivery,  for  the  discovery  of  tlie 
putative  father  (as  above),  in  cases  where  the 
unpo8«ilulity  that  the  infant  should  liare  had 
the  husbnnd  for  its  father  is  notorious;  fi>r 
example,  by  absence  or  iropoteuce.  In  case  of 
do4ibt,  pro^tHion  for  e^tablishiug  the  fact  by 
other  evidence* 

IIL  Vise^  of  registration  as  applied  to  mar- 
riif;es. 

1.  In  favour  of  each  ^»otisc,  to  establish  bis 
or  her  rights  at  t)ie  charge  of  the  other :  the 
btuband^  title  to  authority  over  the  wife ;  the 
wife's  title  to  cha^  the  nusband  with  debts 
contracted  by  her  for  her  subaistenoe*  aixl  ao 
f<wtii, 

2,  In  favour  of  the  wife,  to  e-stablisii  her  title 
to  the  coikdition  in  life  in  which  she  is  placed 
by  ber  alliance  with  tlie  husband. 
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3.  In  case  of  ncJ»ltf»rj-  nn  the  ]wirl  of  either  of 
tbcni. — to  establish  the  (act  of  marriage*  for  ihc 
purpose  of  any  satisfaction  which  the  law  idbt 
have  thought  fit  to  afford  to  the  other,  and  of 
any  punishment  which  it  may  have  thought  fit 
to  lanict  upon  the  transgrcsfilng  parlieii  or  either 
of  them. 

4.  In  ca^e  oi  misbehaviour  in  any  otlier  nhape 
on  the  part  of  cither  to  the  prejudice  of  m 
other,— to  eetabligh,  in  favour  of  the  party 
wronged,  his  or  her  lille  to  wbalever  kaU^^c- 
lion  may  have  been  ordained  by  law,  ac^ronling 
to  the  nature  of  the  case. 

d.  In  case  of  a  second  marriage  contracted  or 
meditated  on  the  part  of  either  epouse.  before 
any  legal  dissolution  of  the  evisting  contract, — to 
conlrihule  lu  estab1i»<h,  in  favour  of  any  party 
injurctti  by  such  second  mnrriag;e,  his  or  her 
title  to  satisfaction  fur  the  injury  ;  and  likewiBC 
the  ohli^tion  of  the  delinquent  lo  undergo  any 
punishment  that  may  lu  that  case  have  been 
provided  by  law, 

6.  At  tile  death  of  either  spouse,  to  estabtisli, 
in  favour  of  the  survivor,  his  or  her  title,  by  suc- 
cession or  testament,  to  whatsoever  portion  of 
the  property  of  the  deceased  may  have  been 
destined  for  him  or  her  by  law  or  legalised 
contract. 

7.  To  establish,  in  favour  and  at  Dh?  charge 
of  children  born  under  the  marriage,  their  re»- 
pcctive  titles  to  the  condition  m  lift  correspondent 
to  that  of  the  parents,  together  with  such  other 
nghu  and  obho^ations  as  are  above  brought  to 
view  in  the  caxe  of  births, 

8.  lit  favour  uf  third  persons,— tn  prevent  their 
being  subjected  to  loss  by  purchase  of  immove- 
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aiilc  or  oUicr  property  unalicimbly  secured^  by 
the  marriage  contmci,  to  either  spouse,  or  to  the 
i^ue  of  the  marriage. 

9.  In  a  word,— ^iii  favour  of  third  pertoos,  to 
[kfevcnt  their  Itciiig  Hubjecl^  tii  loMincoosc- 
quence  of  contracts  entered  into  byeittbcronthe 
>;up|]osttionof  hisorher  being  Kinglo,  or  wedded 
to  anoUicr.' 

IV.  Statistic  use«  derivable  by  the  legislator 
fium  thi?  (.-oiijunct  ivgiMratioii  of  dt-vtliv,  births, 
and  marniigcs. 

la  geiicnd,  the  collateral  uses,  derivable  in 
iliiH  Hhnpc  (r<An  the  regiatiation  of  these  genea- 
logical  events,  are  pretty  well  understood-  In 
EiigMsh  practice  in  particular,  the  discovery  and 

IMiblieatioii  of  jKiIitical  factA  find^  men  rtiu<.:h 
ct%  avenge  to  it,  than  to  the  making  a  proper 
and  consistent  uso  of  Uiem.  Majiy  agree  m 
muking  the  ^r^mnd,  who  would  not  agree  about 
the  fiupersifucture. 

In  the  account  books  of  llie  Ic^gislalor,  the 
uumbeT  <rf  the  j>coplc  is  entered  on  both  nides: 
0:1  the  Aide  o(  iirolit,  and  oa  the  side  of  losj» : 
on  the  pba  siae  by  the  resoitrcea  it  aflbrds,  on 
the  miH4is  side  by  tlie  resources  it  stands  in 
need  of:  on  the  ^de  of  protit  by  what  it  jiro- 
diict?H  iikI  supplies,  un  tiw  nk\e  i>f  loss  br 
what  it  codsucnes.     It  produces  food,   and  it 

*  Seciirinc  ihc  Itpilii^^  of  iko  nUTit£v  »  a  colbler^  end, 
ilist  night  essily  be  sitsiiMd  bj  wfiropriftte  ttrfvDsvnuu, 
whartof  bucfOftlioa  «ouM  b«  ui«  prlnofal  inKrnawftU 
Bat  v>  ar*  dow  c«Mkleria|;,  oot  vtiol  (oraulitio*  ought  is  b« 
obtei^  on  Ute  occuiofk  o^tittcftng  iaio  the  eonlnctt  bat 
«-)Mt  «n*  tbiT  adtwitasst  derinbic  tKoa  ihc  Tr^tD^kin  of  It 
whoa  conctacM. 
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produceH  moiilhK  iliat  ar€  lo  Ix*  fei.1:  il  pruduoes 
mrnfordrfrnflcT*,  and  womt-n  nud  children  thai 
rcqiiiix:  to  bt  dclcnded  :  it  produces  aim^atttJ 
men  that  ward  off  the  depredator,  and  it  pio* 
duces  tli€  precious  matter  that  invites  him. 

nie  quantilies  asci^rtainod;  by  comivantiofis 
tiiadt;  of  them,  varii^UM  olh^  iiidicntiuiiTf,  prc^ 
iiant  witli  iuferenceit  and  regulations,  aie 
obtained. 

I*  By  compftHdou  of  dcath.^  wJth  birtlis^  due 
allowance  iH'jn^  at  the  same  time  mndc  (or 
iinmigratioii  luid  ^'iriignitiot!,  the  hcalthine^  of 
each  sjKit,  as  compared  with  evcrj-  other  ai  any 
given  period,  and  as  compared  vrith  iljidf  at 
different  periods,  is  ascertained. 

2»  Henee,  in  case  of  measures  taken  bj'  the 
legislator  for  the  increase  of  salubrity,  the 
degree  of  success  (if  any)  ivitb  whieli  they  are 
altetuleri,  niay  becon^o-  distf  niiblr, 

3,  Hence,  the  individuitl  whfvae  nitiiation 
admits  of  choice,  and  in  whose  cyca  health  and 
longevity  obtain  the  preference  to  rival  bless- 
ings, sees  how  and  where  lo  choose. 

4,  Here,  too,  the  forecaM  of  individuals  find; 
u  \}^s\s  for  it?i  rii)riil:)ti'iTi-v.  :uir1  the  lr<4nsactiant 
grounded  on  them.  Provision  for  a  man's  self 
during  hi»  life,  or  for  persons  dear  to  him  to 
take  place  Jiflor  his  death,  h  thus  secured 
against  uncertainly  and  disappointment. 

But.  unlensi  due  allowance  be  made  for  tbc 
difierence  in  iMiInt  nf  hingr^vity  bdwt-en  clifle- 
rtnit  nioclc*  iff  life,  ^evrn:  dece[)tiun  and  dis- 
appointment will  he  apt  (o  eiu^uc. 
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SrjCTWS  II. — Aberrations   of   Ens^tUh    iaiD   m 
regard  to  tke  rr^istmtian  of  fffncahskalfixctB^ 

In  mo«t  emitted  states,  anJ  in  England 
among  tin*  irvt,  n^ligiotiii  jKilicy  htui  mtcr[Kwcd; 
u>d,  m  th<--  pursuit  uf  lU  own  ubjects,  has,  as 
vtIJ  in  rc&pcct  of  correctness  u  of  complotc- 
n4%3f,  dcu>n»iaicd  the  whole  nuu»9  of  {genealogi- 
cal prcapjKjinicd  tvidenct'. 

Iti  tile  inHUtucL'  iA  each  species  of  geiR'ulogioU 
event,  it  baa  Aub&titutcd  t<>  the  fact  or  e^eiit 
intrinsically  material,  a  tact  cxtrancouB  to  il, 
and.  ibout-h  most  commonly,  yet  not  m  iU« 
nature  necessarily,  nor  in  pf^cbcg  invariably, 
connected  witb  it. 

1,  Ti>  re^iAtnilion  ot  tlie  fact  of  death,  it  hnT* 
nnbittitnted  rerist ration  of  the  ccrcmoDy  of 
intcmient;  and  that^  only  in  tlie  cose  where 
ocoompenied  with  certnin  formalities;  one  of 
which  i»,  tb*a  preat^oct?  and  operation  of  im 
ecclesiastical  hinctiunary  of  a  certain  order ;  ko 

'that,  if  the  body  in  diapoAod  of  in  any  other 
manner,  or  by  a  pricat  of  another  ordcr^  or 
without  the  asaistance  of  a  priest,  no  rc^stra* 
lion  is  to  take  place. 

2.  To  re^Utration  of  birtb,  il  ba&  substitttted 
rcgiatraiion  of  kfttdhm:  a  ceremony  which  eon- 
nhx^  in  the  aprinklin^  the  iievr-horu  child  with 
water ;  on  the  occasion  ot^  which  opcmtioii, 
(^L-rtatn  wordfi  arc  tij  he  pronouneod,  viz.  in  the 
form  of  a  diaJnguc,  in  woicli  one  of  the  interlo- 
cutom  mtuil  bavc  been  a  pricwl,  of  tlic  sanic 
order,  as  above :  so  that,  if  (he  child  remains 
iinnpnnlcled,  or  the  sprinkbng  be  i^crformed 
wiltu^ut  the  neeoiupaninient  of  the  recently 
invented  dialofmc.  or  with  the  inlervenlion  of 
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a  pricfil  of  Q  diScrcDt  order,  or  wiUiout  tbc 
intcnemion  of  any  priest,  oo  regi^tnktion  is  to 
lake  place. 

3,  To  rcgistralion  of  an  iiiKJiumcnt  of  mar- 
riagC'Contract^  or  of  the  fact  of  its  having  been 
executed,  it  has  substituted  the  rcgistratiuo  of 
the  performance  of  a  certain  ceremony :  on  the 
occasion  of  which  ceremony,  certain  other  words 
aie  to  he  jimnounced,  viz.  in  the  form  of  a 
dialogue,  in  ^^hich  one  of  the  in1crlociiti>rK  must 
again  have  been  a  priest,  of  the  same  onlcr.  as 
above:  so  that,  if  the  ceremony  be  pcrfonucd 
without  the  accompaniment  of'  thi?*  rt-ccntly- 
iruented  di^ogtic,  ui  with  the  intervention  of  a 
priest  of  a  wrung  onler,  or  without  tlic  inler- 
vention  of  aiiy  priet^t,  no  rosistratioD  is  to  take 
place  :  or,  if  any  registration  happens  anj-wherc 
to  he  made  of  the  transaction,  tio  care  is  taken 
on  the  part  of  government  to  preserve  it,  or  put 
it  to  aae. 

On  this  occasion,  had  it  hap|>ened  to  these 
all-poworfnl  funclionari^^s  to  join  in  taking  for 
their  object  or  end  in  view  the  welfare  and 
good  behaviour  of  tiic  paitics  to  this  contract, 
care  wonid  Itave  been  taken  (as  already  intima- 
teil)  tk»t,  on  tlic  occasion  and  hv  means  of  this 
ceremony,  a  correct  and  complete  conception, 
and  (without  which  it  can  neither  be  correct 
nor  complete)  o.  juijiiaticr  conception,  should  be 
formed  by  th^  parlies  to  thifi  most  importajit  of 
all  contracts,  of  the  obli^tions  with  which  they 
are  respectively  about  to  L'h;l^^e  thcmstlvvs,  aod 
of  the  rights  which  lliey  are  about  to  acquire. 
But  to  the  priest,  whose  mterest  centres  in  the 
obtaining  of  worship  with  the  fruits  of  it  for 
himself,  and  tn  whom  the  temporal  welfon^  of 
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«ver-»niu»R:  inorlale  is  an  object  beneatli, 
ortt-nlitiR'^  ifvca  arowedly  buiicatli,  his  rtire, 
thdr  gotwl  behariour  in  rG^pecl  of  U>e  conla^cL 
is  ut  best  a  matter  of  inditfcrcnce :  while  to  the 
lawyer,  whose  profipcrity  ri^cs  with  tlic  imhap* 
piness  and  misconduct  of  mankind,  it  1^  matter 
ofudvantaG^r  tbut  obligations  suhJ  rights  of  ikin 
cltiK»i.  as  nr  every  otlterj  should  float  in  |»erpc- 
tual  uncertainty;  and  that,  in  this  ti»  in  every 
other  part  of  'the  fieh]  of  action,  the  rule  of 
action  should  remain  for  ever  as  compktdy 
unknown,  aiid  as  incnixible  of  beinj^  known,  as 
possible.  An  awe-inftitlring  forninlarv, — com* 
|}o»ed  of  vao;ue  genimihtitr^  »ml  hiMnncai  nlhi- 
fiions  and  k^bytbecarcTiilexcluvioQorallapf^ific 
delineation  of  righu  and  obligations)  rendered  aa 
barren  of  uj^cful  and  applicnhlo  iiistructjon  aa 
possible, — ^wua  tliereforc  uiiexceplionably  con- 
Airmnble  to  bcith  their  tntercr^ls  :  and  bencit,  on 
tills  as  on  so  many  oUicr  occasions,  on  the  spuri*- 
ous  and  usual  pretence  of  wBrmmg  and  finding 
the  A(v»rf.  a  composition  it^  frsuned  ajid  employed 
from  Mhieh  the  acnd  can  derive  no  use. 

It  is  on  pretence  of  fulfilling  the  will  of 
Christ  Jestis,  thit  the  mode  of  rccnrding  this 
most  important  modification  of  preappointed 
evidence  bofi  been  rendered  to  9o  great  an 
extent  inapplicable  to  the  purpovf^s  10  uhich  it 
ha*  boeu,  or  oui;ht  i*)  Imve  Ixxii,  dia-clLvl :  and 
in  not  so  much  as  one  nf  the  eases  is  Chri«t 
Jewis  so  much  as  pretended  lo  have  cvernaid 
aiivthni^  alx^ut  ihc  matter. 

Itc-ligion  is  thus  planted  and  kept  on  foot  by 
foree,  under  the  notion  of  ii^  mdlspen^iahlc 
neeessily  to  the  well-being  of  the  present  life  : 
yct»  wlien  op|iuftunily  pie^nl*  ibielf  for  rendi;r<- 
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utg  it  »i\  the  opprUniity  is,  witli  an  niiirurtiuty 
tmi  ('on?^^nt  not  to  be  ihe  vrork  of  deaign, 
suflcrcd  ta  *!ip  l>y  unimproved. 

Under  the  olcf  French  law,  mailers  were  so 
arrargcd,  that,  wiihor  wiihoul  the  asisistanceor 
tliL"  niGttier,  it  (lepend<?d  on  any  p^m^on  or  per- 
sons having  po^we&siiin  of  a  new-born  child,  tf 
not  ab-snlnlfily  to  give  to  it  what  parcnt;ig<>  they 
thought  fit,  at  any  rate  to  render  its  rcaJ  parent- 
age absolutely  unaecertainable.  The  mirsc,  (so 
for  strictness  be  it  said),  in  producing  the  child 
to  tlie  offici'aliog  functioii^Ty^  Ifae  punsh  pncst, 
xpoke  of  it  a»  having  such  and  sucti  perj^ons  for 
its  parents:  no  oath  administered,  no  interro- 
gation proposed,  no  means  provided  for  subject- 
ing the  deponent  to  eventual  pumehment  in 
ciise  of  faulty  :  en  this  nuked  asst^rtion,  wa»  the 
fact  entered  upon  Ihe  regifiter  as  certain.  To 
prove  the  falsity  of  a  dpclaralion  of  thi.H  sort,  no 
evidence  whatever,  not  the  testimony  of  any 
number  of  witnesses,  testifying  upon  oath,  and 
upon  inferrocati**n  administered  in  the  ordinary 
nicxle,  Wits  admilled,*  Hearsay  evidence  wa* 
thu5  not  only  admiUed,  hut  admitted  tci  the 
txelu^ion  ofori^nnil  e\'idence, 

Thcfmud  thus  prficticcjible  had  it&good  effects 
as  well  as  its  bad  ones.  Tn  tbe  case  of  a  cluld 
bom  in  adultery,  in  circumstances  which  rcn- 
dered  it  notoriously  imjwssible  ilial  the  liu^band 
should  have  been  the  father,  the  repnt;itton  of 
the  mother,  the  peace  and  honour  of  the  family, 
was  .saved  from  blemish :  and  m  in  the  cnse  of 
a  birth  without  marriage. 

Upon  the  whole,  was  ii  eligible  or  not  clicnble 
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that  tratisgressiuns  of  this  sort  should  be  con- 
cealed? If  eligible,  the  purpose  might  have  as 
efTcctually  been  provided  fur  without,  as  by,  the 
falsity.  In  this  case,  the  proper  subject  for 
registration  would  have  been  the  /act  that  a 
declaration  to  such  an  effect  was  made, — made 
by  individuals  styling  themselves  so  and  so :  not 
tlie  wfirerice,  which,  as  above,  was  surreptiti- 
ously substituted  to  it. 

Among  the  advantages  resulting  from  the  sub- 
stitution of  the  plan  of  honest  reserve  to  that  of 
connivance  at  fraud,  would  have  been  tlic  infor- 
mation of  a  statistic  nature  which  in  that  case  it 
would  have  been  in  the  power  of  the  legislator 
to  derive-  The  eases  of  concealed  (parentage 
being  on  this  plan  distinguished  from  the  ordi- 
nary class  of  cases,  the  proportion  between  the 
one  and  the  other  at  different  periods  would 
thus  have  been  ojien  to  observation. 
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CHAPTER  XI. 
or    opriCES    tor    coxsehvatio:*    or    t»a:c- 

SCftlTTS    OF    COXTltACrS-* 


SfiCTioK  L — Utcs  of  tramcriptiticus  rcgisiratiem 
at  applied  to  cottiracU. 

What  it  may  be  of  use  to  bring  to  view  on  die 
subject  of  this  application  of  the  principle  of 
preappointtd  evidence,  scents  referable  to  uaccf 
other  of  Ivo  beads:  v-iz,  I,  Uses  to  which 
*>fti(.ts  of  tliis  description  raav  be  applied:  3. 
Means  of  adauling  Ihem  lo  sucli  ibeir  msjjcctive 
uses :  3.  Limits  to  he  set  to  the  enplojinenl  of 
the  principle,  i.  <r.  to  the  application  of  it  to  its 
respective  uses. 

Firsts  in  regard  to  itses, 

*  An  estsMifihment  of  tills  »ort  hru  p1ac«  in  Scottiubd, 
£V0D  in  Rngtand,  howivvvr  inadequate  tho  foaUn^  npon  wkkfti 
■tbas  bcfcn  [>tiLc«(].  it  hns  luu)  ptocc^  and  for  near  >  ccatBrr. 
in  tlie  I'AK}  uyojX  |irjpul«>iia  ccmntie^  r— it  hiu  had  plnce  fai 
Miclfl1i?Arx  ftnct  Yorkfthirr:  rvrrywherp  (tliaugh  wnclw  titt 
^r««l  duidv>]>iagnt  rc^tnltin^  fiom  ihc  Torin  ^vm  lo  th^  oh- 
^iuftU)  vUh  iinivcrinUj  iKknovvlcdtrcd  s^octL  cfiircC  ^^coteli- 
meii  wcjLtUl  nri  orLlLnifly  nut  be  wanLitLg  wbo  voul«l  vUtrid 
up,  Htand  lip  in  Middli-K^i^  nnd.  in  ili«  ini^tnTirt*-  of  Ihii  ai  of 
(Uiy  otbcr  obsUititc  attempted  to  be  opponxi  to  htfrb-Acated 
improbity,  pronoUQcc  it  niiscUicvutiB.  and  certify  it  to  Ik 
iiaprax'ti<?^ile. 
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-  1,  Of  the  aiiGB  to  which  a  cons«n-atory  of  the 
)dt>d  in  question  maybe  ajujiied,  th(*  sirupk'st 
and  most  obviuiif*  U  thai  oi  i^^rving  lo  whatso- 
ever uses  the  ongiQal  inBtrument,  be  it  what  it 
maj,  wu  designed  to  serve.  The  fimt  use  of 
transcriptioD  w  that  which  i»  identical  with 
that  of  tcripiifm.  For  every  fresh  imnscrEpt, 
a  fresh  ftecimty  agamsl  theeviN,  forlheproven- 
tion  uf  which,  the  original  iMritri  wok  dcsigtK.'d. 
Prcsen-alion,  simple  prctorvation..  is  the  name 
by  which  this  u^c  may  be  designated. 

The  do^crripti^n  of  pen^ns  by  whom,  and  by 
whom  aloue,  to  the  extent  uf  this  use,  the 
bi^n^rfil  is  reaped,  arc  the  parties  Lo  thecontiBct, 
together  witn  (in  case  of  dcalhj  their  natnral 
representatives. 

2.  Next  to  this  eomcs  the  sort  of  iisc»  the 
benefit  of  which  is  designed  for  third  persons, — 
per^in»  other  than  the  ]>3rlieK  to  the  contract 
und  their  natuml  rL"pa*s*^nliitive»-  Xn^ificatwu, 
or  pt'omul^alion,  or,  when  considered  in  another 
point  of  view,  rc/c/wicr,  are  the  names  by  which 
this  use  may  be  expressed. 

If,  with  relation  to  any  auch  tliird  pers^in, 
notiRcalion  of  the  contract  be  regarJffd  as  pre- 
scribed byjusliice  and  gond  faith;  uiubiMonofhUch 
notification,  where  performance  is  regarded  a» 
practicable,  mav  'w  considrrod  IW  a  ffpecicd  of 
fraud,  viz,  fraud  in  the  »hape  oi tntditertiiccnet.^ 

The  panicular  case*  in  which  this  collatcnd 
brnefil  is  n-iipnl,  iiiiiy  *m-  thus  i^KiMuplifinf  :~ 

I.  Comiitionaldi^iMkHJIionimaih:  of  particular 
subjects  of  pn>perty  (most  commonly  in  the 
Kh&pc  of  immoveable  pro|>orty%  for  the  purpo«e 
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of  flecuiing  the  repuyinciit  of  moiicy  lent ;  pm- 
fiosdioR,  ora|ipun:iu  proprielor»tu|>,  (as  by  receipt 
of  r^itj,  reiii;iiiii»^  tJiichaii^-U :  as  in  the  C9i«« 
Mfiiiurtgui^cs. 

PctMrns  liable  in  tliU  ca.se  tu  be  iiyiircd  \ty 
the  non-notitication  arc — 

1.  Subsequent  mctrt^BgccH:  other  |>crsoiw  to 
whom  the  like  dispc^itioD  for  the  like  |Jurpo«c 
mif^ht,  for  want  of  Dotice,  eonw  to  *je  made  of 
tlie  j^irntt  Kiiliji-(Tt. 

2.  Siiljsequail  creditora  at  large:  pcrsoiw  t»> 
whom. — m  virtue  of  dcbt^  owing  lo  them  by  llic 
proprietor  of  the  subject,  the  mortgatjer. — a 
rij;ht  is  acquired  lo  pmperty  lo  a  coiT^i(iKi5rieDi 
amoaiot*  iJi  whutevt'r  vtuijur,  hflnijgiit^r  to  such 
their  debtor ,  and  who  would  not  have  tni>led 
him  with  the  monies  respectively  lu  c|uc<ition, 
liud  it  been  kiiowD  tu  tbcm  that  tJic  pn>)>crty 
thus  in  appearance  free,  was  in  reality  choJiged 
with  the  incumbrance. 

3.  SiiliK«\]uetit  pufehjfieR^ :  pei^ns  by  whom 
the  no  bj  ret -matter  in  qucstiuti  mi^tt,  bir  want 
of  such  ncticc,  come  to  be  purchased,  ala  price 
]>roportioncd  to  the  value  wliich  it  appeared  lo 
have,  viz.  the  value  which  it  would  have  hud. 
had  it  uot  been  subject  tu  Ehiri  etiaige. 

U.  Absolute  di:*|»a'«iliiHift  niad<^  of  a  particular 
Aubjcet  of  pro|>erty,  or  ol"  Ihf^  wIkiIc  tna^iss  of  a 
man's  property  ;  [>OA4C-'68ion  or  ap|>areni  propri- 
ptorf4iip»  as  before,  remaining  ullc}laI^!c<l :  aa  in 
ihe  cam;  of  the  instrument  c:iillcd  in  English 
practice  a  bill  of  .vet/rr,  conveying  the  prujiurty 
of  a  masM  of  movirahle  goodn  :  or  in  Ute  ca»e  tMT 
a  settlement  made,  lor  example  on  the  occ;umoq 
of  marri;Lgo,  touvcyin^  a  mu«s  uf  immoi'tmbic 
pro|iej1y,  but  in  such  sort  us  not  to  take  t-Hcct 
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till  after  the  proprietors  death,  or  at  some  oUicr 
future  point  of  time,  deleroiinale  or  indetermi- 
nate. 

PersuiiK  liable  to  be  injured  by  noti-iioUfica* 
tion»  are  in  tliU  cai^  the  Kante  as  in  the  case 
jtist  rocntioncd. 

HI.  Long  Ica&c^ : — diapo^^itions  mndc  of  a 
particular  eubjcct  of  propartj'  ^most  commouly 
Ml  thu  slitipc  of  iriuiHivtrablc  pix>pi'rly).  to  take 
fJicct  and  continue  for  a  long  portion  of  time, 
but  with  mtent  that,  at  the  expiration  of  that 
Ico^U  of  time,  it  should  revert  to  Uic  dispoecr 
or  luB  representatives. 

PersonK  liable  in  this  case  to  be  injured  by 
the  iiun-ii<)tilic»lion.  Hie  by  poHAilitlily  the 
alienor  himsdf,  but  much  more  prol>abIy  his 
rcpre^ntativcs :  cs  in  the  case  of  a  house  let 
according  to  the  English  custom,  fur  a  lomi  of 
GO  or  99  years; — a  disposition  which  in  some 
inistances  has  been  made  for  a  pepper  cum,  or 
other  Kmall  rent,  so  small  as  not  to  be 
demanded:  whence  oblivion  of  the  contract, 
and  loss  of  the  property  lo  Ihe  rcprcscnuilives. 

Section  II. — Mtuk  of  (ulapting   the   sjfjtirm  ttf 
transcriptUiotu  rt^Utration  io  its  utct. 

Under  thiii  head,  five  subjects  of  consideration 
present  themselves, 

I.  Contracts  registrable,  contracts  fit  to  l)e 
included  in  the  sy>ilem  of  registration,  whaL 

2-  How  much  to  he  registered  ?— Lhc  whole, 
or  what  part  ? 

.3.  Means  of  cnforccment.what. 

'I.  Mode  of  reference  and  notilication,  what 
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a.  Mode  (if  dtfi^igiisiimn,    in   caite   of    land, 

1.  What  arc  the  iwrts  of  contracts  that  shall 
be  nrisierfid  f 

I .  rrnr  tlac  bcrofit  of  panics, — at  the  instance 
ofiiny  party,  any  contract  wliats<.»L'viT;  he  paying 
for  llie  advantage  Ruch  reasonable  pncc  as 
shall  he  Axed  by  law. 

*2.  For  the  benefit  of  third  persons,- — for  pre- 
vention of  fraud  to  tile  prGJiidice  of  third  per- 
sons,— all  contracts,  fromihe  non-notiftcation  of 
which,  fnuid  io  ihe  ]m:rjutiic*-  ol'  any  tliird  |»enM>ii 
i»  with  rc-(Lsut]  to  be  apprehended. 

3.  For  the  security  of  persons  who  mean  to 
purchase  land,  or  to  accept  of  a  charge  upon  it 
as  a  security  for  money  lent,^all  conlratis  (for 
instaxice)  by  which  the  title  to  property  in  the 
land  in  question  is  capable  of  being  affected- 

II.  Of  each  contract,  indtvidually  taken,  how 
much  shall  be  consigned  to  the  register?  Shall 
it  be  entered  in  toto,  in  abridgment,  or  in  extract  f 

ExpciiJ^c  Qparij  there  can  be  but  one  answer: 
i'jilCT  liic  whole.  By  a  compielc  truni^cript 
yuu  are  quite  sure  that  ever);  purpose  will  be 
answered  :  that  exactly  the  sfime  effect  will  l>e 
produced  by  anj'thing  less  ihaii  the  whole,  can- 
not be  asserted  with  equal  confidence- 

So  far  as  the  interest  of  parties  alone  is  con* 
cemed,  omissiun  of  any  part  will  hartlly  be 
reganlefl  as  dei^irtbl*;.  In  tlie  trttiiftrript  lis, 
there  any  part  that  would  Itc  ^npcdliious  ?  So 
would  it  tlicn  be  in  Ihe  original :  and  it  is  from 
the  original,  and  by  that  mean?  from  the  tran- 
script, not  from  the  transcript  alone,  that  the 
defalcation  ought  to  be  made. 


CBtf-XLl 


rAiwcRiprmovB 


IISTUATION. 


069 


It  is  only  ^vith  a  view  to  the  interests  of  Ihirxl 
pcFRonK.  thftt  any  rea-ion  can  present  iUGlffor 
prefcrriDo;  either  an  abrid^ent  ur  an  extract 
to  an  €t)lu'e  Irarucript;  and  tbat  with  no  oilier 
view  Uiiin  that  or  avoiding  expense. 

For  the  bcnehtoftJurd  persons,  coiiHig:Q  to  tlie 
register  (it  \iill  naturally  be  OLid)  so  much  Eind 
HO  much  only  of  the  masi^,  as  it  can  be  of  use 
to  thin)  iK-moiiii,  as  t^uch,  to  he  informe*)  of. 

IiidimliuiiK  ht'voTiil  nini|niri.<oii  \cns  bulky 
thaii  the  whole  iirMrumcut,  might,  itU  true,  lo 
third  persons,  he  in  some  rcfipectd  preferable  to 
the  wriolc ;  and  tlmt  not  nicnly  on  the  score  of 
ihe  expense,  but  even  on  tlie  score  of  infixnm- 
Ijou  :  sinccr  by  a  alight  and  concise  intiniulJoii 
^tvcn  of  tiic  pnrjiort  of  »urh  p^irU  in  which  alone 
Ihe  individual  thini  person  in  question  ih  inter- 
ested, the  labour  of  pcru^g  the  entire  instrrt- 
nienl  may  l»c  saved. 

Tlie  truth  of  the  oh^rvanon  U  beyond  dis- 
pute: lnn,exptrn*ica|>art.  the practicaf inference 
ift,  not  that  the  pnrtial  indication  ^honld  be 
huhstituttd,  but  thai  it  should  be  added*  tu  the 
whole. 

By  the  mbelitution  of  an  abridf^Tncnt  or  an 
exlmctto  a  complete  Iransoripl,  danger  of  error 
would  morco^-erloaccrtain  degree  he  introduced: 
whereas  in  a  tranticnpt  all  danger,  all  posstbility. 
of  error,  may  be  avoided.*    Making  an  abnd^- 


■  B*  lUt  pwffliww  of  mo'tcn*  tng*»nisit¥j  thr««  or  fnof 

rrror.  a«  fantvecn  exemplirand  eieotplu  nlm  uinc  Krript, 

1.  Paprr  little  diScTMkl  froia  Oif^  onflniry  1»a*injf  beca 
wrOim  qpoo  Willi  fta  OHltiMry  pni.  tn^  v^Oi  ink  little  difl«r- 
val  tttmt  ikr  onlinafy;  copirs  one,  ar(arcDiilkig  Id  ibc  cnct 
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ment  ox  rd  extrftot  is  work  for  the  head ;  work 
to  which  all  heads  nmy  not  be  e<|iuJ  :  making 
a  tntKi«crJ|)i  is,  or  may  be  made,  work  for  the 
hand  only. 


Utirf  ftlciLl  of  iho  operator)  evei\  iwc  orllirtv,  ^1  t«^W,  aw 
Uken  by  moan*  &f  n  prcM.  lavonton,  MoMtVi  3o1lcn  and 
Waft, 

3-  Pa|ivrr  iuK,  vili.1  ^jeri,  in  every  r(«|ic«l  llic  mono  sa  tlic 
ordiiLftr^ ;  tuo  or  more  |iun«  arr,  hy  a  Biinpt<^  mcf^hani^m  iipf^n 
>lliG  principle  of  (lie  pill tof^raphf  councrcti:d  in  lOch  tnatmcf 
thai,  one  ot  llicm  Imii^  lirlit  Jt^ii'l  put  tii  motion  by  the  liuid, 
■noihrr,  wi(h  n  nqinrntf^  %htct  c\t  pprr  uodar  il,  U  |mt  in 
tuotion  11  tiic  tamo  tinw!.     Inventor,  Mr.  Biund, 

A  recent  improvement  made  upon  thin  piincipk  is  cB'«cLcd 

\\y  sucli  a  div^iJuniuuiL  of  l\\v   app-mtus  u  j^iLices  tlii^   yta 

wliicTi  15  not  in  tho  hanJ.  Tniich  Jit;jrcr  U"  ^hi^  l«»n*l  ami  cyp 

tbfta  aocordinf;  Co  the  <»n^nul  |>bn :  u1  tfto  dJi^lancOi  vay,  of 

ub^ luteal  of  &fuot- 

3.  &»t««U  uf  II  pm   kviili  lid  ill   il,  ;t  Li;i(uJiic  Uyle  ot 

JPTicil  U  employod-  Rciwccn  twa  ibpotii  of  pop(^r  liuln 
ifforotit  riom  the  onlinory^  a  Initfcf  prL|>i?r  impiNSKQOtod  wttli 
ablciclc  prfj^mcptiH  intcrpo»c'l.  ll^c  pencil,  in  prcuifii^  ui>oi) 
all  ihrvr,  imnrinU  on  thetwii  whiir  thrru,  (vix.  ih^r  tthidi 
Kaovcv,  and  that  which  IB  under,  ihtrblouck  one),  th^choncUir* 
CompoAcd  of  the  matter  Ihua  prcnscd  oA^  from  the  MaalE 
Otujn     tortatot,  Mr,  Wvilgwootf,  of  Oxfon!-*lrwl,  London, 

To  pranciiJti(?e  which  of  Ih^iu  tliflcrn^tit  productiomi  t>i 
kiitna&  ine«miitv,  IS  upoTi  the  vhoU  bo*;  adapted  to  the 
purpose  btrt  in  qm^sllon,  bclfju^rs  not  to  the  <:ompct<iKc  of 
llie  author,  aiiy  more  thwn  la  iLc  ilinigu  uf  ibc  pi^'seoi  wutI, 
'HiQi  much  1iov«vi?r  I  oan  laico  upon  mo  lo  pronounce,  that 
then  is  noc  on«  of  theoi  but  in  lo  «u(h  &  dcgTte  adaptctl  lo 
t)ic  purpose  of  lcs«]l]r-operaii^«  nritlcn  EnAlrumvuIJr  ikai.  b^ 
onoorotWof  thetn,  tlicordinnry  mode  of  wmin^  in  priMaii 
Qtfi,  would,  if  th«  intert^Kt  of  tho  communitv  til  largo  yecn 
tbc  Chd  in  v'icvj  t>c  »iif>cn4:dcd  aod  InJd  vMc^ 

The  principle  of  the  miuij-ptnDcd  iuMmuicnt  (be  it 
obiotvod)  h  Cttrnbln  of  b«ing  connoctcd  ^ilh  nnd  npp]|4Hj  in 
vilhor  of  tho  other  ivo '.  inflomuoh  thit,  cithor  by  the  Kxoitd 
ftnd  fir^l  losothcr,  or  by  ihc  iiccond  itnd  third  tof-ctbi-r,  fbtii 
pippiplrirs.  nil  nf  tlitrm  m^^jjatil**  of  cirinj:  from  emJi  oilivr, 
may  be  ublininl  ai  otm ;  and,  in  llic  chs«  of  tLiai  in  vhtHi  « 
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111.  Mode  of  enforcing  observance. 
Supposing   no    notary   employed,   this   is  a 

Eoint   that   may   be   attended   with  difficulty, 
kit  everywhere,  with  the  exception  of  the  few 

Btylc  is  employed,  without  the  cmploynient  of  any  greater 
force  tban  what  in  English  practice  is  employed  in  writing, 
with  pen  and  ink,  on  parchment,  the  sort  or  hand-wntiDp 
calka  fTigrasi'aig. 

The  ink  emplo^^cd  fn  the  first  inTention,  being  in  this 
respect  not  materially  different  from  ordinary  ink,  is,  liko 
thatf  liable  to  be  oblitemted  by  acid  menstrua-  The  pig- 
ment employed  in  the  invention  last-mentioned,  having 
carbon  for  its  colouring-matter,  is  proof  against  the  agency 
of  acid  menstrua  at  any  rate,  and,  as  far  as  ^et  known, 
against  all  others  that  are  capable  of  bein^  applied  to  paper 
without  destroying  it,  or  betraying  ihemselTei, 

Here  then  \s  a  peculiar  aecunly  against  forgery  in  the 
way  o(  fiU$lfi<:ation.  But,  when  compared  with  the  two 
other  inventions,  the  advantage,  so  far  as  concerns  rcgis- 
tratioD,  has  no  place;  inasmuch  as,  different  exemplars 
being  lodged  in  different  hands,  and  some  of  them  ofhcial, 
falsibcation  could  not  be  performed  upon  any  one  with  any 
prospect  of  succeas. 

Hero  then,  without  any  time,  labour,  or  eipenee,  bestowed 
on  transcription, — or,  afUr  the  first  moderate  cost  of  the  in- 
struments, any  other  than  that  of  the  paper, — is  a  set  of  tmn- 
scriplfl,  one,  two,  three,  or  more,  produced  ;  whereof  one  or 
more  applicable  to  the  purpose  of  official  rcostration. 

Here,  although  there  saould  be  three  different  parties 
concerned  in  the  contract  in  point  of  interest,  and  so  con- 
cerned as  to  require  to  have  each  of  tbcm  a  distinct  exemplar 
in  his  custody, — here  is  one  for  each,  beiides  one  for  the 
registration  ofHce. 

It  might  even  so  be  ordered,  that,  besides  one  for  the  office, 
there  should  be  one  for  each  of  four  or  five  private  hands. 
For  an  exemplar  expressed  by  characters  too  faint  to  be 
legible  with  the  rapidity  required  by  convenience  in  ordinary 
use,  might  answer  the  purpose  of  the  registration  officCi 
Suppose  even  here  and  there  a  word  not  legible,  the  defici- 
ency might  be  supplied  by  the  context :  and,  forasmuch  as 
it  would  be  impossible  to  divine  to  wbat  word  or  words  (if 
to   any)    the   failure  wouhl   attach,   falsification  would   be 
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Rpocics  of  coDtnicts  by  the  simplicity  of  whicb^ 
be  the  importance  of  the  vsiluc  ai  £take  ever 
NO  consiclL'niblc,   such   a^sislaiicc   in    geuerallv 

rr^ilcrod  afl  cfli>ctv&Uy  hopclcte  by  fia  irapcrfoct  cxcnapbi, 
itK  by  a  perfect  out. 

Ho  n^niii^  nf>  lo  ilic  iihc-  orrcgniktrntiop  in  thn  prw^nljiMi  of 
fmvd  10  t]«  prejudice  of  third  pcrtoni  (rn  wAnt  of  Do6n. 
I'ho  cif^icEol  i.--i;cn)plar  mn«t  be  imperfect  indocd,  tf  it  failed 
of  pvin£  such  mtimiiuou  cf  the  contcfitn  A>  wfHild  be  ttboo- 
Otfiilly  MjfRiirjit  for  ihw  purptj^e. 

The  i-vcmplarfl,  niaraot  fcwur^  would  noCknT  of  tbont  bttM 
purulim^nt ;  ai>d,  for  mBlruTticnTd  v^Hich  lim  at  pcrtumnencc 
under  Efji^iiiili  Jjiw,  parchmcal  it  Xht:  Mibbtnlum  in  fBrc^^ni 
ijHe^  Ilia  p:i|H-r  po^WAS«»  jKrui&iivitce  loide^r«v  alic^cMbrc 
RufEctcrit  for  iht?  purpMD :  nnd  tl  wiu  not  by  ftupcrioriw  to 
|-plip«r,  but  bv  noii'Cxuit<:ncc  of  paper,  thai  pnrcbmcnt  vu 
"Wni^it  into  n»a. 

Fritni  3  slip  fjf  no  moiv  iVmn  Two  flnc^FE  hrniulih,  pardi- 
mciit  for  infilrumcuU  of  coiilinct  boa*  together  ^th  the  lt9^ 
of  tho  infltrumcnu  ibcintclvcnt  swelled  to  the  ttr^st  njr 
ivbicb  the  bulk  of  ihe  nnim^il  will  iiHbcd  :  ind,  ia  ibe  %nifl* 
of  br^aUih,  that  %hc  i«  cminrntly  ia<^om-rai<rnt  i  wUtm  (be 
eye  hn.ft  rcochcii  ibe  i-nd  of  atie  Imc,  to  fiad  ttkc  a^xi  to  li 
IB  a  pfobkcHi  vbicb,  to  an  unprftCTi^cd  eye,  >i  i;)  uo  saill 
dcgi'ce  ilifHcult  to  sirjjvc. 

Th«  ufte  of  promulffution  pnp«f,  provided  trith  a  priatcd 
bordur,  pn^ftentioi^.  in  tj?<uor  or  io  tho  way  of  ruH^rctice,  mnA 
diBpoiiiiuii#  i^r  Ua  ua  Art  upplicdUlc  to  the  Mrbjtcti  has  bcvn 
atrvady  brauglit  to  \kv.  Bux,  by  bavin*  the  mariitt  tlmi 
^imisbed  out  by  the  opetaiionn  of  tbt^  pri»Eirg-|>r«M,  tlh^ 
boriy  of  the  »hect  itccd  not  be  rendered  the  leu  »«>cepiiU« 
of  Wiii!^  «Pt'^Jcd  to  the  iiiteuljoiisabovc-atcDiioaod. 

In  ihc  ityc  of  thr  minifiTeT  €>i  nuhnc^t*^  jit  (VjmpwtU)n  vf 
any  the  stightcrt  degree  of  luppoc-^d  faejlity  lo  the  ooUvdio* 
of  ifvTniic.  nil  otbct  ohjccU  put  toother,  JUAike  wid  irvvry 
fccurlty  it  U  capxhlc  of  affuiding,  nv  eif  no  value,  Hul  thnr 
any,  it  vi>ii!d  not  ocfxriae  the  otjert  of  tc  niLiny  ubc^r^  And 
tfHtiiitv  thou^^  indirect  prcbibitioci*,  v>td«  injuBtic^  u  co«i^ 
bated  by  bo  miDy  direct  aod  iaeCectuol  ones, 

Bui,  oh  tl)ii  occasion  ni  on  vtheis,  tliut  wU<er  of  b«flivi 
d«^fcljriy  would  tL*  liltlc  be  in  i*aiiI  of  t)»e  nteaM,  u  of  ttM 
dettre.  of  tokiftg  care  ofbiaitell'. 
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icgaidcd  05  unnccctoaryt— everywhere,  and  in 
English  ^irBcticc  in  particular,  sucli  issUunce 
18  called  m. 

For  caHes  of  necessity,  in  vrhicli  tlit  recur- 
rence ti>  that  asMstar.ct;  is  by  the  pressure  of 
Ibc  cxi^ncy  icntlcrcd  impructicablc,  provision 
ml^ht  be  made  by  givu^  to  ibc  contract  a  tem- 
porary Taitdity,  to  the  end  or  a  len;;tb  of  time 
wilhin  wliicli  the  pmcticabilitv  of  oblainiii^^ 
Mich  iL^staiicn  may  be  regarued  as  certain. 
Due  provision  bavin;^  thuB  been  made  for  Uicsc 
co»Q»,  the  intervcntii>ii  of  a  notary  may  witlwut 
danger  of  injaMice  be  re^rded  as  neeesmry 
to  the  validity  of  llie  amlract," 

Owing  to  tlie  JiiipejiNJinhle  nature  of  the 
itubject-mntttr,  contmcts  having  relation  ta 
immm-eablc  property  will  be  regarded  iw  con- 
stihitine  a  cla^s  in  relation  lo  which  the 
demaiia  for  retristration  ib  iti  a  particular  degree 
manliest  ai>d  incontesUtbte ;  bul  these  are  tlko 
ca^eM  in  which  the  scientific  aK^ifitance  of  a 
professional  man  is  most  apt  to  be  needed,  and 
the  certainty  of  obtaining  lt^vithin  time  most 
cDiire. 

The  intenx-niion  of  an  a«fti&tant  of  this 
dtrxcripliim  iK'ing  Uten  supposed;  in  his  pcmon 
the  legislator  ha«  a  socunly  for  the  oluiervance 
rif  tluff,  as  uf  all  otlicr,  fbrmalitiex,  which  it  nhall 
have  been  thought  tit  to  prescribe. 

The  exemplar  being  reserved  in  his  hands  for 

*  FrofjiM  tAwvft  (•»  «u  cliMTVTil  in  Cfup.  Ill)  tktt 
■uildcM  mean*  hmtv  bm  taken  f.T  tnkkjnf  it  pcHmly 
ctrttin,  i^t  fto  penon  nrho  csa  tmt  Kirt  Ofcuio*  lo  miAr 
iflt»  «iy  ol  Ibc  loru  of  cuQinct  in  qa«»1>ti«i,  Bbdl  be  uimp. 
priMd  GC  iW  iMcn*aty  of  obuiaiBg  Uic  AMuiiiACE  uf  a  rouuy . 
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thepurjioAe;  to  him,  under  a  penalty,  it  belongs 
to  transmit  to  the  proper  register  oHice  such 
cxemp]ftr  within  the  epacc  of  time  prescribed. 

To  him  it  mi^ht  belong  to  keep  an  appropri- 
ate book,  or  set  of  hooks,  in  which,  undcT  a  ^t 
of  heads  pri'scribt-d  by  (he  legislutur^  (nrt*scribed 
with  a  view  to  the  att-f,  a^^  nbovr  indicated), 
entry  nhall  be  made  of  each  contruct  in  wliidh 
he  haa  been  concerned. 

The  office  of  each  >iueh  notary  becomes  thu«, 
to  the  extent  of  the  businvsji  of  tliis  sort  done 
by  him,  a  sort  of  register  office  :  and.  of  every 
Mich  hook,  an  exemplar  might  be  periodically 
transmitted  to  the  rc^atcr  oflicc  bclon^os:  to 
the  county  or  other  district  within  which  his 
residence  is  situated. 

Such  scent  lo  be  th«  ineaiu  wliich  Jttxtice  and 
retiwn  recommeiid  for  enatiring  the  obscrraoce 
of  thi»  as  of  othcT  formalities.  Under  the  influ- 
ence of  the  partnership  interest  bc^^olten  by 
Ihc  fee-gathering  sjutem,  custom  has  established 
u  very  ditleretit  one.  In  this  case,  nA  in  the 
caso  of  oper,uion<  and  instruments  of  proce- 
dure, fwliitif  i^  the  con^auence  of  non-obser* 
vance :  wiltioLit  any  tolerable  ground  ftir  sun- 
posing  that  notice  of  such  coa&tqiicncc  will 
uniformly  be  meceired,— that  the  party  will  be 
apprized  of  the  sword  Imnis:  by  a  hair  or^  his 
head; — wilhoui  anything  dom-  by  the  legislator 
towanis  rendering  it  pm1>al)le.  For  the  lieg- 
lect  committed  by  one  man,  punishment,  ami 
wilimut  rc^'ard  to  proportion,  iufiiclcd  on  an- 
other:—for  the  misbehaviour  of  the  inferior 
nicndH^r  of  the  law-partnership,  the  attorney, 
puuishment  inflicted  by  the  superior  meniben* 
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of  t)ie  fiame  partnership,  the  judges,  on  the 
attorney  *4  clina,  Uie  party  who  hod  no  fiharc  in 
the  blunc. 

IV,  Mode  of  notilication  and  reference. 

To  the  4ir«t  clause  or  pan^fnipli  of  a  t^clieme 
for  n^girtlratioii  j^iiikded  nn  tJie  rurretit  jmn- 
ciploA,  I  rrad  a  margtnal  content  in  thenc 
words:— "No  d(xd,  will,  nor  t^dicil  affecting 
latid,  to  be  valid,  utiles  enrolled  williiu  six 
rmmlhs;  or  three  year*,  if  the  deed  or  will  be 
ex€cuicd  tvilhcjut  the  kingdom."  And  thrn  to  a 
second  clause  or  paragraph,'— "Tht- i^nmlmeiit 
to  be  notice  to  alf  tkcntons."  And  aftcrwardn 
another:—"  No  land  to  be  nffcolcd  by  a  judg- 
ment, nnleft^  notice  left  at  the  r«^ference  office." 

If,  jji  the  instance  of  every  "  deed,  will,  and 
codicil  affecting  Innd/'  on  tlw  margin  of  Uic 
paper  on  which  tht.-  innirinnent  was  writt^i,  tlie 
text  of  a  portion  of  law  were  printed,  de- 
nouncing inralidity  (as  aborc)  a.s  \ho  penal 
consec|iK-nc<^  of  the  ncgtcct  in  question,  viz.  the 
non-enrolmcni  within  ihc  apiwitited  time, — the 
injiistico  of  the  pruviHion  would,  in  p;ir1  si  least, 
be  dfrtic  away :  the  client  would  be  pimi^hod 
for  neglect  which  would  be  the  act  <>(  his  law- 
yer; but  the  act  required  to  be  performed  would 
not  be  altogether  o\ii  of  the  power  of  him  <m 
whom  the  ohiigatiun  of  performitig  it  was 
impttsed. 

If,  in  the  ini^tancc  of  every  deed  scrviDg  fur 
the  purchase  of  land,  or  for  the  lending  of 
money  on  the  security  of  land,  on  the  margin  of 
the  paper  were  to  be  found  in  like  manner  un 
iritimatif>n  of  the  extMtnce  of  a  system  of  ir^istfr 
i^TM.  ada(ilixl  to  the  piir|Km.-  in  i|iHrsli<tn, — toge- 
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Uier  with  a  recomm^Dclsition    to    nearcb    the 

pioper  register  t>*liee,   fur  tliv  purpose  ol"  a?*cer* 

tainiDg  whelbcr  the  land  in  question  had  been 

Uic  subject  of  any  &ucb  dispoation  remaining 

slill  ill  force;  in  this  way,  (siippostog  moreover 

tbe   praciical  ol^^^najice  of  the  provision  pnr- 

KBCribiitg  registriitioti),  notice  of  the  eiiR>ltiicat,^ 

[leal  notice,  not  nwnOy  wjnstructive,  r\  t.  Kham 

tsoticc, — Mould  be  givtn,  il  not  to  all  persons,  at 

Any  rate  to  all  persons  coDccrocd  ia  point  of 

'interest  in  tbe  receipt  of  it. 

Six  ntoQtbs  are^  on  tbe  above  plan,  allowed 
for  tlie  operation  of  enrolment.  Witliin  iJie 
six  montliA,  in  ccntidence  of  the  bon-exislence 
of  any  :(i)ch  contnict  aticcting  the  land  in  qucs- 
tioD,  a  man  purcho^i^  the  land,  find  pays  the 
money  to  the  seller,  who  goes  ofl'witli  it-  The 
tD<Miey  RCkne>  xhew  comes  the  enrolment ;  the 
9ole  professed  ubjcct  of  which  is  to  prpvcnt  the 
payment  vrhicb  has  been  made. 
'  Should  any  real  desire  of  opposing  cffcctaal 
prevention  to  such  mi&chicf  be  cnierlaincd,  the 
course  pursued  will  be  somewhat  di^ercnt* 
A  set  oi  heads,  adapted  bh  alkove,  being  pre- 
app<i!i)ted  by  the  legi5lati>r^  (and  a  very  suiart 
and  simple  <»ie  ndl  be  adequate  to  the  purpose); 
the  iKitary.  having  prepared,  along  with  the 
uutrumentofc^nlnnct.ulettorof  advice  addressed 
to  tbe  register  office,  in  which  iLtter  of  advice  is 
cjntained  a  memoraiidum  of  the  contract,  con- 
taining nn  intimation  of  the  matter  beloi^n^  to 
thuiie  several  heads,  (viz.  names  of  the  parties, 
situation  and  quantity  of  the  land,  general 
nature  of  the  di&jx^ition  made  of  it,  whether 
(^ale,  seltkmenc,  lease  or  mortgage),  brings  it. 
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together  with  the  mstniment  of  contract,  to  the 
place  appointed  for  the  excoutiou  of  tho  irutru- 
ment  of  contract ;  an<l.  um  ikwii  as  the  ccretnony 
has  been  perbrmcc),  delivcnt  in  at  the  next  post 
oflire  such  Icltcr  of  sdvice  :  oht<tinui|^  from  ihc 
po«t  maimer  or  his  substitute,  his  signature  to  a 
n^ccipt,  also  ready  prepared,  and  in  which  the 
direction  inscribed  on  the  letter  of  advice  is 
tmiiftchbed. 

In  the  memonindiim  of  which  the  8iih^'inee 
of  this  letter  of  advice  i»  composed,  notice  sufit* 
cicDt  to  answcrnt  least  the  tempomry  puqx^e 
would  be  already  ^ven ;  a&  the  catcat  prepara- 
lorj'  to  an  inventiofi-pulent  answers  for  the 
tttne  thff  pufpOMT  of  tlif  patent  iti^clf  Btit  the 
very  body  ot  the  instrument  of  contract  il^etf, 
why  need  it  wait  longer?  An  exemplar  for  the 
oolfateTal  purpose  bcin^  already  brought  into 
existence  along  with  the  other  exemplars  al- 
lotted to  the  direct  puiT>o»e  of  the  contract, 
there  will  be  no  more  diflfieiiUy  tn  liending  by 
the  same  con^'eyance,  and  at  tlie  ^ame  lin>e» 
this  complete  exemplar,  than  the  comprcased 
and  impcifect  minute  of  it. 

The  ti'Uer  ef  cdv?tc<  «o  transmitted  (as  above) 
to  the  register  ollicf ,  and  dcprmted,  ar  ^iai  (to 
tne  the  lawyers  word),  in  tJiat  oflice,  serves, 
from  the  instant  at  M-hich  it  is  w  deposited,  for 
the  information  of  »careha's:  i.r.  of  pci^on<i 
having  occasion  to  learn  whether  any  contract 
has  been  entered  into,  whereby  the  state  of  (he 
property  of  the  land  id  4]iie>l>r.>ci  ih  afltctt-ti. 

Thus,  then,  the  purivoM^  of  Kenrcheni  is 
un!t^vere<L  But  tho  ^^cciinly  and  tniuipiilbly  of 
the  nolftjj-,  by  wlwm    the    nKmorandum   or 
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ttxemplar   of   the    contmet    was   iransmiucd. 
reniUDS  lo  he  |jn>vi(leil  for. 

Por  this  pitrgtose,  instead  ofoDft  exemplar  of 
the  mcmonmdum  (as  above),  be  stoda  two  to 
the  rc^slcr  office,*  Of  these  two,  one  remains 
in  the  otiice  (aa  above);  the  other  is  re^tnuiS' 
iDitted  to  him  by  th<;  same  conveyanee,  having 
first  received,  besides  tlie  diret^ion,  an  acknow- 
ledgment ol'  receipt,  datp-d  and  signed  by  onL-  of 
the  clerks  belonging  to  tlie  ollice;  to  whose 
onomastic  f^i^rDatiire  may  be  added,  atid  (for 
expedition)  by  a  stamp,  the  words  by  which  a 
designation  i»  given  of  the  office. 

If,  besides  the  mvniarandum  of  the  contraci, 
it  be  a  case  in  which  an  exemplar  of  the  same 
contract  is  to  be  deposited  at  the  otHce,  whether 
un  that  same  day  or  a  subsequent  one ;  in  tlus 
case,  instead  of  two  exemplars  of  the  memoran- 
dum, the  notary  sends  to  the  office  thn-e,  Ooe 
renjaittv  al  the  nffic^e  (hsl  above);  Hnulher  15 
re-tiaQsmilted  to  him  with  the  mark  of  iicknnw- 
Icdgmcnl  fas  abovc^  l  the  third,  being  rc-trans- 
miltcd  to  him  on  the  day  on  wlueh  the  inAtru- 
mcnt  of  contract  i«  received  at  the  office,  ftervea, 
by  the  addilion  of  a  few  words,  for  the  acknow- 
ledgment of  thf:  receipt  nf  the  mstnEnicnt  of 
contract  so  received.  "  liarivcd  thix  ttap,  Mc 
ifee^f  of  which  the  ttfmvt  is  the  vtcrnorandmn" 

V.  Mode  of  desi^'nation,  in  case  of  land* 

A  short  hint  on  this  subject  may  not  be  with- 
out its  UK'S. 

A  geomplriral  survey  of  the  inland  of  Great 
Britam  by  order  of  government  has  for  ranny 

*  Tlic  prad<ici>  of  ihc  copf ing:  oppa  latnit  aUtad;F  tpokiui  of. 
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yean  been  in  liand.  Amtm]^  the  purposcii  to 
which  that  important  work  ^vil!  he.  found  apjili- 
cable,  that  of  scnmg  tor  tlic  de.signaUot)  of  pur- 
tiooB  of  land>  for  the  purpose  of  conveyances 
and  other  contracts,  may,  it  should  Becni^  be 
niimbered. 

[nthevestryroom.or  any  other  more  coiiveiticut 
place,  in  the  custody  of  the  miiiLster,  or  niinftUi^r 
UkI  chlKch^v-a^den■'i,  of  e^ch  parish,  might  ho 
deposited  a  copy  of  that  part  of  the  map  which 
exhibits  m>  much  of  ihe  land  a£  is  contained 
within  tliv  precincts  of  lh<it  pannli.  The  luap 
may  be  dividi.'rd  into  squares,  and,  in  decd^,  the 
JQU  of  land  in  qu^boo  described  by  refer- 
■encc  to  the  square*. 

lo,  and  in  the  near  neij;^ibourhood  of,  a  town 
or  villaffe,  Eucb  part  of  the  ground  as  is  already 
covered,  or  likely  1o  be  soon  cohered,  by  build- 
ingi,  m^l  retpiire  to  beexhihiteilby  a»e|iamte 
map  ^ooHtructed  upon  a  larger  scale.* 

Each  pariflh  being  thus  provided  wiUi  iU 
authoritative  map,  hero  would  a  ftiandard'  of 
reference,  to  which,  in  all  suits  in  which  situation 
and  quantity  of  a  portion  of  IiikI  came  in  quen- 
ttan,  reference  should  be  made:  made,  in  the 
first  place  in  the  inntrumcnt  of  demand,  then  in 
the  instrument  r^  defence,  and  lastly,  in  t]ic 
judgmenl.t 

•  By  ibc  coayr%kj  mhI  inequBlitt  rf  iSa  rurth't  tMtUcp^ 
diftpultifn  will  ht  product^  rwpcr'lini^  ittr  I'liuftimiint  of 
ilic  miLiimtion  ot  Ac  aiiaat*  portion  bftble  io*bc««ne  ike 
«utij«ct  of  l«^  conimcu,  io  ifae  mamirmikiQ  of  tht  whole. 
Ikt,  bf  (MHMtVidBnt*  by  «boin  ih^  nATiiir  of  tfic*.-  diflknil* 
itaii  it  vsdiMCootf,  tfie  intent  ef^ktitlatlit;  niwl  funt^vniMi; 
t^ioni  to  ■  dcff«c  *iiiicic;il  for  pnctk«  will  d1«o  1h  oviIct-- 
■lood. 
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$£€TI0K  in. — LifniU  ta  Ike  application  of  tke 
practice  0f  transcrfptitious  rrgi^ration. 

Ak  in  case  orcollcction  of  evidence,  and  otiier 
juOtcinL  operations,  so  in  Ihc  case  of  conlraclfl; 
aotiticalion,  though  in  some  rcRpects  purely 
bcneflcial,  will  in  other  respecu  be,  in  soqnoe 
cases,  and  wiih  reference  lo  some  description 
of  pcTsouff,  {xTniciouft. 

From  this  consideration,  two  objects  of  aoC- 
citudc  arc  imposed  upon  the  lepslntor:    viz.- — 

1,  Not  to  require  or  jjt-miildivuij^lion,  where 
tbcmischief  of  it,  when  carried  lotlic  necessary 
extent,  is  deemed  preponderant  over  the?  good. 

'2.  Where  the  good  \h  preponderant  over'thc 
mischief,  still  not  to  cawse  or  suffer  the  com- 
munication to  be  made  or  received  by  any  per- 
sons, in  relation  to  whom  either  no  benefit 
ftccrue»,  or,  if  any,  not  to  snch  »ii  amonnt  as  to 
outwtrigh  that  of  the  nimcKief  doue  to  otht.<rs. 

So  far  as  the  act  of  re^stration  is  purely 
optional. — not  performable  but  at  the  instance 
of  the  only  party  or  parties  interested,  nnd»  in 
ease  of  divers  parties^  of  alt  the  parties  inte-* 


uncertainly,  not  certainty,  bciDf:  the  rcol  end  of  judicature, — 
ifi  lli«  iiinlramcnt  of  dtnmiid  (ihc  d^iinvii^m  m  (be  ar-dcn 
c(  tjitctntttt),  not  RO  nmrh  H»  Hn  nppoimialion  (owutla  ibe 
4l«<eriprion  of  (1i«  rjusintity  reully  in  diKfiul^,  ka  Altcpinptcd. 
Tha  juilpucnt  liavin^:  nu  otiivr  btuiE  tliun  ihc  inMrtrrarot  i>r 
demand,  no  infomiAlioii  rtHpi-ciiii^^  i|tiuniay  ii^ajrortli-tl  by 
vhlLt  IK  cnlird  thr  r/fitrd,  in  whJrli  llir  fWlnr^iion  ariH  jil<)^- 
Bwnt  tre  comp^r^'L  When  the  judfrmrnt  ii  in  favour  of  Iho 
plflintlf,  po»iL^(MOD  in  ^Lven,^ — not  by  the  jt^dge  to  the  pl%iii- 
ijff. — i Hit.  by  iIil:  pthtinitlT,  wilh  ibe  privity  ajid  DMisinitco  of 
the  ihLTitl'  [vjho,  on  ihia uccQiioa^  ucu  unil«r<he  anlhorilv  ttf, 
biitwitboutony  di/ectionsfrom,  the  judge,)— by  the  plwtiff. 
Atbiaown  peril,  lo  liim^elf. 
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restedf^llie  practice  can  bare  no  neecl  of  limita- 
tion. 

But,  by  tbe  very  act  of  regiatration,  the  exist- 
ence of  Uic  contract  U  exposed  in  bodqc  sort  to 
disclosure. 

If,  iu  Jtucti  cuses,  iion-iliKcluMire,  so  far  as 
practicable,  be  upon  the  whole  deniable ;  tbco 
comes  the  question.  wliat>  consi&tciitly  with  tbe 
su^t  of  rc^stration.  shall  bo  the  arrangementa 
taken  to  prevent  it  ? 

This  ca&€  is  in  a  manner  confined  to  taat 
wills:  under  which  clenommation  may  be  iiicla- 
ded,  if  there  be  anydiSerence,  gratiiitrmH  <liftpo- 
ftitionfi  of  property  made  by  a  single  person,  not 
to  take  effect  tiU  hifl  death,  and  revocable  by 
hiin  at  any  time  during  \i\st  Hfe. 

A  contract  v(  thih  soti  it  uiny  happen  to  a 
man  to  be  desirouft  of  de|v»»iting  in  a  public 
rcei^cr  oflicc  for  safe  cnstody.  In  such  a  c^%c, 
a  desire  natur^  to  every  man  is  to  conceal  the 
particular  term^  of  it,  Thi<;  obk'ct  may,  in  such 
a  place,  be  efTeclvHilly  secured,  by  the  uniTer-> 
sally  known  expedients  of  folding  up  and 
sealing.  But  in  Kudi  a  Cfiac  it  is  not  always 
enou^  to  a  man  thatihe  {larticularlcmisof  the 
dis|Kiation  made  by  him  ^hoidd  be  unknown; 
it  iH  frequentlv  of  essential  importance  to  him 
that  the  fact  of  his  having  made  anv  dispoKition 
of  ihiLt  nnlupLr  K)»o»ld  remain  etiually  nnknnwu 
and  uDdisco\TTablc.  This  object  may  with 
little  danj^rof  failorc  be  accompliNhcd,  by  the 
equally  obvious  expedient  of  a  solemn  enga^- 
ment  to  that  effect  entered  into,  and  universally 
known  to  tx?  entered  into,  by  tlie  ieveral  oHicera 
belonging  to  the  office. 

On  the  mode  of  corTt9|K>iidcncc  between  the 
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indmdual  ami  tbc  office  m  this  particular  case, 
UQfieparatc  observation  need  here  he  made.  Of 
what  faa3  beca  said  on  that  subject  in  a  fonner 
BectJoD.  the  application  to  the  present  case  is 
gtifficiently  obvious. 

In  ttie  case  of  a  last  wHl^  concealment  can 
nut  operate  tu  tlie  injury  of  anybody  :  pruperty 
is  not  bound  by  it  till  the  death  of  tlie  party 
takes  place,  and  tlicn  the  cooccalmcat  may  be, 
oudit  to  be,  and  naturally  niU  be.  at  on  end. 
^  It  ifi  only  whertf  the  iutcrc«tfi  of  third  persone 
of  a  particular  di^iicrjption  ate  liable  to  be 
affected  by  the  contract,  if  conceidcd  frDin  third 
persons  of  that  description, — in  which  caxe,  on 
that  consideration,  it  \»  proposed  to  render  r^:is* 
tration  compulsory, — that  any  question  can  arise 
concerning  the  degree  of  sccresy,  if  any,  which 
is  proper^  aud  the  arnmgeinents  lit  to  be  taken 
IJ]  the  view  of  securing  it. 

Taken  in  it«  tottdity,  the  subject  of  contracts 
is  to  such  a  degree  multifarioua  as  well  as 
extensive,  that,  in  treating  of  il,  to^rivctoccnccp- 
tion  a  deterEninata  object,  here  as  elsewhere,  it 
will  be  of  ufie  to  Lake,  in  the  first  instauee  at 
lc*aftt,  a  [tarticular  class  of  cootrarU :  siiy  for 
instance,  in  conaiderataoti  of  their  Aup4?rii>r 
importance,  those  which  affect  property  in 
in)  moveables. 

In  thjfi  instance,  is  it  of  u»je  upon  the  wholfti 
that  secresy  in  any  degree,  secresy  as  against 
anybrirJy,  should  he  preserved  ? 

Tbo^e  wbo  eontenf!  for  the  alhrmative,  will, 
on  these  occasions,  be  opt  to  deal  in  generals. 
All  families  have  their  secrete;  from  thedivulga' 
tion  of  which,  c^rcat  tnortitk-ation  and  ineonvc* 
nience  may  arise.  The  state  of  a  roan^s  pro- 
perty is  universally  regarded  as  being  of  th( 
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number.  In  the  cane  of  commLTcial  meu,  when 
revenue  li3Ls  been  ihe  object,  particular  ai-nmgt^- 
TneQt4,  tiuvin^  for  their  profeaaed  nbject  the 
preservation  of  secreay,  have,  under  the  Britisli 
government*  M^itb  much  anxiety,  been  cvtE* 
bliflhed  by  law. 

Anftwer: — By  llie  communicalion*  necessary 
to  lite  collection  of  the  property  taxe^ — by 
these  communicutiofts.  if  divulged,  or  made 
public,  or  rendered  ^nenilly  tkccesstble,  the 
totality  of  a  mans  pTo(>criy  would  be  made 
kiKiwn.  But,  by  no  such  rv^i^tnition  as  U  could 
be  proposed  to  apply  lo  conlracts,  would  the 
whole  of  hi»  property  be  made  known  or  know- 
able. 

The  only  ease  in  which  it  could  be  suppoAed 
that,  by  the  registiation  of  contracts,  the  state  of 
a  maJi*4»  property  would  be  disclosed,  is  itmt 
ufa  contntct  HfTcctin^  land  (luy  a  mortgage,  or  a 
marriage  scttlcmimt;.  in  the  instance  of  a  man, 
the  bulk  of  whose  property  conststa  in  land. 

By  a.  marria^  settlement,  if  known,  do  pro- 
perty is  pomted  out  as  departed  out  of  the 
family.  The  property  tndera,  to  the  extent  of 
thai  whidi  is  the  subject  of  the  settlement,  \% 
fthewn  not  to  be  liable  to  be  disposed  of,  beyond 
the  lifetime  of  the  pre»ent  poaseesor,  in  dis- 
char^fc  of  debts.  But  that  is  the  very  thin^ 
which  indiiiduals  in  gctH?ra[  are,  in  point  of 
interest,  concenKd,  and  in  point  of  justice 
mtitled,  to  know:  viz.  lest,  by  1ni<4ting  their 
QM)ney  or  money's-wnrtli  to  one  whci,  kmming 
be  has  not  wherewithal,  intends  not  to  reim*- 
burso  them,  they  should  be  clefninded- 

Kvcn  by  a  mort^fafte, — takini;  ihe  state  of  the 
family  on  the  footiji^  of  that  tninsactiun  alono,  — 
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it  can  never  be  known  that  any  diminution  of 
property  hai^  taken  place.  To  make  improve- 
meots,  by  ^  litch  tlte  jiruperty  may  be  au  gitiented, 
or  provide  for  iDCumbraace«,  the  existence  c^ 
which  is  already  matter  of  notonety,  surh  an 
the  paymcDt  of  younger  childrcc  £  fortunes,  may 
have  been  the  objeel. 

But, — in  so  fura^tlieefTecl  of  the  mortewev 
to  place  property  oul  of  tltc  reach  of  crraitoca, 
outofthcrcacbofjufiticer — in  so  far  is  it  matter  of 
jiutice  that  the  transaction  slioutd  be  genemlly 
known ;  lest,  &£  in  the  former  ciific,  fraud  should 
take  place* 

The  defraiidment  of  creditorn,  for  want  of 
knowli-tlgi:  of  thft  ciintrart^  is  a  mlsrhlef  (it  may 
bo  said)  that  vrill  only  have  place  in  here  at>d 
there  an  instance :  in  no  case  but  in  t)ie  c&«e  of 
prodigality,  which,  according  to  the  well  known 
and  practically  UMjful  obs^orvation  of  Adam 
Smith,  is  a  case  comparalivuly  rare;  wliert^as, 
by  llie  divulgation  of  such  contracl*,  a  TniKchieT 
is  produced  which  extends  to  everybody. 

Be  it  so.  But  this  supposed  mischief,  the 
ie«ult  of  the  di^losure  of  mortgages,  when  it 
does  take  place,what,afteraU,doe8ii  amount  to? 

When  everything  is  dlstinclly  explained,  tt 
amounts  to  neither  more  nor  less  tlian  this :  viz, 
that  a  man  is  prevented  from  causing  bis  neigh- 
bours and  acquaintance  to  suppo^  hia  property 
to  be  greater  than  it  is.  But  of  this  prevention 
where  is  the  real  mischief?  What  harm,  even 
if  he  shoidil  be  prevented  from  obuiining,  if  not 
money,  at  least  reputation,  on  false  preteneea? 
that  aort  of  rcpatation  winch  coni^ists  in  tlie 
0{ttnion  of  a  mans  being  possc&scd  of  money  ? 

To  obtain  money,  or  money's-worth^  u|x>n 
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false  prclcDCfs,  is  made  puniah&blc — is  Uxatcd 
»6  ft  crime  next  to  ca[Htal.  To  obtain  advan- 
tvrt<  ill  aiiy  other  Bhapc,  ia  any  of  thofiv  shapes 
in  which  it  is  (as  in  mo^t  bhapes  it  is)  trans- 
mutable  ioto  money,  need  not  certainly  be 
pum«bcd  in  the  same  decree;  but  to  what 
ffxfd  end  of  morality  or  policy  can  it  be  pn>* 
icctcd  and  encouraged  ? 

Sup[)osiDg  it  a  settled  pi^nt,  that,  in  relation 
to  contracts  all'eotmg  land,  indi.sc-rimiiinte  pub- 
licity oiiglit  to  be  granted;  Utc  channels  and 
the  means  are  sufficiently  ob\ious.  News- 
papers are  employed  for  giving  publicity  to 
declarationi  of  bankruptcy,  and  todi««<}|iicioni« 
orparltiendups :  ncw»paiierH,  ajid  in  jmrticular 
the  local  new^p-jpur*  of  each  county,  or  corres- 
pondent tcnitoTial  district,  might  be  employed 
for  giving  publicity  to  all  contracts  by  which 
land  in  that  ditttrict  is  affected. 

Not  Uiat,  even  fur  the  purpose  of  limit«-d 
and  appropriate  notification,  this  indiscriminate 
but  momentary  mode  of  dirulgatjon  would  be 
sufficient.  The  day  past*  the  newspaper  of  ihc 
day  is  forfjotten>  For  search  to  be  performed 
ftt  any  time,  a  register  office  would  not  the  less 
be  necesaary. 

Section  IV, — ImpartMa&frtAiat^withmaxm- 
paswihc  fMJHer  to  ie  irttnscriM,—Akrratioi^ 
of  K:tgiish  prariicr  in  this  rtirpcd. 

If  improving  in  point  of  extent  and  nlility  the 
prachcr  of  (ranM?ripliliiniK  rt'^i^istrAtion  lie  among 
the  ends  which  tjjc  Icgishilor  ought  to  propo*»c 
to  tiirosctf,  two  main  objects,  in  the  character  of 
mean^,  call  for  hia  regard  :  I .  The  Riving  facility 
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to  the  operation,  viz,  tbatortranscriptton  iutit: 
2.  The  reducing  within  compass  the  matter  to 
be  transcnbed/ 

Kvcrywhere,  under  the  influence  of  the  fee- 
nUic^riiig  system,  t)ie  hiiKJiMrKs  of  penning 
m^lruments  of  contract  (the  business  of  coo- 
vcj-ancing  ad  it  is  called)  having  been  the  work 
of  thcfcc-gnlhcring  parlncr&bip,  Jud^and  Co., 
executed  under  the  impulse  and  direction  of  the 
tnlerefit  of  the  linn, — an  interest  actinj;  in  a 
direction  diajiietricaily  oppcv^ite  to  that  tif  the 
comrnunit}' at  large,  and  thereby  directly  repug- 
nant to  the  ends  of  justice  ;~the  object,  in  the 
case  of  these  legalized  expressions^  of  private 
will,  as  in  the  case  of  the  expressions  of  public 
will,  ii3sbeei>, — what?  To  reiuItT,  to  tlu.*  extent 
of  the  patience  ot'a  dcludc«l  people,  every  dis- 
Coun«c  beloti^ng  to  tbU  cla^,  aa  ill-adapted  as 
possible  to  the  common  purposes  of  discourjie: 
to  the  puq)osefi  wliich,  in  ever\' discourse,  of  this 
mo&t  importaitt  clasii  in  particular,  ou^ht  to  be 
aimed  at  with  nK»Te  e:*|)ecial  care  : — in  a  word,  to 
render  it  as  nhscure,  a.^  ambignou»»  and,  for  tlie 
joint  puq)osc8  of  ob&cuhty  and  ambtgnouftnes*, 
as  unnatural.  »nd  absurd,  and  volumitv>us. 
a«  po:>$siblc- :  to  add  to  the  natural  obscurity  of 
the  subject  'AH  much  factitious  obscurity  and 
impenc-tmbility  as  could  l>e  givat  to  it  by 
the  boundlc^  accumulation  of  excremenlitioiis 
matter,  as  disgusting  and  repuhtve  as  it  could 
be  made  to  the  taste,  as  well  as  impenetrable 
to  theunderstandin^,  of  thenon'law\*cr;  that  is, 
of  e\'ery  individual  who  is  not  paid  for  wading 
through  it. 

On  this  ut  on  other  parts  of  ihc  field  of  legal 
lucre,  there  ha»  been  of  course  a  perpetual 
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contest,  nnd  trial  of  AkiU*  a»  betvrcxMi  the 
lawyers  of  the  several  chilizcd  nntiun^i :  but  hy 
the  Knglisih  lav^-jcr  (unlesii.  id  ihU  piirt  uf  iJic 
race,  the  exertions  of  the  Scotch  lawyer  should 
be  fouod  to  Rffurd,  in  some  respects,  un  exci^jv 
tJon),  all  comiM?tiu>n<  of  all  otliftr  naiioRH  have 
l>ecn  Icit  far  ochind.  80  far  aa  concerns  the 
mcro  heaping  of  words  upon  vrords,  his  ocer- 
lionit,  or  the  fruit  of  them,  may  perhaps  have 
been  equalled  or  exceeded.  But  in  the  practice 
uf  what  in  called^i'rtwv/,  Ieg»I  fiction, — the  1110*1 
pcmicioiix  and  traiieat  >tort  of  lying,  lying  bv  or 
with  the  concurrence  and  itupport*  as  well  as 
for  the  profit,  of  the  judge.— he  has  found  an 
implement^  in  the  use  of  which  he  h&a  in  a 
manner  stocxi  alone.  By  thclielpuf  Ihi?;  in^tni- 
ment  of  frai>d  and  extortion^  he  ha;^  contrived  to 
make  the  individual  pay.  aa  if  it  were  the  plain 
and  honeat  cxprcaaion  of  his  will,  for  a  tissue  of 
absurdities,  which  have  no  more  oaiuml  con- 
nection witii  it  than  a  chapter  out  of  the  adven- 
liirea  of  Barun  Munckliauten,  or  the  taloi  of 
Mother  Ooosc.^ 

In  a  mcuriagc  settlement  drawn  by  a  Trench 
or  a  German  lawyer,  there  may  po»»ihly  be 
(thoiif;h  it  is  ditHcult  to  conceive  how  tliere 
should  be)  a-H  many  usekss  and  tbence  per- 
niciouii  words,  a*  in  the  noo- mendacious  parts 
of  the  ronttmsition  cf  his  hn>ther  of  Ihc  trade  in 
England:  buLinsofaraamoraJityiftconecmcd, 
if  veracity  be  conatidercd  ax  a  broinch  of  it,  the 
'most  divlioncfit  composition  of  the  FrcnchiiiaQ 

*  Finn.    rerovvn«»,  l«m  Knd  MJaue.    mot1gaij«,  Ac.. 
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[.or  Ute  German,  i»,  in  comparison  of  that  of  the 
English  attorney  and  his;  associates,  (for  the 
work  for  which  a  sijigle  hand  siifEceA  on  the 
continent  \s  in  Eng-IaurT  the  work  of  Jegion), 
language  of  sinccnty  a.nd  truth. 

To  substitute;  truth  t>  falsehood,  cominoi 
sense  (o  abeurdity,  M'ould  require  nothing  new 
btit  uil!  on  the  part  of  the  Engliiih  le^i^Lator. 
Of  the  exertion  and  ingenuity  which  is  lavishes] 
in  the  service  of  injustice,  a  small  portion  would 
suffice  for  the  purposes  of  justice. 

Already  the  legislator  is  in  use  to  give  formu- 
laries for  judprnente  tif  conviction:  let  hitn 
extend  the  jii>[ili[iatiou  of  ihe  same  income **tab I y 
useful  prlueiple  aT^d  honest  practice  to  instm- 
ments  of  contract,  to  conveyances. 

Nut  a  Action  but  i^  capable  of  being  trans- 
lated, and  Qccasionilly  is  translated,  into  the 
language  of  truth.  Burn  the  oriy;inaK  by  the 
bauds  by  which  so  m^ny  less  nuxiou^s  nuisances 
have  been  burnt, — bum  tlic  original,  and  employ 
the  translation  in  its  stead.  Fiction  is  no  more 
necessary  to  justice,  than  poison  is  to  austc- 
nance. 

To  the  mass  of  judicial  lying  called  ajfnc, 
to  the  other  ma>;»  ofjudiela)  lying  e:*llp-d  a  ?vn>» 
ivry,  substitute  the  plain  tnith.  by  which  the 
legal  opcraUon  of  cither  might  be  declafcd  ia 
half  a  dozen  lines.  To  the  lease  and  release* 
substitute  the  fioffitic/ti,  to  which  these  two 
correspondent  musses  of  falsehood  aniJ  absur- 
dity have  themselves  been  substituted.  In  the 
case  of  the  mortgage,  declare  that  riclit  of  pas* 
session  to  be  eventual  which  neither  is  nor  18 
meant  to  be  anything  more. 
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All  these  instrumetits  of  fraud,  and  receptacles 
of  falsehood  and  absurdity,  teem  with  fees  ;  in 
comparison  of  which,  all  else  is,  in  the  eye  of  a 
fee-fed  lawyer,  without  value.  But  fraud,  how- 
soever necessary  to  the  creation,  would  not  be 
necessary  to  the  preservation,  of  the  fees. 
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CHAPTER  XTL 


OP  Tll£  yitlNXlPl-Jt  Ol"^  fRKAPrOlXTKl)  £VI-- 
OEN'CE  A«  KXeUPLIKtED  IS  TllC  CAft£  Or 
BEAL    EVIDK^'CE   (EVIDENCE    WHOM   TtliNG^). 

The  subject  tf  rrj/  evidence  will  be  fully  con- 
sidered m  the  nexi  book."  Tiii.'ic  will,  how<* 
ever,  be  i^o  incomenieitcc  in  saying  here  \^lmt 
fit  to  be  said  with  re>pect  to  the  ajiplica- 

m  of  the  pnncipio  of  preappointed  evidence 
to  the  field  of  real  evidencC' 

Tike  dcmaud  for  instruction  on  this  subject  is 
nolvtrr\^  cunsidf  r;«bte.  But  cuncuptioii  oiay  be 
BKMstcu,  3iid  the  purpoiie  uf  i)lustratio<)  an* 
fiwcrcd.  by  bringing  to  view  some  of  the  inoi<tt 
remarkable  inst^mccfl  in  which  this  apphcaUon 
has  been,  and  continues  to  be,  geneially  made 

In  the  case  of  immovttable  property,  the 
y^Mcv^of  variijiis  lcinclv>  by  wliicb  inirvision  from 
various  sources  is,  with  a  decree  of  Kuocejut 
more  or  leas  complete,  cndc;iToun:d  to  be. 
j^arded  o  gains  I,  *crvc  at  any  lalc  for  ihc 
delineation  of  bouttdarm^  and  thence  of  Uic 
dimeriftions  of  the  space  contained  within  tliem. 
Ill  the  ca^e  of  landmarks,   the  puijxise  is  cou- 

•    Book  V,    ClllCl'««TA>TlAL,ch>p.  3. 
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fined  to  ttie  mew.  delineation,  or  ratlicv  indica- 
tion, or  boundaries. 

Tfae  function,  which,  in  the  caso  of  houoda- 
rics,  TR  permanently  peribrmcd  in  relation  to 
partHms  of  immoTtabk  pmpem', — to  quanUtkK 
caned  oiil,  »y,  it  were,  of  the  siirlure  of  ihe  globe 
which  we  inhabit, — x^  |iertormed  occraHionally 
in  relation  to  masses  of  mmxabic  property,  by 
the  several  standards  of  vretj;ht  and  meamire : 
chiefly  Oh  the  occasion  of  their  changing  owiicnv, 
iiruT)  the  oi'cusionortlieirc^n.Mtinptijin,  or  change 
of  form,  in  the  hanrJA  of  the  ^ime  owner. 

Proprietary  mark?) — marks  of  ownership— 
may  be  considered  a.^  articles  of  nrcapiKimted  real 
evidence;  unless  thev  be  considered  oa  conuii- 
tiitmg  so  many  symnoiic  mnrle*;  of  ttienattire, 
indicative  of  the  proprietor,  by  being  atgniBcatire 
of  hift  name.  At  any  rate,  and  wbctherr  of  real 
or  written,  they  tire  so  many  articles  of  pre- 
appointed  evidence. 

■  Imprinted  upon  any  i?ub]ect-matter  of  pro- 
perty, the  pnipriclor**  iiamt'  at  leiJ^lh  wonlrl  be 
uTHiiieHtionFibly  an  article  of  wriUen  (."viilcncc: 
no  IcM  so  the  mitiais,  ax  in  thecfucofjG.  It,  for 
Georcrc  Rex.  Bm  when.  inMead  of  the  G,  H.. 
come  the  hroad  mrow  on  timber,  or  the  f^iranii  in 
sail-cloth,  then  eomeii  the  doubt  (happily  alto- 
gether an  immaterial  one)  as  between  written 
and  real  evidence. 

Hydrometers,  thermometers,  and  eledro' 
melen*,  are  so  many  other  ulandardx  of  c]nfltity, 
e<HiAne<l,  each  of  them,  in  it-i  application,  to  a 
panienlar  apecieB  of  body. 

A»  Htaiidard^  or  indcx^R  of  ^uantUtf,  »o  many 
fttandaidtft  or  imlexeK  of  i^ititi,\  he  coniiiderefl 


092 


pflEflprorsTEa 


fDD«>  tV. 


as  so  many  articles  or  sources  of  real  eri'- 
dencc.  Where  quuJity  depcods  upon  propor- 
tions as  between  the  elements  of  the  Mme 
compound  body,  standards  of  quantity  s«nrc 
in  thiK  way  id  (lie  clianii-lt-r  nf  MtaiidardK  of 
quality. 

Thus,  different  species  of  hydrometers  scire 
for  indicating  the  proportioDal  quantities  08 
between  alcohol  and  water,  and  tlii^ce  the 
strength  of  the  ardent  suintH  compoi^d  of  the 
two  ingredients.  Applied  to  iDfufiion^of  malt,  or 
other  fermentable  matters,  as  imilar  instrument, 
under  ttic  name  of  sane  barometer,  servos  for 
indication  of  the  proportions  between  the  quaD- 
tity  of  sii|far  and  other  fermentable  matters 
mixal  with  ibe  water,  and  tbence  the  atrenglh 
and  value  oftlie  wort. 

Touchstones  serve  afi  standards  of  quality,  by 
indicating  proportions  aa  ijeiween  the  noble  and 
ignoble  metals. 

Mint  marks  ap[>lied  in  the  ^aine  view,  wear 
an  ambiguous  aspect :  being  referable  cither  to 
the  head  of  rml  or  mitten,  chxuvisiaitUai  or  tUroct 
^vicl  evidence. 

The  following  are  other  examples  of  pre- 
appuiiited  real  evidence. 

In  the  hands  of  the  importer  or  manufacturer, 
taxes  are  imposed  upon  various  sorts  of  goods  : 
that  is,  nreviously  to  the  distribution  made  of 
each  article  in  the  way  of  sale,  he  is  subjected 
to  the  obligation  of  paying  to  tbe  ofHcers  of  the 
public  reveniw  a  sum  of  money  proportioned  to 
llift  quantity  ant!  quality  of  the  article.  UjKm 
the  out6idc  of  each  packet  containing  a  deter- 
minate quantity  of  the  article*  a  stamp  or  other 
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mark  is  appointed  to  be  impressed  by  ilic  officer 
of  the  revenue,  on  reocipi  of  the  ^um  ase^sfted 
upon  iL  Tlie  exiMcnccofany  such  urliclc,  iaa 
ivtstin  i|uiuitity.  not  pmvidc^  with  ;iucli  a  ntamp 
i>r  mark,  is  at  the  same  time  directed  to  be 
received  as  sufficient  evidence  of  the  species  of 
delitiquency  cDnsistin};  in  the  non-payment  of 
the  appointed  lax. 

For  fcasoHR,  the  policy  of  which  \s  a  cjuestioa 

librcign  to  the  prcwrnt  ptirpoAe,  the  exportation 
of  sheep  and  sheep  s  ^ool  was  for  a  long  time 
thought  fit  to  be  prohibited.  For  the  enforee- 
mtiit  of  this  prohibition,  a  provi^oo  is  inserted^ 
prohibiting  the  |iackiii){  of  i\m  ^pecien  of  com- 
modify  in  msuuiea  exceeding  a  curtain  quantity 
(Mlb.).  tinlefk*^  it  be  in  packages  oi  a  certain  de* 
scriplion,  bearing  on  the  outside  the  \rord  'Wool* 
in  eonspicuoiift  letters  of  not  less  than  a  certain 
length  (3  inches),*  Thus  it  is  that  tht-  exist- 
ence of  a  rjuuiility  abort*  tlic  Mmall  ifiinntity  so 
all  owed,  ^-otherwise  than  in  one  of  the  ftoriA  of 
packages  «>  expressly  allowed,  and  bcarinfr  on 
the  outside  of  it  the  above  mentioned  posilire 
evidence  of  itfi  contcnls, — is,  in  any  place  of  the 
de»rriptiou  in  that  behalf  specified,  orcuwornto/ 
to  be  received  as  an  article  of  negative  evideDce 
[aufllieicnt  to  warrant  a  decittion  convicting  the 

^-proprietor  for  other  person  having  the  article  in 
bis  possesnon)  of  an  indiv»diiaJ  act,  helonKtng  to 
species  of  aclK  which  the  law  ha«  on  this 
n  thou^t  fil  to  inxcrt  in  the  catalugiie  <if 

upiini^iahle  ofienc«i> 

Standards  ofquality  have  already  been  m^n* 
as  among  the  already  estabiishcd  appli- 
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calioDS  of  the  principle  of  preappointed  Lo  rat 

Bui,  if)  nnuiy  ioUancefl,  aa  iodication  of  the 
moAvr  oftbe  article  U  either  the  best  or  the  oilI v 
eridcnce  of  its  qualitf  that  can  be  presented  to 

the  cognizoDcc  of  a  pcr^oa  who^  intercftt,  ib 
the  ctuiracter  of  an  o%^'ner  oroccupier»  it  is,  to 
pOTiM^s^  u  ju«t  conception  of  iL 

CfHii|>an!d  with  the  instatK%9^  already  brof^ht 
tD  \\cw,  Aiich  evidence  of  quality  may  be  cdq- 
sidercd  as  belonging  rather  to  the  head  of  cir- 
cumstantial, tlKui  of  direct,  evidence.  Perfaapii 
even  those  others  mifrht  be  considered  rn  the 
same  character:  but,  be  thiH  as  it  may,  iMnr 
fmtwfactory  K  k|iecieA  of  evidence  it  in  in  many 
ca^es.  scarce  any  person  but  has  had  occasion 

tOobflCTTC 

Where  a  manufacturer  ha^  obtained  a  repu^ 
tation  on  the  score  of  the  quality  of  his  c^oodji^ 
\iv  ]s  nut  apt  tu  be  insensible  to  the  value  uf  it,  or 
lofailoftaKiDg  measureA.  50 far  a^  depends  upon 
himself,  for  avTuIm^  him-scif  of  it :  viz,  by  exbi* 
biting,  accordiu?  to  the  nature  of  the  goods, 
either  upon  the  face  of  the  jroodsihemselresorof 
the  roceptaclcn  in  which  they  are  kept,  an  inti- 
niatiun  of  the  h^ud  (nm\  which  they  rflme/ 

Unfortnna(^ly, — by  the  same  interest  bv 
which  the  real  maker  of  fmperior  gnoda  la 
excited  to  make  known  lo  individuals  in  i^eneral. 
in  the  quality  of  poflsible  customer*,  the  hand  of 
the  real  maker  from  whom  they  rece-ived  their 
-quality,  at^d  fnvin  whom  accordingly  other  gooda 
ofcqunl  quality  may  naturally  he  expected  for 
the  same  price, — other  manufacturcTs  of  gooda 
of  the  aamc  denomination  but  of  inferior 
quality,  arc  excited  to  have  recourse  to  that 
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species  of  fmiid  vrhicii  consists  in  cftubing  Ibcse 
inferior  ^mds  to  hv  ton^;id«^cd  as  having  been 
the  work  of  the  Rumc  liand, 

A  pmclicetif  Unt>  kind  is  neither  more  nor 
Icsv;  thoB  a  >ipt?ci<:v  vt  fmud,  u  specii'«  o(  forgcrj' : 
nus&cAfling*  if  not  in  equal  degree,  in  the  ^aiue 
Kind,  (to  a  consklcrabtc  extent  at  least),  the 
ehameteni  of  thai  crime. 

The  injur),  oi  which  it  is  thetnRlrnment,  falls 
ill  three  diiitiiigiiiiihahle  shapes,  and  on  two 
ditTurenl  deMfipunuH  of  perAimx. 

I,  On  the  ptirehaHer,  who,  the  inferior  goods 
being  imposed  on  him  for  the  superior,  is  de- 
truiided  to  the  amount  of  the  difference  In 
value. 

!i.  On  th^*  inttktTof  the  superior  gt>o<1>^,  llic 
rival  manufactfircT,  who.  the  inferior  goods 
being  purchased  instead  of  his  superior  onctf^  is 
tUiiit  injured  in  his  property i^-defraudrd  to  the 
amount  of  the  profit  upon  the  jjood*  purcha^td,— 
in  eoDsequence  of  ilie  decepdon  aiKl  consequent 
mistake, 

3.  On  the  superior  maker  again,  wlm,  he*ideA 
toF^ing  the  credit  attnehcd  to  the  authorship  of 
the  fiuperior  goodie  which  he  really  made,  is 
addled  with  the  di^redit  attached  to  the  rnfe- 
rior  ^kh\%  which  he  did  not  make, — and  is  ihus 
irifured  in  re?(piM:t  of  his  professiofial  reputation  : 
and,  reputation  being  in  this  M^rtof  <-a>e  a  main 
source  of  property,  he  is  thus,  thougti  in  u 
remote  and  eonlingenl  way.  injured  in  his  pro- 
perty, to  an  undelinabic  umoiiut. 

In  \m  character  v{  i^uanlbn  of  the  niiMie 
morali*,  as  well  a^  in  Ihut  of  pro4rctor  of  indi- 
vidual properly,  it  Hecm«  incumhetd  nn  the  legis- 
lator to  do  wimt  depends  on  htm  towards  the 
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dupprcsdion  of  fmutl  in  ibis  shape.  Happily, — 
nonvitlisiandiug:  the  caines  otfrcud  ^ndforgery^ 
whiuh  with  isik  i lul in pu tabic  a  propriety  maybe 
aiUribiUcd  lu  iU — tncaMiR^s  uUt-mtctl  with  litlle 
rigour,  with  rigour  far  inferior  lu  that  which  tk 
practi^  in  the  case  of  the  most  comnkon  and 
most  formidable  of  ttte  oSence^  characterized 
by  that  name,  promise  to  be  sufficient. 

Of  the  meatiures  that  i>eem  retiuUite  in  thi« 
vtftw,  iiLtimmiiiii  may  be  made  under  fuiir  h«*»d«: 
v[z.  1.  rrohibitioD.  2.  Registration.  3.  I'ro- 
cedure  (suiumary).  1»  PenaJty,  Under  each, 
a  very  slight  and  ^renem!  designatioo  i»  al)  that 
rooitk  cari  be  round  ior  in  \3\\%  place. 

1.  PruUihitiun.  If,  ungtx^l;^  of  »U  9*ortswjtb> 
out  exception,  nam^a  and  dtf^ription^i  suffi- 
oit'Dt  in  uH  cases  fur  di^ltnction  could  be  de- 
lineated, prohibition,  under  a  i^U^^ht  penalty, 
and  without  rc|j;i^tr>iiion,  might  suffice.  Bui 
ihe  tonlniry  ii*  bryond  disputu. 

2.  KcgiAtration.  Offices  for  thiA  purpose 
would  need  to  be  mabtutcd  :  number  and  ftitiia* 
tioQ  depending  on  local  cLrcumstances.  But. 
how  dissimilar  soever  the  nature  of  the  goods, 
one  office  al  a  place  might  serve  for  alL 

Stibjt^Ls  of  le^i-Htmtitrii,  X\w.  mark  whtch 
each  manufacturer  mif^hl  think  ht  to  employ, 
according  to  the  nature  of  the  gootU*  The  use 
of  the  register  is,  that,  a  tmnofacturer  having 
made  clioico  of  his  mark,  no  other  manufacturer 
in  tlu?  i^ame  line  shall  be  ut  liberty  to  employ 
either  that  same  mark,  or  a  mark  likely  to  be 
mistaken  fnr  it.  To  ficcuic  a  sufti<:icnl  de^cc 
of  diversity,  a  previous  liccn&e  MouUi,  if  not 
absolutely  neeesfiary,  be  at  any  rate  of  uae. 
On  the  other  hand,   the  danger  of  nrbitrary 
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power.uid  of  consequent  oppr&EsioDcr  extortion, 
would  Inquire  to  be  taken  iiito  the  account. 

For  the  ehUbli^hnient  of  ihe  office,  compul* 
siou  applied  to  any  purpose  would  neither  be 
necessary  nor  proper-  No  compulsion  applied 
to  persons  not  aharing  in  the  benefit,  to  force 
them  to  share  in  the  burthen:  in  ottier  word^, 
nosftlary  at  the  pubtie  rliargc.  No  compiiUion 
to  force  any  ntntjul'uctiirer  to  register  Iiis  marka. 
By  each  individual  Jn  iwhoae  ej-cs  the  security 
is  \vorth  purchnsin^.  it  ^ill  be  purchased. 

The  danger  would  be, — ^^^ie^e  the  assignment 
of  the  marks  reaurred  judgment,  lime,  and 
attention,— 'lest,  if  the  fee  for  the  license  were 
not  left  to  be  adjusted  to  the  quantity  of  time 
and  attention  that  mig:ht  cTcniually  be  neccs* 
aary,  assi^mcnls  should  be  rtuJily  made  or 
refused:  in  the  opposite  case,  lest,  liere,  as  in 
the  judicial  ofiicei*,  ihe  opi^rtunily  of  inereaKiii^ 
onicinl  protit  by  unnecessary  c:nn54um|ilion  or 
pretended  consuniptioo  of  oIKcial  time,  should 
oecome  a  source  of  factitious  delay,  vesation, 
ftnd  expense:  of  a  «ort  of  secret  liii^tukm^ 
though  without  the  name. 

3,  Pmcedurc  summary.  A  topic  over  and 
over  again  inflated  on,*  is,  that,  except  m  the 
comparati\*ely  rare  cases  in  which,  by  special 
eauscA,  delay  isrcndercd  necessary,  all  judicature 
is  unjust  that  is  not  summary.  But  on  ibisoeca*- 
stOD  a  special  demand  for  summary  prooeduro 
is  crt-rtUv]  by  divi-r^  circumstant-ei.  Tu  (race 
out,  and  secure  for  the  purpose  of  justiciability, 


*  S««  Scotch  lUr^m,  Uttor  9;  uxl  Book  VIII.  «r  ±t 
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the  ferthcoiDmgncss  of  the  forgtrcr, — invostigft- 
tion,  a  process  not  pcrfonn^btc  uodcr  any  other 
than  Buminuy  (i,  e.  natural;  procedure,  will  fre- 
quently be  necessary. 

Regular  or  technical  procedure  being  (in  nine 
out  of  ten  cases  individually  taken)  bs  inappli* 
cable  to  the  purpose  of  honest  litiganLs,  as  it  is, 
and  ^TIU  intended  to  be,  favourable  to  the 
purpo«e  ordidiooest  ones ;  so  in  pufttculv  i^  it 
in  this.  A  »mt  in  equity  is  hk  inapposite  in  the 
character  of  a  remedy  for  an  honest  plaintiff^  a£ 
it  13  infallible  in  the  tliaractcr  of  an  mstnimcnt 
for  crashing  an  honest  defendant,  whoso  pecuni- 
ary circumstances  are  fi^uch  as  to  disable  him 
from  resjsiing  it. 

4.  Certainty  and  facility  of  conriction  heti^ 
afforded  (^  above)  by  the  nature  of  the  mode 
of  procedure;  here,  as  elsewhere,  the  magnitude 
of  the  penalty  might  be  rendered  triBing  in 
comparison  of  what  it  becomes  necessary  to 
make  il  nhert-  factitious  uncertainty,  combined 
wilh  the  burthen  of  factitious  delay  and  expense 
imposed  on  injured  prosecutors,  holds  out  hiTt* 
tation  to  delinquency. 

The  shame  of  conviction,  wth  the  addition  of 
the  expense  necessary  to  givQ  it  adequate  pub^ 
licity,  (the  expense  of  prosecution  having  nothing 
factitious  added  1o  it,  and  the  proe^ecutur  being 
indcmmfied  for  his  share  of  it),  would  be  suffi- 
cient. Ordinary  forgercrs  arc  almost  always, 
in  respectof  pecuniary  circumstances,  irrcspon- 
sible :  hence  the  pretence,  and  in  some  measure 
Uie  necessity,  for  the  rigour  of  the  punishment 
in  that  case.  Forgercrs  of  this  dertcriplton  art* 
M:arcc  ever,  in  the  same  respect,  othtrrA'isc  than 
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responsible:    suffjciently  responnble,  in  respect 
ofcosUuud  |>eDalty,  w  above- 

Ibrgarr.  "  Uut  my  wares  are  in  fact  nothing 
tnferior  to  the  goods  made  by  that  man  vhose 
Dame  gives  liim  a  mooopoly  as  c^irii^t  me. 
Tbb  artitico  is  therefore  ao  innocent  one,  nod 
without  vrbicb  I  could  oi-ver  hope  to  give  my- 
self  H  fair  mid  equal  chance/' 

LcgisUitQj\  "  If  your  goods  arc  no  better 
than  bis,  no  ifijury  is  done  to  vou :  the  same 
chance  which  has  befriendecl  bim,  mi^rht  have 
Lcfncnded,  and  may  at  any  time  befriend,  you. 

"  If  your  g^xvds  become  better,  or,  under  the 
same  g[x>dnes^,  cbea|>er>  sooner  or  later  cus* 
lomcrs  m\\  find  out  your  superiority  as  they 
found  out  his:  and  Uien  the  tab)e»  will  be 
turned  in  your  favour,  and  you  will  be  the 
monopolist.     Bestir  yourself. 

"  \uKU  warc-f,  yoii  4a^,  arc  i\s  good  as  his  : 
but  bow  am  I  to  be  satisfied  of  thctr  being  ao? 
The  evidence  of  customers, — an  impiirtiul  lot  of 
cvideuoo, — is. by  yourovrn  shewing, against  you. 
What  bare  you  to  oppose  to  it  ? 

"  In  your  instance  (you  aay)  the  forgercr's 
wares  ar^^  1\\  ^mxl  as  the  >s-ares  of  the  man  nf 
ciitabltsbed  f^iill  and  reputation,  whose  name, 
or  what  is  equivalent,  he  forger.  Be  it  so. 
But  how  many  will  there  not  bo  whose  wares 
are  inferior!  and  tl]<;  worse  tlic  wares^  the 
greater  ihr  profit, — the  stronger,  therefore,  the 
indticcment  to  the  forgery,  and  therefore  the 
probable  number  of  the  forgerers. 

''  Vou  and  your  more  successful  rival  have, 

in  my  regard,  no  fairer  place  the  one  than  the 

other:  my  favour  would  lean  rather  on  the  side 

loT  cuMomem,  as  being  mort'  numercjUR  tliaii 
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makers.  By  favouring  that  state  of  things 
which  holds  out  to  each  of  you  the  best  chance 
of  a  reward  proportioned  to  his  real  merits,  I 
excite  each  of  you  to  exert  his  utmost  to  win  the 
prize :  and  the  greater  your  merits,  the  better 
the  goods  at  the  same  price;  thence  the  greater 
the  advantage,  the  ever  increasing  advantage, 
to  the  people  at  large,  in  quality  of  customers." 
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